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How Have My Obligations To Accommodate 
Disabled Employees Changed 

Under the ADAAA?

Old ADA: Employer must reasonably 
accommodate a qualified employee or job 
applicant with a known disability if the 
accommodation would not impose an 
“undue hardship” on the operation of the 
employee’s business

ADAAA: Same obligation
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Who Has the Burden of Proof Under 
the ADAAA?

Good news: Employee still has the burden to 
show that he qualifies as a disabled individual 
under the Act

i.e., an individual who can perform the essential 
functions of the job with or without a reasonable 
accommodation

Good news: Employee still has the burden to 
initiate a request for an accommodation (unless 
the disability is apparent to the employer)

expect more of these requests 
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The Interactive Process: How Can I Determine 
What is a Reasonable Accommodation?

When you use the interactive process 
with an employee to determine a 
reasonable accommodation, be sure 
to document the process
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The Interactive Process: How Can I Determine 
What is a Reasonable Accommodation?

Document the accommodation the employee 
requests and why he made the request;
Document other potential accommodations;  
Document the interactive process. Note all of 
the accommodations that are discussed and 
their pros and cons;
Document which accommodation was chosen 
and why.
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The Interactive Process: How Can I Determine 
What is a Reasonable Accommodation?

As the employer, you need not 
provide the employee with the 
accommodation he requests, nor are 
you required to agree to the “best” or 
most technologically sophisticated 
accommodation

SpencerCrain >
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What Is A Reasonable Accommodation?

Under the old and new laws, an employer 
is obligated to provide a reasonable 
accommodation that is effective to 
remove the workplace barrier
The types of accommodations that may 
be offered have not changed

SpencerCrain >
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What Is A Reasonable Accommodation?

An accommodation is effective if it will provide 
an individual who has a disability with an 
equal employment opportunity to participate 
in the application process, attain the same 
level of performance as co-workers in the 
same position, and enjoy the “benefits and 
privileges” of employment available to all 
employees
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What Is A Reasonable Accommodation?

Reasonable accommodations relating to the 
“benefits and privileges” of employment are 
those accommodations needed to give the 
individual "equal access to the information 
communicated in the workplace, the 
opportunity to participate in employer- 
sponsored events…and the opportunity for 
professional advancement." 
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What Is A Reasonable Accommodation?

Accommodation need not be too unreasonable, 
too difficult or too expensive
Need not remove an essential job function, lower 
production standards or excuse violations of 
conduct rules (even if the impairment caused the 
violation, i.e., Tourette’s). 
Employers are required, however, to consider a 
different accommodation that is less onerous.
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How Can I Accommodate 
An Employee with Diabetes?

There are multiple 
accommodations for many 
limitations caused by a disability. 

Example:
Possible limitation: Hypo or 
Hyperglycemia

SpencerCrain >
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How Can I Accommodate 
An Employee with Diabetes?

Accommodations:
Allow storage for food or medicine
Provide private area to test blood sugar/ 
administer meds
Provide appropriate containers for 
disposal of syringes
Allow meal breaks

SpencerCrain >
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Hypothetical Accommodation 
Scenario for Diabetes

A customer service employee with insulin- 
dependent diabetes has to regulate her 

blood sugar levels during the day
Accommodation: 

Allow the employee breaks that she can make 
up by coming in 15 minutes early and staying 
15 minutes late (cost $0)

SpencerCrain >
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Hypothetical Accommodation 
Scenario for Lupus 

An attorney with lupus is restricted from 
long periods of typing; he has trouble 

preparing long documents
Accommodation:

Provide voice recognition software, a 
Dictaphone or an alternative keyboard to 
improve hand and arm postures
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Hypothetical Accommodation 
Scenario for Multiple Sclerosis

An office assistant has difficulty carrying 
papers and packages due to MS-induced 

weakness of the upper extremities
Accommodation:

Purchase a portable cart that the employee 
can use in the office 
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Hypothetical Accommodation 
Scenario for Peanut Allergies

A sales representative is severely allergic 
to peanuts but must travel within her 

territory to meet with clients
Accommodation:

Research airline policies on snacks to ascertain 
which airlines do not serve peanuts

Accommodation: 
Allow her to stay in a hotel with a refrigerator or 
kitchen so she can bring her own food
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Hypothetical Accommodation 
Scenario for a Recovering Alcoholic

A hospital worker who is a recovering 
alcoholic needs to meet with her sponsor 

during working hours
Accommodation: 

Allow her a flexible schedule that permits 
her to meet with the sponsor

Try not to mandate work functions where 
alcohol will be served
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Hypothetical Accommodation 
Scenario for Premenstrual Disphoric Disorder

A psychiatric nurse has difficulty dealing with 
job-related stress

Accommodation: 
Refer her to an employee assistance program 
for emotional support and stress management 
tools
Offer a gym membership (as a full benefit or 
subsidized) for yoga and/or aerobic exercise 
Allow flexible schedule

SpencerCrain >
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Hypothetical Accommodation 
Scenario for Cancer

A check-out clerk has difficulty standing 
through an 8 hour shift, due to lingering 

nerve damage from earlier chemotherapy
Accommodation: 

Allow the employee to use an anti-fatigue 
mat and/or sit/lean stool
Allow frequent rest breaks

SpencerCrain >
19



The Bottom Line
Be creative and flexible
Use the interactive process to find the 
best solution
You do not have to spend a lot of 
money 
Prepare in advance, since disability 
limitations can be episodic and flare 
with little or no notice

SpencerCrain > © 2009 Spencer Crain Cubbage Healy & McNamara pllc
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� � �N� ~+�0~0� �m�3� �C���F}c�3}c��}f�6�3}y�y�g� �3�O�f� � � ~+�

^t´�¨�p8j hc©gr���b0r��O¨¦a iOegb0r8l¬¤gr��xef¥fb0r��we nOr��ma rSn�hg¥
egbOb0r�imlSeSimoOrspg�0hBM�j r�¨wn
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$FFRPPRGDWLRQ�5HTXHVW��^�$�2�@���� U¡%¢��$¢U£2¤ ¥*��¦�§�¨X© ?Uª «8lG¬f­^­¯®.°�bm¤GK>a �$ª�± ¨^¨^²�³

� 0LQQ��'LVW��&W��JUDQWHG�VM IRU�)UHVHQLXV
� (LJKWK�&LUFXLW�KHOG
¸ ´�¨�p8j hc©grqr�l�a l`iChqb�nfpmr8oga ¥Sa ome�j j ©sa l8r�imbca ¥O©�eSi0©
A�hS�7¶|j a ¨¦a b0egbca h8iOn �6rSnc£8j bca iOd�¥g�6hS¨ e�l�a nOe�M�a j a b6©

¸ ´8�Or�i�efnmnc£g¨¦a iOdkbm¤gegb�oOhS¨�p8j a oOegbfa h�iOnjAya bm¤
¨xr8l�a oOegbca h8i¹A�r��6rke nfpmr8oga ¥Sa o�a lSr�icbca ¥qa omegbca h8i�hg¥
e�l�a nOe�M�a j a b6© ¦ e�j j h�Aya iOd�nOhS¨xrqh8iCr�bChµMgrke�MqnOr�imb
a n�iChqbwek�6rqefnOh8iOe�M�j rkeqocomhS¨�¨xhqlSegbfa h8i
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7DNH�$ZD\V RQ�5HFRJQL]LQJ
$FFRPPRGDWLRQ�5HTXHVWV

� ´1HLWKHU�WKH�ODZ�QRU�FRPPRQ�VHQVH�
GHPDQG�FODLUYR\DQFH�RI�DQ�HPSOR\HU�µ
¸ ´�¨�p8j hc©grqrs¨�£cncb a iml�a oOegb0r|n7ºg¤gr¬iCrgr8l8n�e
of¤geSiOdfr�l�£mr�b0h ek¨xr8l�a oOe�jfomh8iml�a bca h8i

� (PSOR\HUV�VKRXOG�VSHFLI\�WR�ZKRP�
UHTXHVWV�DUH�PDGH
¸ uximlsbm�6eSa i¦bm¤ghgnOrµA«¤gh|�6r8oOr�a �Ors�6r�»g£mrSncbCn¦b0h
a ifa bca egb0r�bm¤gr¬a imb0r��6eqocbca �Orspg�6hSoOrSnmn



Strafford Publications: ADA Amendments Act of 2008 May 12, 2009

Presented by Stephen E. Fox and Elizabeth M. Bedell 4

� � � � � � � � � � � 	 
 � � � � � � 
 �� � � � � � 
 � � � 
 � � � � � � � � � � �

��� � � � � � ���  ! " # $ � % & ' ( ) � � ��*+ , � - � % %

*RRG�)DLWK�(IIRUW�WR�$FFRPPRGDWH�b@Z�¼X½ \�¾¿_�aBgj½ ½ ÀIÁ�ÂIÁ.\Xi�ÃIkIq�mfo k^pdÃ�kXÄ@s�Å /F4Æuwv x o�yUzfz�Å�{
­ Rf���m� �6�0}C}x�m�C�w~J�+�C�C�f� }��J�m�6�3}f�3~6���0~0� �+�y�m�J�w�J~+�6�c� �+�
�0�8�O�J}w�c�J}x~3�y�>}m�g� �3�m�C�6�m�J�g� ~0� �m�

­ Rf���m� �6�0}C}���}*ÇC�J}O�J~+}m�x�O�6�J�C�����C�O�0~0� �m�3�%T
¯�È ;3QFð+D 5 ��î�Q ;�}�4+;�}g1
¯�È ;3QFð+D 5 ��;J5�B ï�;J5SP@1JQ / =3D 5q/ ï+2F13Kq;+î8P@=�K 13K
¯�È ;3QFð�� Ä3Ê Æ � 4+;�í+Qq?3=Fï+K��fD /@4 È 13?05 13K@?3=Fï+Kq;+îFî

­ Rf���m� �6�0}c�>�C�0�3}c��}m�]T
¯ ÑcD îFî@1JQ 165 /q;+îFî+D P@1�KF2F=�PF1
¯ É D �+4+/ 1JQqP@=+K 1AB ;+=�?
¯hÈ =3B î�� 4+;+í+QqK@PF4+13?JíJB 1�P�4+=35 ��1

­ {��0�J� �3�y~3�g� �N�C���O�3}O�J�*�C�>� � �J~+�0~3}y�0�0�J}m���6�O� � �J�J�y�0���C�
�x�O�f� }C��É �N�c�-WJ�m�J�x�0�C�3}m�w~3�O}w�f�-W0�J�O����}c�J�C���>}g�J�O�0~0� �m�3�
¯�� 5 1�;+îB�m46D PF4^�O=�KS?0D îFî@1JQ 165 /q;+îFî+D PF1�K@2F=+P@1
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*RRG�)DLWK�(IIRUW�WR�$FFRPPRGDWH�b@Z�¼X½ \�¾¿_�aBg¹½ ½ ÀIÁ�ÂIÁ.\Xi�Ã�kÊq�mXo k�pdÃ�kXÄ@s�Å /F4Æuwv x o�yUzfz�Å�{
^`��j j ªSv«a ncb7ª2K�b7ªcdS�6eSimb0r8l�n>Ëw¥mhS��u�j j ncb0egb0r
^tÌ>rS�Or�imbm¤GK>a �Coc£qa b¦¤gr>j l
zhRf���m� �6�0}c�>�3�0~0� �6�C� }m�¦� ~3�«�m�0�+�O}f��~3�«�C�6�J}c���F}O�0�J�m�+�O�g� }
�C�6�6�C���A�C�O�0~0� �m�3�

^�Í ¤gegb�l�a l¬u�j j ncb0egb0r�lSh|�ma dS¤Sb%Î
zhRq�+�0�0�0}m�¦� �«� �3~+}c�F�O�J~0� ®3}w�C���O�3}O�J� ~3�y�O�J�O}c���J~+�m�J�
� � �N� ~+�0~0� �m�3���m�J�¦� �O}f�3~0� �3�«�m� ~+}m�J�3�0~+}y�C�0�J�C���A�C�O�0~0� �m�3�

z ë �6�3}c��}m�x�0~«� }O�0�J~��m�+}y�C�0�J�C���A�C�O�0~0� �m� �6�J�0�0}O�J~+}m���C�
�x�O�f� }C��É �N�0�O�C�C� �C� �m�| É 13K@K ;J5Sî@;3Qg1�}q2JB ;�ï�1JQ K�~�P@;�� ;+2�/q/@4+1�1-}q2JB ;�ï�1+1�� KS?6Q@9F/ ;K í�2+2F;3Q /qï�;�í+Qg;+îFî@1JQ Kq;+îS=�PFP@;�}�}g;+?3=F/�D ;J5
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*RRG�)DLWK�(IIRUW�WR�$FFRPPRGDWH�ÏGÐ2Ð�Ñ�¡7¥�Ò7ÒG���2Ó2¢ÊÔ ¢�¡%��¦ ¬f°f±¯?Uª «8l § ±�ÕÖ®+vwª KXª2K>a �7ª�± ¨�¨X²�³
^t´�¨�p8j hc©grqrìj r8lsb0rqeq¨ bm¤gegb¦pg�6hql�£foOr8l|r8l�£foOegbca h8iOe�j
¨xegb0r��ma e�j n¦¥mh8�j?gr8lSr��6e�jguN�qa egbca h8i u«l�¨¦a ifa ncbm�0egbca h�i

^t´�¨�p8j hc©grqrs¤geglLMgego�¶ oOh�iml�a bca h8i
z�×0��}O®C� �C�6� �6�0�6}m��®C� �J�O��� �O�C�x�m� � �0�8}m�w�g� �¬~3�
~+}f� }c�J�C�����6~+}

zPOg�0�3��}f�3~��6�0�6}c��®C� �J�O���m� � �0�8}m�w�g� �¬~3�«�3}O~
~+}f� }c�J�C�����6~0� �+�y�6�J�m}m�c�O� � �+�y�m�A�«�8}C}f�O� �w�C�0�C� ���m�J�w~3�
~+�O�J}��c�F}O�m�J�N�N� �7ØF�O�6�

^LK�£g�O�6r�imb�nc£gpmr��0�ga nOhS���6rS�OhU¶Or8l|e�j jmegofoOhS¨�¨xhqlSegbfa h8iOn
zhÙq�m� ���J�C�O� �¦�3�0~ �C�+�0®C� �O}y�C�6�6�C���A�C�O�0~0� �c�3�H�� �J�O}m�C� �0� ~+}f� �2Jg�m�J�w~3�O�0~A}m���m� �6�0}O}��+}O}c�O}m�w~3�«�O�0®3}y��A�O�F}w�O�F}m�g� �J~+�O�f� }x�6�J�m}m�c�O� }
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*RRG�)DLWK�(IIRUW�WR�$FFRPPRGDWH�ÏGÐ2Ð�Ñ�¡7¥�Ò7ÒG���2Ó2¢ÊÔ ¢�¡%��¦ ¬f°f±¯?Uª «8l § ±�ÕÖ®+vwª KXª2K>a �7ª�± ¨�¨X²�³
­ {�W O�W>OS� �-WC�F}O®J}c���3}m�x�m���m�3~��C� � Q � � �3�0®J�C�>�O��}m���m� �6�0}c�
¯ ÑcD ?�5 ;�/SP@;J5@P+B í�?31�/F4+=F/q/@16B 1JP@;�}�}qíF/�D 5 ���O=�K�Ú Q 1+=�K ;J5 =+G0B 1>Û
¯ I+íF/ Ä 4+10B ?�/@43=F/q/@4+1JQ 1^�O=�Kq=U��165 í3D 5 1AD K@K@íF1�;+î�î@=�P@/q=�Kq/ ;��m4+1+/F4+1JQ23B =3D 5 /�D îFî8P@;�íJB ?>2�1JQ î@;3Q }w13K@K 165 /�D =JB�î@í35FP@/�D ;J5@KB�m46D B 1�/ 10B 13P@;�}�}gí�/�D 5 �

­�� �O�0~��8}f�3~����+�m�+�%N
¯ 7>}q23B ;�ï�1+1�� Kq13<62F1JQFD 165@PF1�/ 16B 13P@;�}�}gíF/�D 5���í35@?31JQS2+QFD ;3QqK í�2F1JQ ñ�D K ;3Q Kí35@?31JQ PFíF/q1�}S23B ;�ï�1JQ � Kq=+Q �+í�}g165@/q/@4+=F/�D 5@?313î+D 5�D /@1�/ 16B 1JP@;�}�}qíF/�D 5 ��O=�Kq=35�Ú í35FQ 1+=+K ;J5 =+G0B 1-ÛO=�PFP@;�}�}g;+?3=F/�D ;J5
¯ : �2� 2F;JB D P@ï�2F1JQ }8D /@Kq/ 10B 13P@;�}�}qíF/�D 5 ��í+28/ ; Ï ?J=Fï+KS2F1JQ��O1+16ð
¯�� /@4+1JQg1�}S2JB ;�ï�1+13K��O1JQ 1�/ 1+=�} B 1+=�?J1JQ KSî@;3Qg;�íF/.� ;+î�� K / =F/ 1�?0D ñ�D K�D ;J5@K ÄK í.����1JK /�D 5 ��/@43=F/q1�}S23B ;�ï�1+1�?0D ?�5 ;�/�5 1+13?�/ ;>G+1>2+Q 13K 165 /�D 5q;+îFî+D P@1
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7DNH�$ZD\V RQ�0DNLQJ�*RRG�)DLWK
(IIRUW�WR�$FFRPPRGDWH

� (QJDJH�LQ�GLDORJXH�ZLWK�HPSOR\HH
¸�Ü a icpmh�a imbwr�¨�p8j hc©grqr�Ý n �6rSncbm�ma ocbca h�iOn
¸ ´8§�p8j hS�6rke�j jmhSpfbca h8iOn¦¥mhS�wegofoOhS¨�¨whqlSegbca h�i

� 1HHG�QRW�SURYLGH�HPSOR\HH·V�SUHIHUUHG�
DFFRPPRGDWLRQ

� &OHDUO\�VWDWH�WKH�OHQJWK�RU�OLPLWDWLRQV�
RI�DFFRPPRGDWLRQ
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3URYLQJ�8QGXH�+DUGVKLS
^�Þwhqbm¤�a iOdkof¤ge8iOdfr8l`a i uwv«uyuxu
^@?gegocb0h8�0n b0hkoOh8iOnga lSr���pmr��¹´^´�ß�KLà £qa lSeSimoOr^á
z��A�0~J�C�F}y�m�J���6�0�J~��C���C�6�6�C���A�C�O�0~0� �m�
zPOf�C���0�0�C� ~0� �m�%�6�J~J�+�0�J~J�C��}]�J�m�J���6�O�6�J~0� �m�J� �C� ~3�O}
}m���m� �6�0}c��É � ���C�J�6�6�O�3�3}

z�Vq�O�6}x�C�«�m�6�C� �+}O�J�
zPâO���6�C�J~��C���O�6�J�C� �A�C�O�0~0� �m���m�N�m�6�C� �+}O�J� �C�6}m���0~0� �m�3�

^�Þwhqb0rBã��Or��J©k¥mrBA oOefnOrSn¹A«¤gr��6rkr8¨�p8j hc©gr��
pg�6rS�OeSa j r8l|h8i a nmnc£mrkhg¥ £qiml�£mrs¤geq�Ol8nf¤�a p
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8QGXH�+DUGVKLS�ä�å]æ æ ç%è¯é ê2ë]å*ì�í æ è�îfï7æ æ å$ð%ñ7ò2ó^ô�õ�ö ÷]øGù�úBû�ûhü ý�þ ÿ���� ��ö2ô2ú�ú����
^t´�¨�p8j hc©grqrµAya bm¤|lSrSdfr�iCr��6egbca �Orkhgncb0rqhfeq�Cbm¤8�ca bca n
iCrqr8lSr8l�ncb0hfh�jfb0h�nga b�lSh]Ayi�egb�oOefnf¤��6rSd8a ncb0r��

^t´�¨�p8j hc©gr��¦a iga bca e�j j ©kdfef�Ors¤gr��wncb0hfh�j
zGFc�6~%�O� �0~+}c�>~3�0�m���0�8�6�w�C}c�3�C�6�3}x�0~3�m}c��}c���m� �6�0}C}O�
�J�C���m� �m� �3}m�w�C�N�O�J�3�m� �>~6�F}O�0~J�>}f�3~

^	�«r>j lXá�K8hqt�A�hS�7¶Or���oOhS¨�p8j eSa imbCn ¦ ncb6eSiml�a iOd e�j h�iCr ¦
l�a l`iChqb d8a �Ors�ma nOr�b0hk£qiml�£mrs¤geq�Cl8nc¤�a p
zhRc®C� �O}f�J�3}x�J�m�0�8}m�w~3�O�0~A}m���m� �6�C}C}x�8�0���O�f� }x~3�
�C�O}*ÇC�J�0~+}f� �x�6}c�3�J�O�3�¬�O}c� Q �O�y�0~�~3�O}���}C�c� �J~+}c�>�>� ~3�
�6�3}x�C� �J~3�0�m�

z�
S�C�F�x���6�J~ �O}m�C� �O}x���O}O~3�O}c����}*ÇC�J}O�J~��8�0�N��}C�0�J�m�+�O�g� }
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8QGXH�+DUGVKLS�� ï�
7å2æ�é ê�����ç������2ç��7í å��^ð*ï����Uñ2÷]ý�ûGõ�ö ÷]øGù-ù�÷Pü�ô������ ��ö2ô2úBú�ó �
­ ×6�O�C�C� �C� �m���>� ~3���3�m�J�3}c����}*ÇC�J}O�J~+}m�¦� � �O�c~ �c�6~+�
¯ �g;>5�D �+4+/@Kq;3Q��O1+16ð@165@?JK

­ Rf���m� �6�0}c���C� �m� �>}m���O�J�c�J}x�m�O�+�m�J�g� �
¯�È ;�íJB ?AQ 1���í3D Q 1�;�/@4+1JQq?3;+P@/ ;3Q Kq/ ;�G31+=+QSG3í+Q ?3165q;+îS=�?J?0D /�D ;J5 =3B�O;3QFð+B ;�=�?

­ {�� �J~>W>Of~>WJ�m�F�m�3~+}m�w� Q ~3�N}m���m� �6�0}c�>�c��!�"|�m���C�O�J�m�
­ "�}f� �]Tf{�� �¦�3�0~ �c� ®3}w�J� �3}x~3�y�O�J�c�J}x�O�O�+�c�J�g� �
¯$# 5@K í�îFî+D P+D 165 /q13ñ�D ?3165FP@1�/@43=F/8G3í+Q ?3165��O=�K�Ú K ;�?CD K@2+Q ;+2F;3Q /�D ;J5 =F/ 10B ï4+1+=�ñ ï�ÛC/F4+=F/�D /�}q=�?31>Q 1���íF13K /Sí35FQ 1+=�K ;J5@=+G6B 1

Ô^�cÞ è × Þ Þ égÞ é Ü Û@á@Ù�Ú+ÖFä Ù Ü ã Ý Ú+ã Û W à@ã Ý � áFÞ �X�0Þ@× � � W Ü Û@Þ Ø Ù�× Ù�Ú W à Ý ã � á@àW@Ý ÚqÞ Ý �6Ù@Ù � Ù Ý Ú Ü
Ô^�cÞfÙFØ@ã Ú U Þ é ç Ù�Ú+ã Û W ä � × Þ@Ö è % Ü é�ã Ý W@Ý ÛFã W ä × Ù Ü Þ@Ö × Û Ù Ü [ Û@Þ Ü à ÜmW@Ü Ü Þ ÛFã W à Ù�Ú�Oã à áS× Ù�&FÖ Ù Ü à Ù+Ú W Û Û Þ çmç Þ@Ú W à@ã Þ Ý
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(IIHFWLYH�8VH�RI�([SHUWV
^(' �6egl�a bca h8iOe�j j © ¦ eGMgegbObgj rkhg¥ bm¤grkrS§�pmr��CbCn�h8i
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ADAAA: Introduction and HistoryADAAA: Introduction and History

Signed into law by President George W. Signed into law by President George W. 
Bush on September 25, 2008Bush on September 25, 2008

Goes into effect on January 1, 2009Goes into effect on January 1, 2009
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ADAAA: Introduction and History cont’dADAAA: Introduction and History cont’d

Negotiated between Negotiated between businessbusiness and and disability disability 
groupsgroups (e.g., U.S. Chamber of Commerce, (e.g., U.S. Chamber of Commerce, 
Society for Human Resources Management,  Society for Human Resources Management,  
Epilepsy Foundation, American Diabetes Epilepsy Foundation, American Diabetes 
Association, American Association of People Association, American Association of People 
with Disabilities)with Disabilities)

Negotiations focused on original Congressional Negotiations focused on original Congressional 
intent in light of recent Supreme Court decisionsintent in light of recent Supreme Court decisions
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ADAAA: Introduction and History cont’dADAAA: Introduction and History cont’d

Clarifies that EEOC has the authority to issue Clarifies that EEOC has the authority to issue 
regulations implementing the definition of regulations implementing the definition of 
“disability” consistent with the broad remedial “disability” consistent with the broad remedial 
purposes expressed by Congresspurposes expressed by Congress

Instructs courts to give EEOC’s regulations and Instructs courts to give EEOC’s regulations and 
guidance proper deferenceguidance proper deference
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Why Did Congress Amend the ADA?Why Did Congress Amend the ADA?

Congress intended the ADA definition of disability to be Congress intended the ADA definition of disability to be 
construed broadly, but courts were finding too many construed broadly, but courts were finding too many 
people outside the ADA’s protectionspeople outside the ADA’s protections

The ADA’s definition of “disability” was based on Section The ADA’s definition of “disability” was based on Section 
504 of the Rehabilitation Act of 1973, which courts 504 of the Rehabilitation Act of 1973, which courts 
construed broadly before the ADAconstrued broadly before the ADA

The Supreme Court’s decisions in the The Supreme Court’s decisions in the SuttonSutton trilogy and trilogy and 
in in Toyota Motor Mfg., Ky v. WilliamsToyota Motor Mfg., Ky v. Williams construed the term construed the term 
“disability” too narrowly“disability” too narrowly

The EEOC’s current regulation defining “substantially The EEOC’s current regulation defining “substantially 
limits” as “significantly restricted” is inconsistent with limits” as “significantly restricted” is inconsistent with 
Congressional intent by expressing too high a standardCongressional intent by expressing too high a standard



6

Major Goals of the ADAAAMajor Goals of the ADAAA

To To restorerestore the original intent and scope of the ADA by the original intent and scope of the ADA by 
reinstating a broad scope of protection reinstating a broad scope of protection 

To To overturnoverturn the Supreme Court’s rulings in the the Supreme Court’s rulings in the SuttonSutton
trilogy that “disability” should be determined by reference trilogy that “disability” should be determined by reference 
to the ameliorative effects of mitigating measuresto the ameliorative effects of mitigating measures

To To reject reject the Supreme Court’s holding in the Supreme Court’s holding in ToyotaToyota that the that the 
ADA requires a “demanding standard” for establishing ADA requires a “demanding standard” for establishing 
coverage and requires that an impairment “severely coverage and requires that an impairment “severely 
restrict” major life activitiesrestrict” major life activities

To express Congress’s intent that the focus should be To express Congress’s intent that the focus should be 
whether covered entities have complied with their whether covered entities have complied with their 
obligationsobligations
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Significant Changes Significant Changes 
Rejects the term “substantially limits” as defined by Rejects the term “substantially limits” as defined by 
Supreme Court and EEOCSupreme Court and EEOC

Provides illustrative list of major life activities that Provides illustrative list of major life activities that 
includes for the first time “major bodily functions”includes for the first time “major bodily functions”

Makes clear that mitigating measures (Makes clear that mitigating measures (otherother than than 
ordinary eyeglasses or contact lenses) ordinary eyeglasses or contact lenses) cannotcannot be be 
considered in determining “disability”considered in determining “disability”

Expressly states that an impairment can be disability Expressly states that an impairment can be disability 
even if even if episodic episodic or or in remissionin remission

Redefines “regarded as”Redefines “regarded as”
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Changes to the Definition of “Disability”Changes to the Definition of “Disability”

Retains the basic 3Retains the basic 3--part definition by part definition by 
defining “disability” as:defining “disability” as:

A physical or mental impairment that A physical or mental impairment that 
substantially limits a major life activity;substantially limits a major life activity;
A record of such an impairment; A record of such an impairment; 
Being regarded as having such an impairmentBeing regarded as having such an impairment
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Changes to Definition of “Disability” Changes to Definition of “Disability” 

““Major Life ActivitiesMajor Life Activities””

Contains list two nonContains list two non--exhaustive lists:exhaustive lists:

GeneralGeneral: includes most of the major life activities that : includes most of the major life activities that 
EEOC has recognized in addition to some activities EEOC has recognized in addition to some activities 
that EEOC has not specifically recognized (e.g., that EEOC has not specifically recognized (e.g., 
bending, reading, and communicating)bending, reading, and communicating)

Major bodily functions: Major bodily functions: functions of the immune functions of the immune 
system, normal cell growth, digestive, bowel, bladder, system, normal cell growth, digestive, bowel, bladder, 
neurological, brain, respiratory, circulatory, endocrine, neurological, brain, respiratory, circulatory, endocrine, 
and reproductive functionsand reproductive functions
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Changes to the Definition of “Disability”Changes to the Definition of “Disability”

“Substantially Limits”“Substantially Limits”

Determination of whether an impairment substantially Determination of whether an impairment substantially 
limits a MLA must be made limits a MLA must be made without regardwithout regard to the to the 
ameliorative effects of mitigating measures, such as:ameliorative effects of mitigating measures, such as:

medication, medical supplies, equipment, prosthetics, hearing medication, medical supplies, equipment, prosthetics, hearing 
aids and cochlear implantsaids and cochlear implants

use of assistive technologyuse of assistive technology

reasonable accommodations or auxiliary aids or servicesreasonable accommodations or auxiliary aids or services

learned behavioral or adaptive neurological modificationslearned behavioral or adaptive neurological modifications
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Changes to Definition of “Disability”Changes to Definition of “Disability”

Substantially Limits”Substantially Limits” cont’dcont’d

“Ordinary Eyeglasses or Contact Lenses”“Ordinary Eyeglasses or Contact Lenses”

“Shall” be taken into account in determining “disability”“Shall” be taken into account in determining “disability”

Definition:  “lenses that are intended to fully correct visual aDefinition:  “lenses that are intended to fully correct visual acuity cuity 
or eliminate refractive error”or eliminate refractive error”

Distinguished from mitigating measuresDistinguished from mitigating measures: “low vision devices,” : “low vision devices,” 
defined as “devices that magnify, enhance, or otherwise defined as “devices that magnify, enhance, or otherwise 
augment a visual image”augment a visual image”
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Changes to Definition of “Disability” Changes to Definition of “Disability” 

““Regarded as” Substantially Limited in a MLARegarded as” Substantially Limited in a MLA

If employer makes employment decision (e.g., hiring, demotion, If employer makes employment decision (e.g., hiring, demotion, 
promotion, termination) based on individual’s promotion, termination) based on individual’s actualactual or or perceivedperceived
impairment (that is impairment (that is notnot transitory and minor), employer has regarded transitory and minor), employer has regarded 
individual as having a disability and must defend its actionsindividual as having a disability and must defend its actions

No need to demonstrate that an impairment is “substantially limiNo need to demonstrate that an impairment is “substantially limiting”ting”

Individuals “regarded as” disabled are Individuals “regarded as” disabled are notnot entitled to reasonable entitled to reasonable 
accommodationaccommodation
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Other ProvisionsOther Provisions

Employers using uncorrected vision standards as a Employers using uncorrected vision standards as a 
qualification standard for certain jobs must show that qualification standard for certain jobs must show that 
they are they are jobjob--related and consistent with business related and consistent with business 
necessitynecessity

The phrase The phrase “discriminate on the basis of a disability”“discriminate on the basis of a disability”
replaces “discriminate against a qualified individual with replaces “discriminate against a qualified individual with 
a disability because of the disability of such individual” a disability because of the disability of such individual” 

Prohibits Prohibits reverse discriminationreverse discrimination claims by explaining claims by explaining 
that claims based on a that claims based on a lack of a disabilitylack of a disability are not are not 
actionableactionable
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ADAAA: What has ADAAA: What has notnot ChangedChanged

ImpairmentImpairment
Reasonable accommodationReasonable accommodation
Undue hardshipUndue hardship
Interactive processInteractive process
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