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Campbell-Ewald v. Gomez,
136 S.Ct. 163 v(2016)
◼

Telephone Consumer Protection Act
• Prohibits automatic calls (except with consent
or relationship)

• Actual damages, or
• Statutory damages:
◼

-

$500 per violation

◼

-

trebled for willful violation

• No separate provision for attorneys fees
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Fed. R. Civ. P. 68
◼

Offer of judgment on specified terms

◼

Open for 14 days

◼

If not accepted, it’s deemed withdrawn

◼

If plaintiff’s recovery is less favorable than the
Rule 68 offer, costs are shifted
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Destined for something big? Do it in the Navy. Get a career.
An education. And a chance to serve a greater cause.
For a FREE Navy video call [phone number]
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◼

Rule 68 Offer:
• $1503 for each text Gomez received
• Costs
• Injunction against further TCPA
violations

◼
◼

Gomez refused
Campbell moved to dismiss on
mootness grounds
9

Supreme Court Majority (Ginsburg, J.)

- An unaccepted Rule 68 offer has no
effect.
- Rule 68 says specifically if it’s not
accepted it’s deemed withdrawn
- Basic contract law: an offer has no
effect until it’s accepted
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Key quotes:
-

“While a

class lacks independent status until certified, a
would-be class representative with a live claim of her
own must be accorded a fair opportunity to show that
certification is warranted.” (citation omitted)

-

“We need not, and do not, now decide whether the result
would be different if a defendant deposits the full
amount of the plaintiff's individual claim in an account
payable to the plaintiff, and the court then enters
judgment for the plaintiff in that amount. That question
is appropriately reserved for a case in which it is not
hypothetical.”
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Roberts, C.J., dissenting –
As a matter of Article III “case or
controversy” law, a defendant’s
announcement of surrender and
readiness to provide a full remedy moots
the case – there is nothing left to fight
about. (Alvarez v. Smith re seizures;
Already v. Nike re IP infringement)
But those cases weren’t for damages!
12

“to the extent there is a question whether Campbell is
willing and able to pay, there is an easy answer: have the
firm deposit a certified check with the trial court.”
“The majority holds that an offer of complete relief is
insufficient to moot a case. The majority does not say
that payment of complete relief leads to the same result.
For aught that appears, the majority's analysis may have
come out differently if Campbell had deposited the
offered funds with the District Court. This Court leaves
that question for another day — assuming there are
other plaintiffs out there who, like Gomez, won't take
"yes" for an answer.”
13

1.“account payable to the
plaintiff” – what is it?

2.What happens to a putative
class if the named plaintiff is
given complete relief?
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Genesis Healthcare, Inc. v. Symczyk,
569 U.S. 66 (2013)
◼

◼

◼

Collective action under FLSA

Court assumed named plaintiff’s claim was moot
based on procedural history (Rule 68 offer)
Held 5-4 that if the named plaintiff’s claim is
moot, the collective action can’t proceed.
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Distinguished Deposit Guaranty v. Roper, 445 U.S. 326 (1980):
district court denied class certification
then plaintiff ’s claim was mooted
But Supreme Court held that the plaintiff nevertheless
retained the right to appeal the denial of class certification, so
long as he had an economic interest in the certification.

“desire to shift part of the costs of litigation to those who
will share in its benefits if the class is certified and ultimately
prevails.”
16

Roper:
“A district court's ruling on the certification issue is often the
most significant decision rendered in these class-action
proceedings. To deny the right to appeal simply because the
defendant has sought to "buy off" the individual private claims
of the named plaintiffs would be contrary to sound judicial
administration. Requiring multiple plaintiffs to bring separate
actions, which effectively could be "picked off" by a
defendant's tender of judgment before an affirmative ruling
on class certification could be obtained, obviously would
frustrate the objectives of class actions.”

Dicta!
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Kagan dissent in Genesis Healthcare:
• Satisfying the claims only of the named plaintiff
can never moot a case

• There are always absent class members whose
claims have not been satisfied
• Therefore there are always open claims
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“To be sure, a court has discretion to halt a lawsuit by entering
judgment for the plaintiff when the defendant unconditionally
surrenders and only the plaintiff's obstinacy or madness prevents
her from accepting total victory. ”
“the court may not take that tack when the supposed capitulation
in fact fails to give the plaintiff all the law authorizes and she
has sought. And a judgment satisfying an individual claim does
not give a plaintiff like Smith, exercising her right to sue on
behalf of other employees, ‘all that [she] has ... requested in the
complaint (i.e., relief for the class).’” (quoting Roper)
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Spokeo, Inc. v. Robins,
136 S.Ct. 1540 (2016)
◼

Fair Credit Reporting Act
• Actual or statutory damages plus costs and attorneys fees

◼

◼

Search on Spokeo resulted in inaccurate information
Is the existence of an inaccurate search result an
“injury-in-fact” for Article III purposes?
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“a plaintiff does not automatically
satisfy the injury-in-fact requirement
whenever a statute grants a right and
purports to authorize a suit to
vindicate it. Article III standing
requires a concrete injury even in the
context of a statutory violation.”
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Frank v. Gaos,

no. 17-961 (March 20, 2019)

Stored Communications Act
“referral headers”
Class Action Settlement
Remand to evaluate injury-in-fact
Thomas dissent: Congress defines what injury is
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Chen v. Allstate Ins. Co.,
819 F.3d 1136 (9th Cir. 2016)
◼

TCPA case
• Defendant deposited $20,000 in escrow, agreed to injunction
• Motion to dismiss denied; 9th Cir affirmed

◼

◼

◼

Class claim survives payment to named plaintiff; Genesis
doesn’t apply

Deposit in escrow is no more than an offer; a claim is only
moot when the plaintiff actually receives full relief
If no class relief is provided, court can’t enter judgment
over plaintiff’s objection because plaintiff is entitled to a
“fair opportunity to show that [class] certification is
warranted.” (quoting Campbell-Ewald)
• Glosses over the language that the fair opportunity is for “a would-be
class representative with a live claim of her own”
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Fulton Dental v. Bisco,
860 F.3d 541 (7th Cir. 2017)
◼

TCPA case
• Defendant deposited $3600 with the Court under Rule 67,
consented to injunction and moved to dismiss case as moot.

◼

7th Cir reversed the dismissal:
• Not really mootness; it’s accord and satisfaction (defense)
• Rule 67 doesn’t apply to this – it’s for stakeholders
• A deposit with the court is “nothing like a bank account in the
plaintiff’s name” (note the slight shift from “account payable to
the plaintiff”)
• No principled difference between forcing a settlement under
Rule 68 and doing it through a deposit.
• Plaintiff still has an interest in seeking a bonus

24

Bottom line:
“as long as the proposed class representative
has not lost on the merits before a class
certification motion is filed, it is not barred
from seeking class treatment.”
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Geismann v. ZocDoc, Inc.,
909 F.3d 534 (2d Cir. 2018)
(“Geismann II”)
◼
◼
◼

◼

TCPA case dismissed by district court after Rule 68 offer
Campbell was decided while first appeal was pending
District court gave defendant permission to deposit
maximum recovery with the Court
Second Circuit took additional briefing, held (“Geismann I”):
• Not clear the deposit satisfied plaintiff's maximum claims, so there
was still a live dispute;
• Campbell hypothetical required an account payable to plaintiff followed
by a judgment in plaintiff’s favor. Here the judgment predated the
deposit, so not within the hypothetical.
• Remanded
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On remand:
●

ZocDocs tripled its offer

●

offer open-ended, with no expiration

●

got permission to deposit the money
with the Court

●

consented to an injunction

●

moved to have summary judgment
entered in plaintiff’s favor, which the
Court granted
27

On appeal –
●

No difference between offering and tendering. “No” =
“No.”

●

Only actual receipt of complete relief can moot a
case.

●

Rule 67 was not designed for this.

●

“complete relief” must include relief for the class

●

Plaintiff still retains prospect of class representative
bonus, and that hasn’t been mooted

●

Under Campbell, “a would-be class representative
with a live claim of [its] own must be accorded a fair
opportunity to show that certification is warranted.”
28

● In sum:
“the district court must resolve the pending
motion for class certification before entering
judgment and declaring an action moot based
solely on relief provided to a plaintiff on an
individual basis. If the motion is granted, the
class action may proceed. A conclusion
otherwise would risk placing the defendant in
control of a putative class action, effectively
allowing the use of tactical procedural
maneuvers to thwart class litigation at will.”
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February 25, 2019
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Petition’s arguments:
1.

Deposit with the Court is not the same as an offer because
there is no risk of nonpayment once judgment is entered. It’s
not just a tender and not just an offer.
It is in every relevant respect “an account payable to the
plaintiff”

2.

Article III requires a live controversy. Rule 23 is just a
procedural device for deciding live claims. It can’t make a claim
into a live claim if it’s already been mooted.

3.

The Rules Enabling Act authorizes strictly procedural rules. By
definition a plaintiff cannot have a substantive right to seek
class certification.
31

Plaintiff waived response.

Case was distributed for the April 18
conference.
April 22, 2019: Certiorari denied.
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Bank check sent to plaintiff and plaintiff sent it back
◼

Bais Yaacov v. Varitronics, LLC, 200 F. Supp.3d 837 (D.Minn
2016)

◼

Family Medicine Pharmacy v. Perfumania Holdings, 15-0563WS-C (S.D. Ala. 7/5/16)

◼

Dwango Ltd v. Spahn, 15-11289 (WD Wash 3/1/16) (plain
check)

◼

Maddox v. Bank of NY Mellon, WDNY 8/31/16 (plain check)

FLSA Collective Action:
Fast v. Cash Depot, 296 F. Supp.3d 998 (ED Wis 11/7/17)
(payroll checks)
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Motion to deposit funds and for judgment

◼

Wendell H. Stone Co. v. Metal Partners Rebar,
318 F.R.D. 343 (N.D. Ill. 12/5/16)

◼

Jarzyna v. Home Properties, 201 FSupp3d 650
(ED Pa 8/18/16)
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Tender of full amount

◼

Ung v. Universal Acceptance, 190 F. Supp.3d 855 (D. Minn.
2016)

◼

Bell v. Survey Sampling, 15-cv-1666 (D.Conn. 3/15/17)

◼

Wallace v. JM Romich, No. 17-CV-6424 (WDNY 6/18/18)
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Questions?
Stuart M. Riback
Wilk Auslander LLP
1515 Broadway
New York, New York 10036
(212) 981-2326
sriback@wilkauslander.com
Stuart M. Riback - Wilk Auslander LLP
(212) 981-2326
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Mootness Strategies
After Campbell-Ewald
Michael P. Daly
Drinker Biddle & Reath LLP
Philadelphia, PA
215.988.2604
michael.daly@dbr.com
www.drinkerbiddle/mdaly
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Why So Many TCPA Cases?
New FCC Rules Take Effect
October 16, 2013
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Why So Many TCPA Cases? (cont.)
Class Actions Filed (Federal Court)
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Why So Many TCPA Cases? (cont.)

40

Why So Many TCPA Cases? (cont.)
▪ Congress had a straightforward individual remedy in mind.
▪ “[I]t is my hope that States will make it as easy as possible
for consumers to bring such actions, preferably in small
claims court…. Small claims court … would allow the
consumer to appear before the court without an
attorney….”
▪ “The amount of damages … is set to be fair to both the
consumer and the telemarketer….”
▪ 137 Cong. Rec. S16204 (Nov. 7, 1991) (Sen. Hollings)
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Why So Many TCPA Mootness Cases?
▪ Created a private right of action for actual damages or
statutory damages of $500 ($1,500 for willful violations)
▪ Did not cap aggregate statutory damages

▪ Did not specify a statute of limitations
▪ Did not mention federal jurisdiction
▪ Did not address class certification

▪ Did not provide for attorneys’ fees
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Why So Many TCPA Mootness Cases?
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The $64,000 Question
▪ Will mootness work? Depends what you mean by "work."
There are at least five possible outcomes:
1. Claim voluntarily dismissed because the Plaintiff
chooses to accept relief
2. Claim involuntarily dismissed because the Plaintiff is
deemed to no longer have Article III standing
3. Claim proceeds but certification is (eventually) denied
because the Plaintiff is atypical and/or inadequate
4. Claim proceeds, “costs” may be shifted, but that’s it
5. A new plaintiff is named or a new case is filed
44

#1 – Voluntary Dismissal
▪ Putting aside for the moment questions of procedure and
jurisdiction, a plaintiff may accept relief when it is offered
or tendered.
▪ As a practical matter, that would achieve the same result:
dismissal of the named plaintiff’s claim, without prejudice
to a release from anyone else in the putative class.
▪ The amount of the offer/tender should be chosen with
this—and the possibility of a copycat action—in mind.
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#2 – Involuntary Dismissal
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#2 – Involuntary Dismissal (cont.)
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#2 – Involuntary Dismissal (cont.)
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#2 – Involuntary Dismissal (cont.)
▪ Courts have generally ignored the roadmap provided by
the dissenting Justices, have found no difference between
Rules 68 and 67, and have fixated on Justice Ginsberg's
"fair opportunity" dicta.
▪ See, e.g., Chen v. Allstate Insurance Co., 819 F.3d 1136,
1147 (9th Cir. 2016) (“[W]hen a defendant consents to
judgment affording complete relief on a named plaintiff's
individual claims before certification, but fails to offer
complete relief on the plaintiff's class claims, a court
should not enter judgment on the individual claims, over
the plaintiff’s objection, before the plaintiff has had a fair
opportunity to move for class certification.”).
49

#2 – Involuntary Dismissal (cont.)
▪ See also Fulton Dental LLC v. Bisco Inc., 860 F.3d 541 (7th
Cir. 2017) (finding “no principled distinction” between
Rules 68 (offers of judgment) and 67 (deposits of funds)
because, “[i]n either case, all that exists is an unaccepted
contract offer[.]”)
▪ Geismann v. ZocDoc Inc., 909 F.3d 534 (2d Cir. 2018)
(finding “no material difference between a plaintiff
rejecting a tender of payment (pursuant to Rule 67) and
an offer of payment (pursuant to Rule 68).”).
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#2 – Involuntary Dismissal (cont.)
▪ But whatever happened to the Rules Enabling Act?
▪ "The Supreme Court shall have the power to prescribe
general rules of practice and procedure and rules of
evidence for cases in the United States district courts….”
28 U.S.C. § 2072(a).
▪ “Such rules shall not abridge, enlarge or modify any
substantive right.” 28 U.S.C. § 2072(b).
▪ The Supreme Court's other class action decisions have
given teeth to the Rules Enabling Act. See, e.g., Wal-Mart
Stores, Inc. v. Dukes. . . .
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#2 – Involuntary Dismissal (cont.)
• “The Court of Appeals believed that it was possible to
replace such proceedings with Trial by Formula. A sample
set of the class members would be selected, as to whom
liability for sex discrimination and the backpay owing as a
result would be determined in depositions supervised by a
master. The percentage of claims determined to be valid
would then be applied to the entire remaining class. . . .
We disapprove that novel project. Because the Rules
Enabling Act forbids interpreting Rule 23 to “abridge,
enlarge or modify any substantive right,” a class cannot be
certified on the premise that Wal-Mart will not be entitled
to litigate its statutory defenses to individual claims.”
52

#2 – Involuntary Dismissal (cont.)
▪ See also Am. Express Co. v. Italian Colors Rest., 570 U.S.
228, 234 (2013) (“[C]ongressional approval of Rule 23
[does not] establish an entitlement to class proceedings
for the vindication of statutory rights ... [I]t is likely that
such an entitlement, invalidating private arbitration
agreements denying class adjudication, would be an
‘abridg[ment]’ or ‘modif[ication]’ of a ‘substantive right’
forbidden to the Rules[.]”)
▪ Amchem Prods. Inc. v. Windsor, 521 U.S. 591, 613 (1997)
(citations omitted) (“Rule 23’s requirements must be
interpreted in keeping with ... the Rules Enabling Act. . . .”)
53

#3 – Certification Denied
▪ Franco v. Allied Interstate (S.D.N.Y.)
▪ Defendant tried three times to moot the claims
▪ First attempt: offer of judgment by the defendant
▪ Second attempt: entry of judgment by the court
▪ Third attempt: sent check, opposed certification
▪ Court denied certification

54

#3 – Certification Denied (cont.)
▪ "Although plaintiff may have ‘typical’ claims, he appears
likely to litigate those claims in a decidedly atypical way.”
▪ "A class representative will be a decision maker with
regard to the acceptance or rejection of a settlement. . . .
[I]t is plaintiff’s burden under Wal-Mart to demonstrate to
the Court by a preponderance of the evidence that
decisions of this type will be made reasonably, in good
faith, and in the interests of the majority of the class
members.”
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#3 – Certification Denied (cont.)
▪ “The record currently before the Court consists of an
unexplained rejection of an offer that would amount to
full satisfaction of plaintiff’s individual claim."
▪ "It is of course possible that plaintiff is the type of person
willing to subordinate his own personal recovery for the
good of the class, or, alternatively, the type of person who
values trial or non-monetary vindication over individual
recovery. The former might allow him to nonetheless be
an adequate class representative, but the latter two would
not.”
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#3 – Certification Denied (cont.)
▪ "Absent a factual record from plaintiff setting forth his
rationale and expected conduct in light of past behavior,
the Court is left with the distinct possibilities that: (1) this
litigation is entirely lawyer-driven; and/or (2) that while
the claims plaintiff has asserted would be satisfied by
monetary relief, this particular plaintiff does not plan on
agreeing to a monetary settlement. Those possibilities
create multiple problems vis-à-vis plaintiff’s proposed
representation for purposes of Rule 23(a)(4). "
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#3 – Certification Denied (cont.)
▪ But see Macy v. GC Servs., 318 F.R.D. 335, 340 (W.D. Ky.
2017), aff’d, 897 F.3d 747 (6th Cir. 2018) (finding that
rejection of offer of judgment that included no class relief
“protected class members”)
▪ Wicke v. L&C Insulation, Inc., 2014 WL 2957434, at *2
(W.D. Wis. July 1, 2014) (noting that accepting offer of
judgment may call adequacy into question)

▪ Liles v. Am. Corrective Counseling, 231 F.R.D. 565, 574 (S.D.
Iowa 2005) (finding that rejecting offer of judgment
showed “commitment to the litigation”)
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#4 – “Costs” Potentially Shifted
▪ Rule 68(d): "If the judgment that the offeree finally
obtains is not more favorable than the unaccepted offer,
the offeree must pay the costs incurred after the offer was
made.”
▪ “Costs” generally do not, however, include attorneys’ fees.
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#5 – A New Case or Plaintiff
▪ Rule 12(b)(1): "[A] party may assert the following defenses
by motion: (1) lack of subject-matter jurisdiction.”
▪ Because a dismissal under 12(b)(1) concerns jurisdiction
rather than the merits, it is generally without prejudice.
▪ As a result, plaintiff’s counsel may seek to refile the case
in a different court, or in the same court with a different
plaintiff.
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#5 – A New Case or Plaintiff (cont.)
▪ Alternatively, plaintiff’s counsel may seek to amend in
order to name a new would-be class representative.
▪ Rule 15(a)(2): “The court should freely give leave when
justice so requires.”
▪ Rule 20(a)(1): “Persons may join in one action as plaintiffs
if: (A) they assert any right to relief jointly, severally, or in
the alternative with respect to or arising out of the same
transaction, occurrence, or series of transactions or
occurrences; and (B) any question of law or fact common
to all plaintiffs will arise in the action.”
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Other Strategies: Arbitration
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Other Strategies: Arbitration

63

Other Strategies: Arbitration (cont.)
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Other Strategies: Standing
▪ Constitutional Standing:
▪

And “injury-in-fact” that is

▪

“traceable” to the violation

▪

And “redressable” by a court

12(b)(1)

▪ Prudential Standing:
▪

Various judge-made doctrines

12(b)(1)

▪ Statutory Standing:
▪

The alleged harm must fall within
the statute’s “zone of interests”

12(b)(6)
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Other Strategies: Standing (cont.)
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Other Strategies: Standing (cont.)
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Other Strategies: Standing (cont.)
• Is the harm “particularized”?
– I.e., was the plaintiff personally affected?
• Is the harm “concrete”?
– Tangible harms, e.g., injuries to person or property.
– Intangible constitutional harms

– Intangible harms that have historically been recognized
as creating a cause of action
– Other intangible harms, depending on the “judgment of
Congress,” which is, at most, “instructive and important”
68

Other Strategies: Standing (cont.)
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Other Strategies: Superiority

70

Other Strategies: Superiority (cont.)
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Other Strategies: Superiority (cont.)
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Other Strategies: Move to Strike
▪ The gist is that it is clear from the complaint that a class
can’t be certified.
▪ I.e., there is no need to wait until after discovery. E.g.:

▪

“Fail-safe” class definition

▪

Overbroad class definition (arbitration, uninjured
consumers, Bristol-Myers Squibb)

▪

Unascertainable class definition
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Other Strategies: Move to Strike (cont.)
▪ The most common procedural vehicles for striking class
allegations:
▪

Fed. R. Civ. P. 23(d)(1)(D) (“the court may … require
that the pleadings be amended to eliminate
allegations about representation of absent persons”)

▪

Fed. R. Civ. P. 12(f) (“The court may strike from a
pleading an insufficient defense or any redundant,
immaterial, impertinent, or scandalous matter.”
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Other Strategies: Move to Strike (cont.)
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Other Strategies: Move to Strike (cont.)
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Questions?

Michael P. Daly
Partner
Philadelphia
(215) 988-2604
Michael.Daly@dbr.com

For more information about the presenter, please visit:

drinkerbiddle.com
Disclaimer: This presentation is for general informational purposes only. It is not intended
as specific legal advice for any specific situations. It will not be updated after its publication.
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