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Antitrust Challenges in Hospital
Mergers
Introduction and Key Cases
October 2, 2012

Mary K. Marks

Health Care Antitrust Background
• Community and religious hospitals
• Medicare and Medicaid
– (1965)

• Healthcare viewed as a non-commercial, self-regulating profession
not subject to antitrust
– Goldfarb (1975); Maricopa County Med. Society (1982); Jefferson Parish
(1984)

• Not-for profit status
– Carilion (1989); Freeman (1995); Butterworth (1997)

• Horizontal Merger Guidelines (1992, 2010)
• DOJ-FTC Joint Statement of Antitrust Enforcement Policy in Health
Care (1996)
– Antitrust safety zone

• FTC-DOJ enforcement policy statement on ACO’s in the Shared
Savings Plan (2011)
Mary K. Marks
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Health Care Consolidation
• Providers encouraged to consolidate, reduce
costs, increase quality
• 51 hospital deals were announced in 2009;
75 in 2010 and 86 in 2011
• Relatively few are
challenged by the
antitrust agencies
Mary K. Marks
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Results of Agency Challenges to Hospital Consolidations

ABA/AHLA Antitrust in Healthcare Conference, Arlington, VA – May 2012

Cory S. Capps, PhD, Partner, Bates White

Mary K. Marks
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Health Care Antitrust Considerations
• Consistent with other
industries
– Competition is necessary
to stimulate innovation,
increase quality and keep
pricing in check
– Government oversight

• Different from other
industries
– Role of insurance
• Public Insurance (Medicare,
Medicaid, States, other)
• Private Insurance

– Competition at two levels
• Inclusion in network
• Patient choice of provider

– Not for profit
– Charity care
– Community outreach
Mary K. Marks
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Hospital Merger Antitrust Analysis
• Product Market … hospital cases focus on the various products sold to
commercial health plans and provided to their members (patients)
– Cluster markets
– General acute care vs. specialty (ob/cardiac/psychiatric/VA)
– Inpatient/outpatient/physician services

• Geographic Market
– Patient origin data
– Primary Service Areas (PSAs), county
– Payor and competitor testimony, parties’ own internal documents

• Market Concentration
– HHI, market structure

• Competitive Effects
– Prices
– Costs
– Quality
Mary K. Marks
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FTC v. ProMedica Health Systems
(St. Luke’s)
• Lucas County (Toledo) Ohio
• “Acquisition” through a
joinder agreement
• General acute-care inpatient
hospital services
– Four to three; combined market share of 60%

• Inpatient obstetrical services
– Three to two; combined market share of >80%
– ALJ did not agree this was a separate market

• HSR pre-merger review not required
Mary K. Marks
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FTC v. ProMedica Health Systems
(St. Luke’s)
• Market shares would exceed 2010
Horizontal Merger Guidelines and case law
• FTC rejected Defendant’s arguments
•
•
•
•

payor market power
lack of competitive effects post-transaction
likely repositioning by competitors
St. Luke’s questionable financial viability

• ProMedica ordered to divest St. Luke’s
• Appealed to Sixth Circuit on September 17
Mary K. Marks
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FTC v. Phoebe Putney Health Systems
(Palmyra)
• Merger to Monopoly in Albany, Georgia
– Licensed general acute care hospital beds in Dougherty
County

• Transaction
– Hospital Authority of AlbanyDougherty County
• Owns Phoebe and holds title to the
assets of Phoebe, which Phoebe operates under a long term
lease
• has no employees and no budget

– Authority would acquire Palmyra and then lease it to a
non-profit corporation controlled by Phoebe
– HSR pre-merger review not required
Mary K. Marks
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FTC v. Phoebe Putney Health
Systems (Palmyra)
• FTC lost on state action; monopoly
acknowledged
• US Supreme Court has granted certiorari
– What type of state action is required to
circumvent antitrust laws
– What is “sufficient supervision”
– Not for profit concerns? Economists amicus
Mary K. Marks
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FTC v. OSF Health Systems (Rockford)
• Rockford, Illinois (85 miles west of Evanston, IL)
• General acute-care inpatient hospital services
– Three to two; combined market
share of 64%
– Together with one other
competitor, market share
would be 99.5%
– Coordinated effects concern
– History of non-price
competition

• Primary care physician groups
– Four to three; combined
market share of 37%
– Together with one of the other two, market share would be 58%
– District court noted that the FTC’s likelihood of success was “distinctly
lower” in this alleged market based on lower concentration levels and
barriers to entry
Mary K. Marks
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FTC v. OSF Health Systems (Rockford)
• District court
– Discounted Defendants’ arguments claiming they
would not be able to raise prices because of
strong competitors and large health plans
– Rejected Defendants’ proposed stipulation of
how the combined entities would deal posttransaction with commercial health plans

• District court granted Preliminary Injunction
and the parties abandoned the transaction
Mary K. Marks
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Hospital Merger Enforcement:
Failures and Challenges
Experience in the 1990s
Robert F. Leibenluft
Strafford Webinar on “Antitrust Challenges in Hospital Mergers”
October 2, 2012

The enforcement agency record in the mid-late
1990s: (0-7)
• Ukiah, CA – FTC Administrative
–

In re Adventist Health Sys., 117 F.T.C. 224 (1994)

• Joplin, MO – FTC (8th Cir.)
–

FTC v. Freeman Hosp., 911 F. Supp. 1213 (W.D. Mo.), aff’d, 69 F.3d 260 (8th Cir. 1995)

• Dubuque, IA – DOJ (Dist. Ct.) – 1995
–

United States v. Mercy Health Services, 902 F.Supp. 968 (N.D. Iowa 1995), vacated as moot, 107
F.3d 632 (8th Cir. 1997)

• Grand Rapids, MI – FTC (6th Cir) – 1997
–

FTC v. Butterworth Health Corp., 946 F. Supp. 1285 (W.D. Mich. 1996), aff’d, 1997-2 Trade Cas.
(CCH) U 71,863 (6th Cir. 1997)

• Long Island, NY – DOJ – (Dist. Ct.) – 1997
–

United States v. Long Island Jewish Med. Ctr., 983 F.Supp. 121 (E.D.N.Y. 1997)

• Poplar Bluff, Mo – FTC (8th Cir.) – 1999
–

FTC v. Tenet Healthcare Corp., 17 F. Supp. 2d 937 (E.D. Mo. 1998), rev’d 186 F.3d 1045 (8th Cir.
1999)

• Oakland, CA – CA AG (9th Cir.) – 2000
–

California v. Sutter Health Sys., 84 F. Supp.2d 1057 (N.D. Cal.), aff’d mem., 2001- Trade Case.
(CCH) U 87,665 (9th Cir. 2000), revised, 130 F. Supp. 2d 1109 (N.D. Cal. 2001)

www.hoganlovells.com
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Some reasons for the government losses
•
•
•
•
•
•
•
•

Geographic market definition
Product market definition
Distrust of health plan complainants
Willingness to trust non-profit Boards
Hostility to federal involvement in local matters
State action exemption
Failing/flailing firm defense
Underlying skepticism about hospital competition

www.hoganlovells.com
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Geographic market definition
• Often the toughest issue for the government, and
main reason for losses in Ukiah, Dubuque, Joplin,
Poplar Bluff and Oakland
• Courts accept argument that patients would travel
far distances (60-75 miles or more)
– Not necessarily where they currently go, but where they
could go
– Managed care has tools available to defeat price increase

• Reliance on:
– Elzinga-Hogarty patient flow analyses
– Critical loss analyses
www.hoganlovells.com
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Product market definition
• Generally not hotly disputed
– Cluster market consisting of inpatient acute-care hospital
services
– Excluded outpatient services, government hospitals

• Key issue in North Shore/LIJ merger
– DOJ alleged market of secondary and tertiary services provider
by “anchor hospitals”
•

•
•

www.hoganlovells.com

These are hospitals that because of their “prestigious reputations,
broad ranging and highly sophisticated services, and high quality
medical staffs,” are differentiated from community hospitals based on
their perceived quality of care.
Merger was 2 to1 in the alleged market
Court rejected that product market definition, and concluded the
product market consisted of all teaching hospitals as well as all
community hospitals in Queens and Nassau Counties.
22

Distrust of health plan complainants
• Who is the hospital customer?
–
–
–
–

Patients?
Employers?
Physicians?
Health plans?

• Government has relied primarily on health plan witnesses
• But managed care backlash did not make them attractive
complainants
• “[Consumers will benefit because up until now]…[t]hird-party
payers have reaped the benefit of a price war in a small
corner of the market for health care services in Southeastern
Missouri, at the arguable cost of quality to their subscribers.”
-- FTC v. Tenet Health Care Corp.,
186 F.3d 1045, at 1084 (8th Cir. 1999)
www.hoganlovells.com
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Willingness to trust non-profit Boards
• Although antitrust laws do not provide for an exemption for nonprofits, some courts have expressed the view that nonprofit status
is a relevant factor in evaluating potential anticompetitive effects
– LIJ; Butterworth; Freeman

• Some courts expressed willingness to trust non-profit hospital
Board
– “[T]he involvement of the prominent community and business leaders on
the boards…can be expected to bring real accountability to price
structuring.
- FTC v. Butterworth Health Corp., 946 F.Supp. at 1297.

– In Butterworth and LIJ, hospitals also entered into a nonbinding “Community Commitment” (as was the case in
Butterworth) or a pledge (to the New York State Attorney
General in LIJ) not to raise rates above certain benchmarks for
a period of years following the transaction.
www.hoganlovells.com
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Hostility to federal involvement in local matters
• Federal challenges seeking preliminary injunctions
have been brought on hospital home turf
• Most explicit example of hostility: FTC v. Freeman
– “I don’t feel that the Federal Trade Commission has shown sufficient
factual basis that they are entitled to a TRO . . . I don’t think you’ve got
any business being here. . . . It looks to me like Washington D.C. once
again thinks they know better what’s going on in southwest Missouri.
I think they ought to stay in D.C.”
69 F.3d at 265, quoting Temp.Restraining Order Hrg.Tr. at 27-29
(Feb. 22, 1995).

www.hoganlovells.com
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Reliance on state action exemption
• Most significant loss involved FTC v Hospital Board
of Directors of Lee County
• 11TH Circuit held that where hospital is a political
subdivision of the state, for state action exemption
to apply it need only demonstrate:
–
–

Statutes generally authorized it to perform the challenged
action, i.e., acquire other hospitals in this case
Anticompetitive result is foreseeable – “i.e. one that can
reasonably be anticipated to result from the powers
granted to a political subdivision by the state.”

www.hoganlovells.com

26

Failing/flailing firm defense
• Technical “failing firm” defense sets a high bar
– Target’s financial health must be so poor that its failure is
imminent and highly probable
– Target must have made substantial unsuccessful efforts to find
an alternative partner with less anticompetitive effects

• Defense upheld in Sutter/Summit
– Summit had $8.9 million in overdue bills and the fair market
value of its liabilities exceeded its assets
– The issue was not whether the Hospital could have done a
better job managing its finances but rather whether it faces the
grave risk of business failure today.
– Circuit Court upheld the district court’s findings

• Hospitals frequently have asserted that target is a
weakened competitor (flailing firm)
www.hoganlovells.com

27

Underlying skepticism about hospital competition
• Community leaders, employers, and the courts
often appear receptive to arguments that “health
care is different” and thus traditional antitrust
concerns about mergers may be misplaced
– “Medical arms race”
– Efficiencies – both financial and clinical -- from
consolidation
– Non-profit status
– Role of third-party payers

www.hoganlovells.com
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The government initial response to the losses
• DOJ:
– Health Care Task Force dissolved
– Mostly defers to the FTC on hospital mergers

• FTC:
– “In hospital merger cases, the government is zero for the last
seven. I don’t know the specifics of every case, but what’s
striking is the zero. I can certainly accept the idea that the
government should not have won them all. But it seems very
unlikely the government should have lost them all.”
--FTC Chairman Tim Muris (2003)

• States:
– Generally unable to launch challenge on their own; some states
obtain regulatory consents that allow mergers to go forward
www.hoganlovells.com
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Recent FTC Hospital Merger
Challenges
Michael S. McFalls
Amy D. Paul

ROPES & GRAY LLP

Enforcement Preview
• ProMedica-St. Luke’s
– The parties have appealed to the Sixth Circuit.

• Rockford-OSF Healthcare System
– The parties abandoned the transaction before
reaching Seventh Circuit.

• Phoebe Putney-Palmyra Park
– The Supreme Court has granted the FTC’s
request for certiorari to review Eleventh Circuit
decision.
32
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Caveat
• Focusing on federal enforcement
decisions can be misleading.
– Investigations involve richer analysis with broader
range of evidence.
– Staff takes positions in litigation that it does not
enforce strictly in investigations.
– Nonactions are just as important, but obviously
less transparent to public.

– So, too, are abandoned transactions.
– State AG actions are significant as well.
33
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Types of Evidence to Keep in Mind
• Documents
• Data
• Commercial Participant Interviews, Affidavits, Testimony

• Predictive Analysis
• As a general proposition, recent decisions reflect heavy
staff use of historical evidence and heavy defense
emphasis on more predictive evidence.
– Courts have generally viewed the former as factual and the latter as
speculative.
– The contrast tends to be less stark in investigations.

– Experts have not been as central as they were in older cases.
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In the matter of ProMedica Health
System, Inc.
• Brief Rehash of Facts
– ProMedica: an integrated health care system that operates
three hospitals in Lucas County, Ohio; ~42-49% market
share. Allegedly highest-price, lower-quality hospitals.
– St. Luke’s: stand-alone, community hospital in Toledo; ~512% market share. Allegedly higher-quality, lower-price
hospital.

– Other hospitals in Toledo: the University of Toledo (~911%) and Mercy operates three hospitals (~29-35%)
– Staff focused on unilateral effects in acute inpatient
hospital services (4 to 3) and acute inpatient obstetrics
services (3 to 2).
35
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In the matter of ProMedica Health
System, Inc.
• Staff Evidence
– Documents: Showed internal predictions that transactions would
result in higher reimbursement for St. Luke’s.
– Behavior: MCOs successfully used selective contracting to
encourage recent and significant discounting from parties.
• St. Luke’s viewed as pesky, high-quality, low-price competitor.
• Other competitors viewed as insufficient constraints.

– Data: consistent with narrow geographic mkt and high shares.
– Experts: district court agreed with Town’s two-stage analysis.
– Predictive Evidence:
• Flailing Firm: inconsistent with St. Luke’s data and optimism.
• Efficiencies: not cognizable, and not substantiated.
36
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In the matter of ProMedica Health
System, Inc.
• The Parties’ Rebuttal
– MCOs, physicians, and employers could “steer”
patients to lower cost hospitals.

– Economic analyses flawed.
– St. Luke’s financial hardships made it a “flailing firm.”
• Commercial care a sliver of St. Luke’s patient base.

• Absent reimbursement increases, failure would be certain.

– The presumption of anticompetitive effects is
outweighed by the resulting efficiencies.
• Capital avoidance (private room conversion, bed tower, EMR
implementation).
• Cost savings (liability insurance, billing services, IT support).
37
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In the matter of ProMedica Health
System, Inc.
• Outcome
– District court, ALJ and Commission agreed that staff had
demonstrated likely unilateral effects.
• Potential for harm to MCOs and employers.
• Other systems not viewed as significant or sufficient constraints.

– Failing firm analysis rejected out of hand.
• University Health showing required.

• Financial dip was not a financial spiral.
• Increasing competitiveness (and discounting) appeared to fuel financial
turnaround.
• See AHA amicus brief in Sixth Circuit for more.

– Completely different approach to predicting efficiencies
(vs. predicting price effects).
– Goodbye to Blodgett?
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FTC v. OSF Healthcare System and
Rockford Health Care System
• Rehash of Facts
– Combination of Rockford Memorial Hospital in Rockford, Illinois
and St. Anthony Medical Center, also located in Rockford (64%).
– The only other hospital in Rockford is SwedishAmerican, the
current market leader.
– DOJ successfully challenged 3-to-2 in same market with different
merging parties in late 1980s.

– Staff challenged transaction:
• Unilateral effects: combined entity would be must-have hospital
system.
• Coordinated: combination would leave only two firms with an
alleged proclivity to coordinate (and history to show it).
• Primary care physician market: combination would result in 37%.
39
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FTC v. OSF Healthcare System and
Rockford Health Care System
• Staff Evidence
– Documents: Used principally to show that singlesystem networks not attractive or successful.

– Data: Consistent with limited geographic market and
high shares for acute inpatient hospital services.
– Testimony: MCO input appeared to harm parties.

– Experts: Effects and efficiencies.
– Predictive Evidence:
• Cost savings: Overstated, speculative, not substantiated.

• Capital avoidance: not avoidable.
• Clinical integration: too speculative.
40
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FTC v. OSF Healthcare System and
Rockford Health Care System
• The Parties’ Rebuttal:
– SwedishAmerican would constrain any market power the
combined entity might have.
– Payors could refuse to contract with the combined entity
in an effort to defeat any post-merger price increases.
– Stipulations protect against exclusion of Swedish from
networks and bundling of hospital networks.
– The transaction would result in lower costs, substantial
capital avoidance, and better quality of care for Rockford
residents and patients through clinical integration.

41
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FTC v. OSF Healthcare System and
Rockford Health Care System
• On April 5, 2012, the district court for the Northern District of
Illinois enjoined the proposed acquisition pending an
administrative trial.
•

Citing MCO testimony, agreed with unilateral effects theory.

•

Coordination theory also supported by historical evidence of past
coordination when there were three, not two, firms.

•

Reiterated that only “extraordinary efficiencies” – absent in this case –
would justify transaction.

•

Most importantly, distinguished a number of other pro-hospital decisions
and emphasized light burdens on Commission to receive a PI.

• On April 12, 2012, the parties abandoned the transaction,
withdrawing their HSR filings.

• Reaffirms Seventh Circuit support for hospital merger
enforcement and coordination theories.
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FTC v. Phoebe Putney Health System
• Rehash of Facts
– In 1990, the Hospital Authority of Albany County, Georgia formed two
non-profit corporations – the Phoebe Putney Health System (PPHS)
and, as a subsidiary, Phoebe Putney Memorial Hospital (“Memorial”).
The Authority then leased Memorial to PPHS.
– Memorial: 443-bed, general acute care hospital (~75% market share).
Palmyra Park Hospital: Memorial’s only real competitor; a 248-bed
subsidiary of HCA, Inc. (~11% market share).
– PPHS proposed to acquire Palmyra’s assets and to lease the assets to
PPHS or to a PPHS subsidiary; the Authority approved the terms of the
proposed lease in April 2011.
– FTC pursued preliminary injunction.
– District court dismissed based on state action doctrine, affirmed by
Eleventh Circuit (citing Lee).
– Supreme Court has granted FTC request for certiorari.
43
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FTC v. Phoebe Putney Health System
• State-Action Doctrine
– To enjoy such immunity, a political subdivision like the
Authority (which is not automatically immunized like the
state itself) must show:
1.

The state, by statute(s), generally authorized it to perform the
challenged actions, AND

2.

The state has clearly articulated a state policy authorizing the
anticompetitive conduct.

– According to the Eleventh Circuit, the state does not have
to expressly state in statute that it intends for the
delegated action to have anticompetitive effects so long as
these effects are a “foreseeable result” of the delegation.
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FTC v. Phoebe Putney Health System
• Application of the Doctrine
– The Hospital Authorities Law contemplates acquisitions:
• Grants “impressive breadth” of powers to the Authority.
• Authorizes the Authority to make and execute contracts.
• Authority may acquire property by right of eminent domain.

– Most importantly, the Law authorizes the Authority to
acquire projects by purchase or lease, including hospitals.

– By granting this power to acquire hospitals, the legislature
must have anticipated that such acquisitions could
produce anticompetitive effects.
– Question is whether a possibility of anticompetitive harm
constitutes a clear articulation sufficient to invoke state
action doctrine.
45

ROPES & GRAY

FTC v. Phoebe Putney Health System
• On June 25, 2012, the Supreme Court granted the
Federal Trade Commission’s request for certiorari.
– Is the Eleventh Circuit’s “foreseeable” test consistent with the
Supreme Court’s prior limitation that action is immunized only
when a State has authorized specific conduct that is intended to
displace competition in that particular field?

• Because the FTC contends that private parties control
the transaction and the hospital, it has also contended in
its most recent brief that defendants must satisfy the
“active supervision” requirement of the state action
doctrine:
– Applies to conduct by private actors.
– Other FTC litigation involves this very question.
46
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What’s Missing from These Cases?
• Pure willingness-to-pay definition of relevant geographic
market and prediction of unilateral effects.
• Impact and implications of below-cost government
reimbursement.

• Impact and implications of health care reform.
– Two-edged sword for hospitals.
• Defining, evaluating and predicting nonprice competition.
• Physician-hospital mergers.
• Role of alternative transactions.
• Role of alternative acquirers.
• Symmetric standards for predicting anticompetitive effects
and efficiencies.
47
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Takeaways for HospitalMerger Counsel
Jeff Miles

Ober|Kaler

Washington, D.C.

A Difficult Antitrust Environment
50



An aggressive FTC
‒
‒

‒
‒
‒

Beginning with Evanston Northwestern, 2007-2 Trade
Cas. (CCH) ¶ 75,814 (FTC 2007), after a long hiatus
Continuing with Inova Health Foundation (admin.
complaint at
www.ftc.gov/os/adjpro/d9326/080509admincomplaint.
pdf
Then ProMedica, both the district court (2011 WL
1219281) and FTC opinion (2012 WL 1155392)
Later, OSF (852 F. Supp. 2d 1069)
In the interim, a number of investigations and several
hospital-merger abandonments

The Environment
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2010 Merger Guidelines—More uncertainty than
under old Guidelines
Seemingly easier burden in the courts of
obtaining preliminary injunctions
‒

‒

Catalyst seems to be FTC v. Whole Foods, 548 F.3d
1028 (D.C. Cir. 2008) (noting that FTC enjoys
presumption against the merger and that it need not
even prove the relevant market at this stage)
See also OSF (government just needs to raise
substantial doubts about the transaction)

The Environment
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Many, if not most, hospitals already have a
significant market share
Many, if not most, hospital markets are already
highly concentrated
‒

‒

One relatively recent report found that in 2009,
hospital markets in 80% of U.S. MSAs were highly
concentrated with HHIs above 2,500. Corey Capps &
David Dranove, Market Concentration of Hospitals
(June 2011) (report prepared for America’s Health
Insurance Plans)
A “highly concentrated” market (HHI=2,500) equals
four equal-size firms

The Environment
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Merging hospitals are frequently each other’s
first or second closest competitor
‒

Indicating high risk of unilateral effects from the
merger because of significant diversion ratio.
See Merger Guidelines § 6.1; ProMedica

The Environment
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Agency initiatives to break out individual
hospital services into separate relevant
product markets
‒

‒

E.g., ProMedica (finding a product market for OB
servcies separate from the “cluster market” for
other inpatient general acute-care hospital
services)
Potentially permitting an overlap in one service to
result in a challenge

The Environment
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Agency initiatives to investigate product
markets in addition to markets for inpatient
acute-care hospital services in the context of
hospital mergers
‒

‒

E.g., OSF, where the FTC also challenged the
merger of the hospital’s PCPs
Hospital-merger investigations now routinely
examine physician and outpatient markets

The Environment
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Increased interest in hospital mergers by state
attorneys general
‒

‒

‒
‒

See Doctor, Hospital Deals Probed, Wall St. J., Sept.
14, 2012 at B1 (discussing Cal. Attorney General
investigation)
Long an interest by some attorneys general, e.g.,
Pennsylvania
Attorneys general were co-plaintiffs in the preliminaryinjunction actions in Inova and ProMedica
Attorneys general participated in a number of other
FTC hospital-merger investigations; indeed, this
seems to be the rule rather than the exception

The Environment
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Smaller relevant geographic markets than in the
past
‒

‒

Compare U.S. v. Mercy Health Services (geographic
market included hospitals 75 to 100 miles from
merging hospitals) with Evanston Northwestern
(geographic market consisted of small triangularshaped area in north Chicago suburbs)
Agency implementation and increasing court
acceptance of the “smallest market principle”




Market doesn’t include “all reasonable substitutes” (depending
on what “reasonable” means), but only those that would
constrain merging hospitals
E.g., Evanston Northwestern (merging hospitals were only
hospitals in the relevant geographic market)

The Environment
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Entry barriers are almost always high in hospital
markets; “repositoning” is unlikely
‒

Especially in states with CON laws, but true
elsewhere as well




Evanston Northwestern—Noting that no new entry or
repositioning had prevented exercise of power, and that new
entry would take at least 2.5 years
ProMedica—New entry must be sufficient to replace the lost
competition (federal court decision); likelihood of new entry
must be between a “‘reasonable probability’” and a “‘certainty’”
(FTC decision)


Possibility of new Mercy facility in geographic market was too
speculative

The Environment
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Tough standard for cognizable efficiencies. See Merger Guidelines
§ 10
Seemingly interpreted very strictly. See ProMedica district court
opinion (stating that, at the PI stage, no court has found efficiencies
sufficient to rescue an otherwise unlawful merger),and OSF
Issues:
‒
‒
‒
‒
‒
‒




What, why, how much, how, when, and why, plus detailed back-up
documentation for each
Merger specific
Net
No reductions in output
Must offset potential anticompetitive effect
Agency and court skepticism

Must be definite by time of PI action?
Proof that benefits will be passed-on?
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Tough standard for “flailing firm”/“weakened
competitor” argument
‒

See Evanston and ProMedica federal court actions





‒
‒

Weakest rebutttal factor of all?
Proof that acquired firm’s share, within some (undefined) time
period, would fall sufficiently to negate agency’s prima facie
case?
Alternative purchaser requirement?

Agencies and courts skeptical
See William A. Roach Jr., The Weakened Competitor
Justification, AHLA Connections, July 2012, at 10.
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Use of econometric models to predict effects
that almost always indicate some
anticompetitive effects
‒

‒



Evanston—Post-consummation “difference-indifferences” analysis
Inova, ProMedica, and OSF—Willingness-to-Pay
(“WTP”) analysis

Parties will lack necessary data absent
litigation
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No acceptance of health-care reform and the
need to consolidate or collaborate as a defense
‒

‒

‒



Legitimate benefits can typically be achieved through
an arrangement short of merger
ProMedica—Noted that reform hadn’t been passed
and that acquired hospital could team up with others
OSF—Rejected defendants’ argument that reform
demanded that they consolidate to remain profitable

Is there a tension between the antitrust laws and
certain tenets of reform?
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Ensure form of transaction will result in single
entity
Begin to worry:
‒
‒
‒
‒

‒
‒
‒

Payor opposition
Post-merger market share greater than 40%
HHI above 3,000
Increase in HHI above 400
First or second closest competitors; substantial
diversion ratios
Significant contribution margin
Alternative purchasers
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Advise client whether to “drill down” on the facts
Work closely with economic and efficiencies
experts on theory and facts
Early on, develop the integration and
efficiencies plan
Begin to develop support, especially from health
plans
Depending on the facts, especially if the
transaction is reportable, consider meeting with
the agency staff
Provide the client with an honest assessment

Jeff Miles
jjmiles@ober.com
202.326.5008

