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Non-Compete Agreements
Antitrust & The Rule of Reason
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The Sherman Act
• The Sherman Antitrust Act, 15 U.S.C. §§ 1–7 passed in 1890.
• America’s foundational antitrust law.
• Section 1 – Contracts in restraint of trade.
• Section 2 – Monopolization & attempted monopolization.
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Rule of Reason
• Per se illegality vs. Rule of Reason
• Primary test for evaluating restraints of trade.
• Basis for state non-compete statutes.

© 2017 Pollard PLLC | All Rights Reserved. | Pollardllc.com

7

State Non-Compete Laws
•
•
•
•
•

State-by-state. Tremendous variation.
State statutes modeled on antitrust Rule of Reason.
Reasonableness as to time, market and geography.
Legitimate business interest tests.
Antitrust as affirmative claim v. antitrust as defense (e.g. illegality,
public policy).
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Antitrust as Defense to Non-Compete
Enforcement
• Foundational non-compete defense: Defendants: Must plead affirmative
defenses of illegality, public policy, competition privilege and others.
Plaintiffs: Must attack affirmative defenses and resolve pre-trial.
• Two lenses: (1) Antitrust and (2) Contract. In that order only.
• Antitrust Lens: Rule of reason analysis. No legitimate business interest =
illegal restraint of trade. Contract disappears or is blue-penciled.
• See Seychelles Organics v. Rose et. al. (9th Cir. 2017).
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POTENTIAL ANTITRUST EXPOSURE
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No Poaching Agreements
No poaching agreements between competitors.
Likely violate Section 1 Sherman Act.
Horizontal restraint of trade. Potentially a per se violation.
Exposure vs. DOJ and private parties. See, e.g., In re High Tech
Employee Antitrust Litigation (N.D. Cal.).
• Other variants: Wage-fixing agreements between competitors.
See, e.g., Fleishman v. Albany Medical Center, 728 F. Supp. 2d
130 (S.D. N.Y. 2010)
•
•
•
•
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Settlement Agreements
• Settlement agreements are not magically immune from
antitrust scrutiny.
• Corporate-side L&E lawyers routinely include various market
allocation restrictions in settlement agreements. This is illegal
and creates massive exposure.
• See, e.g., FTC / 1-800-Contacts Matter.
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Monopolists & Non-Competes: Defining
Monopoly Power
• Monopoly Power
– < 50 % inadequate
– > 50 % = potential DOJ scrutiny
– > 75% = exposure vs. private litigants

• Market Definition
– Well known monopolists: Google, Waste Management.
– Specific product markets. Eg. Medical devices (Ex: Maquet Cardiovascular
litigation (N.D. Cal. 2017).
– Must be cognizant of market share in national, regional and product markets.
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Monopolist Non-Compete Exposure
• Conduct by monopolists always = higher scrutiny.
• Monopolist use of non-competes = exclusionary conduct &
potential antitrust. Examples:
– BRFHH Sherveport, LLC v. Willis Knighton Medical Center, 176 F. Supp. 3d
606 (W.D. La. 2016) (plaintiff stated antitrust claim against defendant
healthcare provider based, in part, on use of non-compete agreements to
control employee physicians and referral sources).
– ABS Global v. Inguran (W.D. Wisc. 2016) (monopolist supplier’s use of noncompete provision in contract with customer = exclusionary conduct &
triggered antitrust scrutiny).
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Other Considerations Re Monopolists
• Horizontal non-competes = greater scrutiny & possible per se antitrust
violations.
• Vertical non-competes = exclusionary conduct & possible antitrust
under rule of reason analysis.
• Plaintiffs who lack antitrust standing/injury may have other claims (e.g.
state statutes re unfair & deceptive trade practices).
• Note: State unfair trade practice statutes lack the same onerous
standing burdens as antitrust.
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Strategic Guidance
• Know your market share in all markets and product lines.
• Monopolists & near monopolists should avoid non-competes
where reasonably possible.
• Utilize non-disclosure provisions and targeted non-solicitation.
• Be mindful of exposure at multiple market levels:
– Vertical / employees.
– Horizontal / competitors / no-poaching
– Hybrid / customers / suppliers
© 2017 Pollard PLLC | All Rights Reserved. | Pollardllc.com
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Strategic Guidance (Continued)
• Know your market share in all markets and product lines.
• Red flag settlement agreements with competitors in non-compete,
trade secret and tortious interference cases.
• Consider acquiring assets or other arrangements rather than
horizontal non-compete restrictions.
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DOJ / FTC Guidance Regarding
Non-Solicitation and
No-Poaching Agreements
November 4, 2020
Presented by David J. Clark – Member of the Firm
Epstein Becker & Green, P.C.
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Antitrust Guidance for Human
Resource Professionals
What is it?

 Aggressive statement of policy.
 To prevent unlawful agreements concerning employee
recruitment or retention.
 A promise to investigate and punish both employers
and individual employees involved in hiring and
compensation decisions.
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Antitrust Guidance for Human
Resource Professionals
Focus:
“An agreement among competing employers to limit or
fix the terms of employment for potential hires may
violate the antitrust laws if the agreement constrains
individual firm decision-making with regard to wages,
salaries or benefits; terms of employment; or even job
opportunities.”
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Antitrust Guidance for Human
Resource Professionals
Application:

 Applies to firms that are competitors in the
employment marketplace.
 Firms need not make directly competing products or
provide directly competing services.
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Antitrust Guidance for Human
Resource Professionals
Goals:

 Help actual and potential employees achieve higher
wages, better benefits, and other positive terms of
employment.
 Increase competition among employers.
 Benefit consumers by promoting a more competitive
workforce, which may create more or better goods
and services.
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Antitrust Guidance for Human
Resource Professionals
Prohibited Conduct:

 Wage-Fixing Agreements – inter-company agreements
regarding employee salary or other terms of
compensation, either at a specific level or within a
range.
 No-Poaching Agreements - inter-company agreements
to refuse to solicit or hire the other company’s
employees.
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Antitrust Guidance for Human
Resource Professionals
Example of Wage-fixing:
Arizona Hospital and Healthcare Association

 DOJ Civil Enforcement Action.
 Trade association had set a uniform bill rate schedule
that most of the hospitals in Arizona would pay for
temporary and per diem nurses.
 Resulted in a consent judgment.
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Antitrust Guidance for Human
Resource Professionals
Example of No-Poaching:
DOJ Civil Enforcement Actions v. Tech Companies
 Adobe, Apple, Google, Intel, Intuit and Pixar
 Lucasfilm and Pixar
 eBay and Intuit
Companies had agreed not to cold-call each other’s
employees, and in some instances, not to hire
employees currently working at a competitor.
Resulted in consent judgments.
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Antitrust Guidance for Human
Resource Professionals
Per se Illegality:

 Naked wage-fixing or no-poaching agreements among
employers are per se illegal under the antitrust laws.
 Naked: Agreement is separate from or not reasonably
necessary to a larger legitimate collaboration between
the employers.
 Per se: Agreement is deemed illegal without any
inquiry into its competitive effects.
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Antitrust Guidance for Human
Resource Professionals
Chilling Language:
 Going forward, the DOJ “intends to proceed criminally
against naked wage-fixing or no-poaching
agreements.”

 “These types of agreements eliminate competition in
the same irredeemable way as agreements to fix
product prices or allocate customers, which have
traditionally been criminally investigated and
prosecuted as hardcore cartel conduct.”
 The DOJ “may, in the exercise of its prosecutorial
discretion, bring criminal, felony charges against the
culpable participants...”
© 2017 Epstein Becker & Green, P.C. | All Rights Reserved. |
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Antitrust Guidance for Human
Resource Professionals
Possible Consequences of Violations:

 Criminal prosecution by DOJ against company,
individual employees, or both.
 Civil enforcement actions by DOJ and/or FTC.
 Actions by state Attorneys General.
 Civil lawsuits by harmed employees / private parties
(which could involve treble damages and attorneys’
fees).
© 2017 Epstein Becker & Green, P.C. | All Rights Reserved. |
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Antitrust Guidance for Human
Resource Professionals
Potential Results of Legal Action:

 Corporate Fines: Fines up to $100 million or twice the
loss or gain caused by the anticompetitive conduct.
 Individual Fines: Fines of up to $1 million or twice the
loss or gain caused by the anticompetitive conduct.
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Antitrust Guidance for Human
Resource Professionals
Potential Results of Legal Action:

 Appointment of corporate monitor (high cost to
company).
 Possible guilty plea or indictment.
 Harm to Reputation.
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Antitrust Guidance for Human
Resource Professionals
Prison Sentences:
 DOJ does indeed pursue prison sentences for pricefixing.

 Average sentences can last 24 months or more.
 Would DOJ really seek a prison sentence against HR
professional for wage-fixing or agreeing not to poach?
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Antitrust Guidance for Human
Resource Professionals
Sharing Sensitive Information:
 Another course of conduct to avoid.
 Exchanging competitively sensitive information
regarding terms and conditions of employment.
 Information exchanges themselves are “not per se
illegal and therefore not prosecuted criminally,” but
they can result in substantial criminal liability if “they
have, or are likely to have, an anticompetitive effect.”
 See, e.g., Cason-Merenda v. Detroit Med. Ctr., 862 F.
Supp. 2d 603 (E.D. Mich. 2012).
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Antitrust Guidance for Human
Resource Professionals
Example of Sharing Sensitive Information:

 The DOJ sued the Utah Society for Healthcare Human
Resources Administration (a society of HR
professionals at Utah hospitals).
 Conspiracy to exchange nonpublic prospective and
current wage information about registered nurses.
 Resulted in hospitals matching each other’s wages,
keeping the pay of RNs in Salt Lake County and
elsewhere in Utah artificially low.
 Ended in a consent judgment.
© 2017 Epstein Becker & Green, P.C. | All Rights Reserved. |

ebglaw.com

34

Antitrust Guidance for Human
Resource Professionals
“Safe Harbor” for Legal Information Exchanges:

 Managed by neutral third party (e.g., government agency, consultant, academic
institution or trade association).
 Information is relatively old (data more than three months old).
 Exchanged in a legitimate merger and acquisition proposal.
 Aggregated Information from a broad sampling, e.g.:
o At least five employers reporting for each statistic;
o No data from individual employer represents more than 25% of that statistic (on a
weighted basis);
o Any information is aggregated in a way that does not allow participants to identify a
particular employer’s information.
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Practice Implications
No-poaching agreements OK if ancillary to legitimate
pro-competitive purpose.

 M&A due diligence.
 Litigation settlements.
 Agreements with consultants or third party service
providers.
 Employment or severance agreements.
© 2017 Epstein Becker & Green, P.C. | All Rights Reserved. |
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Antitrust Red Flags for Employment Practices
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Antitrust Red Flags for Employment Practices
 A handy reference card for managers or HR
professionals.
 Restates various information exchange, wage-fixing,
and no-poaching scenarios to avoid.
 Extends even to informal meetings:
• Trade association meetings.
• Social events.
• Non-professional settings.
© 2017 Epstein Becker & Green, P.C. | All Rights Reserved. |
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White House Call to Action on Non-Competes
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Since 2016:
DOJ Prioritizing Criminal Prosecutions?
 Numerous public warnings of strong enforcement
actions.
 One civil enforcement action.
 Statements of Interest in pending civil class actions.
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U.S. v. Knorr-Bremse AG and Westinghouse Air
Brake Technologies Corp., 18-cv-00747 (D.D.C.)
 Civil suit, not criminal.
 DOJ investigation began prior to 2016 HR Guidance.
 Settlement prohibited from entering, maintaining, or
enforcing no-poach agreements with any other
companies, subject to limited exceptions. The
settlement also requires Knorr and Wabtec to
implement rigorous notification and compliance
measures to preclude their entry into these types of
anticompetitive agreements in the future.
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DOJ Statements of Interest – Per Se Rule
 In re: Railway Industry Employee No-Poach Antitrust Litig., 2:18-mc-00798
(W.D. Pa. Feb. 8, 2019)
• A follow-on class action against the rail equipment suppliers.
• DOJ: naked no-poach agreement among competing firms is a type of horizontal
market allocation that should be assessed under the per se rule.

 Seaman, et al. v. Duke University, et al., 15-cv-00462 (M.D.N.C. March 7,
2019)
• A private no-poach case alleging that Duke University and the University of North
Carolina entered into an agreement not to poach each other’s medical school
faculty.
• DOJ: apply the per se rule if there is a finding that Duke and UNC entered into a
naked no-poach agreement.
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DOJ Statements of Interest – Franchises
 Certain franchisees of Auntie Anne’s, Arby’s and Carl’s Jr.
 Harris v. CJ Star, LLC, 2:18-cv-00247 (E.D. Wash. Mar. 8, 2019);
Richmond v. Bergey Pullman Inc., 2:18-cv-00246 (E.D. Wash. Mar. 8,
2019); Stigaar v. Dough , Inc., 2:18-cv-00244 (E.D. Wash. Mar. 8, 2019)
 Franchisor and franchisees entered into agreements that prohibited the
franchisees from soliciting or hiring the employees of other franchisees or
the franchisor.
• DOJ: Restriction in a franchise agreement that forbids franchisees from poaching
each other’s employees is subject to the rule of reason in the absence of
agreement among the franchisees.
• Franchisor and franchisees are in “vertical” relationship.
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Where are the criminal prosecutions?
 October 2019: Hearing on Competition in Labor Markets before the Antitrust
Subcommittee of the U.S. House Judiciary Committee
 Is criminal prosecution of no-poach agreements truly a high priority for DOJ?
 There have been no such criminal prosecutions since the HR Guidance was
issued in 2016.
 Possible explanations:
• There may be numerous matters under investigation.
• Investigations take time.
• DOJ may be awaiting the perfect set of facts to bring a case.
• DOJ statements alone promote deterrence.
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2020 – Reminder – DOJ and FTC are Watching
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Thank you.
David J. Clark
dclark@ebglaw.com
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Drafting Agreements That
Might Withstand Antitrust
Scrutiny
(includes ten drafting tips!)
Devin Dolive
Burr & Forman LLP
Birmingham, Alabama
ddolive@burr.com
November 2020
© 2020. Burr & Forman LLP

Drafting Tip No. 1
One size does not fit all:
know your market (and your market share)!
• Certain industries are subject to more antitrust scrutiny than others.
• Companies with “market power” and/or who are in highly concentrated
markets are less likely to get a “free pass.”
• Even if it’s not strictly an antitrust issue, the market (industry) can still
matter to the courts. See, e.g., King v. Head Start Family Hair Salons, Inc.,
886 So. 2d 769 (Ala. 2004).

360 Attorneys. 19 Offices. 1 Firm. Southeastern Strong.
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Background to next tip
• The technology cases that preceded the DOJ-FTC
guidance for HR professionals involved alleged
“handshake agreements.” See, e.g., United States
v. eBay, Inc., 968 F. Supp. 2d 1030 (N.D. Cal. 2013).
• What might this tell us?
› Maybe the decisionmakers never consulted counsel?
› Maybe the decisionmakers were relying on
“extrajudicial” means for enforcement?
› Maybe, just maybe the decisionmakers had an inkling
that what they were doing was not entirely licit ….

360 Attorneys. 19 Offices. 1 Firm. Southeastern Strong.
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Drafting Tip No. 2
Do not recommend a “handshake agreement”!
• If the subject-matter is important enough for an
agreement, put it in writing!
• The absence of written agreement is not a “Get Out of
Jail Free” card in an antitrust action. Section 1 of the
Sherman Act bars every contract, combination, or
conspiracy in restraint of trade – it doesn’t require a
writing.

360 Attorneys. 19 Offices. 1 Firm. Southeastern Strong.
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Drafting Tip No. 2 (part 2)
Do not recommend a “handshake agreement”!

• While a “handshake agreement” will not guarantee
freedom from antitrust scrutiny, the difficulty in proving
the terms of your “handshake agreement” will make
your agreement more difficult to enforce in court if it is,
in fact, a legitimate agreement.

360 Attorneys. 19 Offices. 1 Firm. Southeastern Strong.
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Drafting Tip No. 3
Think about the “Protectable Interest” before you start
drafting any type of written agreement.
Old Movies

Today

Secret documents were kept in
locked file cabinets. You kept
logs as to all who entered the file
rooms.

Your information is in the “cloud”
and your contractors and
employees are routinely
accessing your sensitive
information from home offices
and the local Starbucks.

If a file went missing, you’d see
an open door to the file room and
an empty space in the open file
cabinet.

All it takes is a photo (can be
taken with a phone!), an e-mail,
or a “flash drive,” and your
secrets are out the door.

360 Attorneys. 19 Offices. 1 Firm. Southeastern Strong.
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Drafting Tip No. 3 (part 2)
Think about the “Protectable Interest” before you
start drafting any type of written agreement.
• Are we talking about true “trade secrets”?
(Check DTSA and state statutes.)
• What about pricing information?
• Cost data?
• Processes?
• Business models?
• Customer lists?
• Employee personnel data?
360 Attorneys. 19 Offices. 1 Firm. Southeastern Strong.
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History Lesson
What “personnel data” might you consider
confidential?
There is a federal agency known as the National
Labor Relations Board. The NLRB doesn’t like it when
employers attempt to prohibit their “employees”
from discussing wages and other forms of
compensation. (Note: “employees” is defined in
the statute. It’s not necessarily what you may think.)
After all, if wage rates can be kept confidential,
collective bargaining won’t function as was
intended by lawmakers in the 1930s.

360 Attorneys. 19 Offices. 1 Firm. Southeastern Strong.
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Drafting Tip No. 3 (part 3)
Think about the “Protectable Interest” before you
start drafting any type of written agreement.
If you are seeking to protect “secrets,” from whom do
your secrets need protection?
• Competitors?
• Customers?
• Vendors/suppliers?
• Independent contractors?
• Your own employees?

360 Attorneys. 19 Offices. 1 Firm. Southeastern Strong.
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Drafting Tip No. 3 (part 4)
Think about the “Protectable Interest” before you
start drafting any type of written agreement.
Think especially carefully about customer lists:
› Is this information that could traditionally have been
found in the Yellow Pages?
› How quickly could you find this information today on
Google or LinkedIn?
› What is added to public information? (Example: the
salesperson’s “Rolodex” listing spouses’ names,
children’s names, birthdays, etc.)

360 Attorneys. 19 Offices. 1 Firm. Southeastern Strong.
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Drafting Tip No. 4
Ask yourself: do I want a court to enforce this
agreement?
• I’m not naming names, but there may sometimes be a
temptation to try to “chill” legitimate conduct – e.g., to
make employees think twice before leaving to go work
for someone who will pay them more.
• WORD OF CAUTION: illegal antitrust conspiracies, by
definition, involve agreements that will not be
enforced in (U.S.) courts

360 Attorneys. 19 Offices. 1 Firm. Southeastern Strong.
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Drafting Tip No. 4 (part 2)
Ask yourself: do I want a court to enforce this
agreement?
• Broad (and potentially non-enforceable) clauses can
be tempting in jurisdictions that are willing to “blue
pencil” clauses in a non-compete.
• A defense of “blue penciling”: the law keeps
changing, but employment-related agreements are
not frequently updated for long-term employees.

360 Attorneys. 19 Offices. 1 Firm. Southeastern Strong.
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Drafting Tip No. 5
The degree of antitrust scrutiny received may
depend on who the parties to the agreement
are.
If your agreement is between a business and its
• Competitors, this is a horizontal agreement, so be prepared to
explain why you need an agreement & do a full-blown antitrust
analysis;

• Customers, this is likely a vertical agreement, so the antitrust analysis
might not be quite as intense;

• Vendors/suppliers, the antitrust analysis will be similar to that for
agreements with customers; or

• Individual employees, this wasn’t traditionally a source of antitrust
scrutiny, but it could beg all sorts of questions under state law.

360 Attorneys. 19 Offices. 1 Firm. Southeastern Strong.
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Drafting Tip No. 6
Consider the types of agreements you need.
• Confidentiality/non-disclosure agreements;
• Non-solicitation agreements

(prohibits solicitation of customers);
• Non-recruitment (“no poaching”) agreements

(prohibits recruitment of employees);
and/or
• Non-compete agreements?

360 Attorneys. 19 Offices. 1 Firm. Southeastern Strong.
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BONUS
For confidentiality/non-disclosure agreements,
do you have DTSA’s “notice” language?
Check out 18 U.S.C. §1833, which provides, in part:

An individual shall not be held criminally or civilly liable under any Federal or State trade
secret law for
the disclosure of a trade secret that—
(A) is made—
(i) in confidence to a Federal, State, or local government official, either
directly or indirectly, or to an attorney; and
law; or

(ii) solely for the purpose of reporting or investigating a suspected violation of

(B) is made in a complaint or other document filed in a lawsuit or other proceeding, if
such filing is made under seal.

360 Attorneys. 19 Offices. 1 Firm. Southeastern Strong.
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Drafting Tip No. 7
Ask yourself: is a confidentiality/non-disclosure
agreement sufficient by itself?
› Less may be more. Except where competitors are sharing
confidential information that they shouldn’t be sharing (e.g., cost
information that you’re sharing in order to engage in illegal price
fixing), a straight confidentiality agreement is less likely to attract
antitrust scrutiny.

Reasons to add more than a confidentiality clause:
› How will you know if the agreement has been breached?
› How will you “police” the agreement?
› Can you afford to wait until the cat is already out of the
bag (and climbing your new curtains)?

360 Attorneys. 19 Offices. 1 Firm. Southeastern Strong.
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Drafting Tip No. 8
Do a choice-of-law analysis, especially when
drafting agreements for employees.
› The laws of states vary on how much they will enforce non-compete
and non-solicitation agreements. (Example: Alabama will not enforce
an employment-related non-compete agreement that is inked before
employment begins. Try explaining this to a nationwide employer who
includes a non-compete agreement in its stack of pre-employment
paperwork!)

› Ergo, entering into “handshake” no-poaching agreements with your
competitors might seem easier than negotiating non-competes with
employees nationwide and researching the law in every state where
employees were located. Well, it might have seemed easier before
the antitrust authorities came knocking.
360 Attorneys. 19 Offices. 1 Firm. Southeastern Strong.
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Questions for non-compete and non-solicitiation
agreements with employees:
• Do you have a “protectable interest”?
• Reasonable scope?
› Duration?
› Geography?

• “Consideration”?

360 Attorneys. 19 Offices. 1 Firm. Southeastern Strong.
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Drafting Tip No. 9
Think outside the box. There may be another
way to accomplish a legitimate objective.
› For example, fixed-term employment agreements
are common in the entertainment and sports
industries. These agreements have a higher cost
for employers, but they also come with
consequences for the employee!
› The DOJ-FTC guidance for HR professionals
does not expressly address multiemployer
collective bargaining agreements ….

360 Attorneys. 19 Offices. 1 Firm. Southeastern Strong.
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Drafting Tip No. 10
There may be times when you need a “no
poaching” agreement.
• Hiring a new sales manager to build a sales team from the ground up? What’s to stop
her from building the “dream team” on your dime and then “shopping” the finished
product to your competitor?
• A staffing company’s business-model might not work if the staffing company’s
customer could directly hire the staffing company’s employees.
›

Should this be an absolute restriction?

›

What about a time-limit or “buy out”?

• Tougher case: what’s the legitimate business purpose if a franchise agreement
prohibits the franchisee from hiring the franchisor’s hourly employees (such as the
hourly employees at company-owned stores)?
• An Alabama statute, for example, limits “no poaching” agreements to those “uniquely
essential to management, organization, or service of the business.” See Ala. Code §81-190(b)(1).

360 Attorneys. 19 Offices. 1 Firm. Southeastern Strong.
© 2020. Burr & Forman LLP

66

Questions?

Devin Dolive
205-458-5332
ddolive@burr.com

© 2020. Burr & Forman LLP

360 Attorneys.
19 Offices.
1 Firm..
Southeastern Strong..

68
© 2020. Burr & Forman LLP

Get Connected
linkedin.com/company/burrforman
@burrforman
www.burr.com

© 2020. Burr & Forman LLP

Thank you
for your
participation.

