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Is There a New Three Strikes Rule for Some
California Banks?
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Community bankers did not design or market subprime mortgages nor did they
devise or promote credit default swaps. Community bankers did make many loans to
longtime customers whose businesses, employees and communities have been hurt
by a historic economic downturn that few foresaw, resulting, in many cases, in
dramatic losses in loan portfolio values. The ensuing examination and enforcement
spiral seems to leave many community banks with few growth options and all too
often a demoralizing message from their regulators: Raise capital or face failure.
Through it all, community banks are being pressured by government officials to restart the
economy through small business lending.
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At Manatt, we fear a new type of “Three Strikes Rule” has emerged for many California banks
that in the scheme of things should be given more time to “right the ship and resume course.”
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 Strike One is the harsh examination so many have endured resulting in a public enforcement

action requiring changes throughout the bank, often including senior management, and
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 Strike Two is a regulatory rejection of capital plans as insufficient or rejection of private

equity joint venture proposals designed to quickly infuse meaningful capital, all with an
apparent “Just Say No” attitude emanating from Washington.
 Strike Three will be the upcoming round of follow up examinations and audits with even

more blunt public enforcement directives: Immediately meet unattainable capital ratios,
pursue a sale or merger and consent to outsiders doing due diligence in anticipation that the
bank will be closed and its assets and deposit franchise sold by the FDIC in a receivership.
We also are now seeing the post-failure phase begin with litigation by the FDIC and creditors
seeking to hold former bank executive officers and directors liable for gross negligence or
reckless misconduct alleged to have led to unsafe and unsound conditions. Look for civil
money penalties and debarment orders that will damage reputations and hinder future
opportunities in banking.
Banks have scrambled to make the proper disclosures of their problems and their plans and

emphasize the positive. In many cases institutions took TARP funds which they intended to use
to make prudent loans when receiving TARP funds was considered a sign of stability and
regulator support. Since then additional deterioration in loans and increased loan loss reserves
have vaporized earnings and eroded bank capital. For many, paying any dividends, including
paying the Treasury dividends on its TARP investment, and payments on trust preferred
securities, have been put on hold by the regulators in enforcement actions until new capital is
raised and earnings resume.
It is in this climate that Boards and management have also been directed to reconstruct and
improve much that examiners often previously said was working and not broken before the
economic downturn: Strategic Plans, Risk Management, Credit Underwriting, Loan Loss Policy,
Liquidity Policy, Collection Practices and the adequacy of management and the Board itself.
The result has the ring of a self-fulfilling prophecy to it:
 Investment bankers take on capital raise engagements with optimism only to return

pessimistic on raising capital on anything other than pricey and severely dilutive terms.
 Potential private equity investors, often embarked on a steep learning curve with respect to

bank regulation and the prospective regulation of them as well, further distract management
and staff attention from tending to the business of banking. Time (and money) spent with
consultants and regulatory counsel often increases exponentially as does the need to
respond to anxious deposit customers, press inquiries and inaccuracies, analysts’ questions
and the rating agencies.
 The Board and management, in effect, are told to raise new capital and remake the bank in

a matter of months and, at the same time, to profitably manage the bank and make new
loans.
With so many banks now formally in a “troubled condition” with orders to raise capital and take
extensive corrective action, is it fair to wonder if there is another agenda? The Chair of the
FDIC has spoken openly about a “culling process” that will reduce the number of banks in the
United States. If that is now a policy objective of the regulators, the banking industry and bank
customers deserve to know.
At Manatt, we have too often seen detailed proposals rejected as inadequate, requests for short
extensions summarily denied and reasonable actions scolded as unsafe and unsound and
subject to civil money penalties. It may be hyperbolic to suggest that some banks’ futures
have already been determined and scheduled by unidentified FDIC planners. Still, there are
banks that would appear to have a reasonable chance to recover with franchises worth saving,
thereby lessening the losses for the Deposit Insurance Fund. Why the rush to receivership?
Why the denigrating and punitive attitude after the bank is in the penalty box? Why the
regulatory disinterest in new and available sources of capital?
The voices of those in the industry have not been heard on these and similar issues. Perhaps
the time for speaking out is at hand.
back to top

For additional information on this issue, contact:
Harold P. Reichwald Mr. Reichwald is a highly experienced banking and finance
attorney whose career encompasses domestic and international matters for banks and
specialty finance institutions. His experience comprises a broad range of matters
including: governance matters, sophisticated financial transactions such as asset securitization,
LBOs, project finance, corporate lending and restructuring; representation of a variety of
domestic and foreign financial institutions before the FDIC, Comptroller of the Currency, the
Federal Reserve Board and other bank regulatory agencies in connection with new product
development, chartering new banks and branches, issues arising out of the bank examination
process and enforcement actions demanded by regulatory authorities.
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examination, and general banking corporate matters and regulatory and legislative
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FEDERAL DEPOSIT INSURANCE CORPORATION
WASHINGTON, D.C.
WASHINGTON DEPARTMENT OF FINANCIAL INSTITUTIONS
OLYMPIA, WASHINGTON

In the Matter of
AMERICANWEST BANK
SPOKANE, WASHINGTON
(INSURED STATE NONMEMBER BANK)

)
)
)
)
)
)
)
)
)
)

ORDER TO
CEASE AND DESIST
Docket FDIC-09-144 b

AmericanWest Bank, Spokane, Washington ("Bank"), having been advised of its right to
a NOTICE OF CHARGES AND OF HEARING detailing the unsafe or unsound banking
practices alleged to have been committed by the Bank and of its right to a hearing on the alleged
charges under section 8(b)(1) of the Federal Deposit Insurance Act ("Act"), 12 U.S.C.
§ 1818(b)(1), and Revised Code of Washington § 30.04.450, and having waived those rights,
entered into a STIPULATION AND CONSENT TO THE ISSUANCE OF AN ORDER TO
CEASE AND DESIST ("CONSENT AGREEMENT") with counsel for the Federal Deposit
Insurance Corporation ("FDIC"), and with the Director (“Director”) of the Washington
Department of Financial Institutions (“WDFI”), dated May 8, 2009, whereby solely for the
purpose of this proceeding and without admitting or denying the alleged charges of unsafe or
unsound banking practices and violations of law and/or regulations, the Bank consented to the
issuance of an ORDER TO CEASE AND DESIST ("ORDER") by the FDIC and the WDFI.
The FDIC and the WDFI considered the matter and determined that they had reason to
believe that the Bank had engaged in unsafe or unsound banking practices. The FDIC and the
WDFI, therefore, accepted the CONSENT AGREEMENT and issued the following:
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ORDER TO CEASE AND DESIST
IT IS HEREBY ORDERED, that the Bank, its institution-affiliated parties, as that term is
defined in section 3(u) of the Act, 12 U.S.C. § 1813(u), and its successors and assigns, cease and
desist from the following unsafe and unsound banking practices, as more fully set forth in the
Joint FDIC and WDFI Report of Examination (“Joint ROE”) dated December 1, 2008:
(a)

operating with inadequate capital in relation to the kind and quality of assets held

by the Bank;
(b)

operating with a large volume of poor quality loans;

(c)

engaging in unsatisfactory lending and collection practices;

(d)

operating in such a manner as to produce operating losses;

(e)

operating in such a manner as to produce low earnings;

(f)

operating with inadequate provisions for liquidity;

(g)

operating with management whose policies and practices are detrimental to the

Bank or jeopardize the safety of its deposits;
(h)

operating in violation of Part 323 of the FDIC’s Rules and Regulations, 12 C.F.R.

Part 323;
(i)

operating in contravention of the Interagency Guidelines for Real Estate Lending

Policies, Appendix A of Part 365 of the FDIC’s Rules and Regulations , 12 C.F.R. Part 365; and
(j)

operating in violation of Part 337.6 of the FDIC’s Rules and Regulations, 12

C.F.R. Part 337.6.
IT IS FURTHER ORDERED, that the Bank, its institution-affiliated parties, and its
successors and assigns, take affirmative action as follows:
1.

The Bank shall have and retain qualified management.
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(a)

Each member of management shall have qualifications and experience

commensurate with his or her duties and responsibilities at the Bank. Management shall include
a chief executive officer with proven ability in managing a bank of comparable size, and
experience in upgrading a low quality loan portfolio, improving earnings, and other matters
needing particular attention; and a chief financial officer with proven ability in all aspects of
financial management. Management shall also include a senior lending officer with significant
appropriate lending, collection, and loan supervision experience and experience in upgrading a
low quality loan portfolio. Each member of management shall be provided appropriate written
authority from the Bank's Board to implement the provisions of this ORDER.
(b)

The qualifications of management shall be assessed on its ability to:
(i)

comply with the requirements of this ORDER;

(ii)

operate the Bank in a safe and sound manner;

(iii)

comply with applicable laws and regulations; and

(iv)

restore all aspects of the Bank to a safe and sound condition,

including asset quality, capital adequacy, earnings, management effectiveness, liquidity, and
sensitivity to market risk.
(c)

During the life of this ORDER, the Bank shall notify the Regional

Director of the FDIC’s San Francisco Regional Office (“Regional Director”) and the Director in
writing when it proposes to add any individual to the Bank's Board or employ any individual as a
senior executive officer. The notification must be received at least 30 days before such addition
or employment is intended to become effective and should include a description of the
background and experience of the individual or individuals to be added or employed.
(d)

Within 60 days after the effective date of this ORDER, the Bank’s Board

shall obtain an independent study of the Bank's lending and credit functions to determine
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whether additional personnel are needed for the safe and profitable operation of these functions.
Such a study shall include, at a minimum, a review of the duties, responsibilities, qualifications,
and remuneration of the Bank’s lending officers. The Bank shall formulate a plan to implement
the recommendations of the study. The plan shall be acceptable to the Regional Director and the
Director as determined at subsequent examinations.
2.

The Bank’s Board shall continue its participation in the affairs of the Bank, and

increase such participation as appropriate, assuming full responsibility for the approval of sound
policies and objectives and for the supervision of all of the Bank's activities, consistent with the
role and expertise commonly expected for directors of banks of comparable size. This
participation shall include meetings to be held no less frequently than monthly at which, at a
minimum, the following areas shall be reviewed and approved: reports of income and expenses;
new, overdue, renewal, insider, charged-off, and recovered loans; investment activity; operating
policies; and individual committee actions. The Bank’s Board minutes shall document these
reviews and approvals, including the names of any dissenting directors.
3.

(a)

Within 120 days from the effective date of this ORDER, the Bank shall

increase and thereafter maintain Tier 1 capital in such an amount as to equal or exceed ten
percent of the Bank’s total assets (“Leverage Capital Ratio”).
(b)

Within 60 days from the effective date of this ORDER, the Bank shall

develop and adopt a plan to meet and thereafter maintain the minimum risk-based capital
requirements as described in the FDIC’s Statement of Policy on Risk-Based Capital contained in
Appendix A to Part 325 of the FDIC’s Rules and Regulations, 12 C.F.R. Part 325, Appendix A.
The Plan shall be in a form and manner acceptable to the Regional Director and the Director as
determined at subsequent examinations.
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(c)

The level of Tier 1 capital to be maintained during the life of this ORDER

pursuant to Subparagraph 3(a) shall be in addition to a fully funded allowance for loan and lease
losses, the adequacy of which shall be satisfactory to the Regional Director and the Director as
determined at subsequent examinations and/or visitations.
(d)

Any increase in Tier 1 capital necessary to meet the requirements of

Paragraph 3 of this ORDER may be accomplished by the following:
(i)

the sale of common stock; or

(ii)

the sale of noncumulative perpetual preferred stock; or

(iii)

the direct contribution of cash by the Bank’s Board and/or parent

(iv)

any other means acceptable to the Regional Director and the

(v)

any combination of the above means.

holding company; or

Director; or

Any increase in Tier 1 capital necessary to meet the requirements of Paragraph 3 of this ORDER
may not be accomplished through a deduction from the Bank's allowance for loan and lease
losses.
(e)

If all or part of the increase in Tier 1 capital required by Paragraph 3 of

this ORDER is accomplished by the sale of new securities issued by the Bank, the Bank’s Board
shall forthwith take all necessary steps to adopt and implement a plan for the sale of such
additional securities, including the voting of any shares owned or proxies held or controlled by
them in favor of the plan. Should the implementation of the plan involve a public distribution of
the Bank's securities (including a distribution limited only to the Bank's existing shareholders),
the Bank shall prepare offering materials fully describing the securities being offered, including
an accurate description of the financial condition of the Bank and the circumstances giving rise
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to the offering, and any other material disclosures necessary to comply with the Federal
securities laws. Prior to the implementation of the plan and, in any event, not less than 15 days
prior to the dissemination of such materials, the plan and any materials used in the sale of the
Bank’s securities shall be submitted to the FDIC, Registration and Disclosure Unit, Washington,
D.C. 20429, for review. Any changes requested to be made in the plan or materials by the FDIC
shall be made prior to their dissemination. If the increase in Tier 1 capital is provided by the sale
of noncumulative perpetual preferred stock of the Bank, then all terms and conditions of the
issue, including but not limited to those terms and conditions relative to interest rate and
convertibility factor, shall be presented to the Regional Director and the Director for prior
approval.
(f)

In complying with the provisions of Paragraph 3 of this ORDER, the Bank

shall provide to any subscriber and/or purchaser of the Bank's securities, a written notice of any
planned or existing development or other changes which are materially different from the
information reflected in any offering materials used in connection with the sale of Bank
securities. The written notice required by this paragraph shall be furnished within 10 days from
the date such material development or change was planned or occurred, whichever is earlier, and
shall be furnished to every subscriber and/or purchaser of the Bank's securities who received or
was tendered the information contained in the Bank's original offering materials.
(g)

For the purposes of this ORDER, the terms "Tier 1 capital" and "total

assets" shall have, the meanings ascribed to them in Part 325 of the FDIC’s Rules and
Regulations, 12 C.F.R. §§ 325.2(v) and 325.2(x).
4. The Bank shall not pay cash dividends without the prior written consent of the
Regional Director and the Director.
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5.

(a)

The Bank’s Board shall maintain (including the adoption of any

appropriate revisions) and implement a comprehensive policy for determining the adequacy of
the allowance for loan and lease losses. For the purpose of this determination, the adequacy of
the reserve shall be determined after the charge-off of all loans or other items classified "Loss."
The policy shall provide for a review of the allowance at least once each calendar quarter. Said
review should be completed in order that the findings of the Bank’s Board with respect to the
loan and lease loss allowance may be properly reported in the quarterly Reports of Condition and
Income. The review should focus on the results of the Bank's internal loan review, loan loss
experience, trends of delinquent and non-accrual loans, an estimate of potential loss exposure of
significant credits, concentrations of credit, and present and prospective economic conditions. A
deficiency in the allowance shall be remedied in the calendar quarter it is discovered, prior to
submitting the Report of Condition, by a charge to current operating earnings. The minutes of
the Bank’s Board meeting at which such review is undertaken shall indicate the results of the
review. Upon completion of the review, the Bank shall increase and maintain its allowance for
loan and lease losses consistent with the allowance for loan and lease loss policy established.
Such policy and its implementation shall be satisfactory to the Regional Director and the
Director as determined at subsequent examinations and/or visitations.
6.

(a)

Within 30 days from the effective date of this ORDER, the Bank shall

eliminate from its books, by charge-off or collection, all assets classified "Loss" and one-half of
the assets classified "Doubtful" in the Joint ROE dated December 1, 2008 that have not been
previously collected or charged off. Elimination of these assets through proceeds of other loans
to the same borrower made by the Bank is not considered collection for the purpose of this
paragraph.
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(b)

Within 120 days from the effective date of this ORDER, the Bank shall

have reduced the assets classified “Doubtful” and "Substandard" in the Joint ROE dated
December 1, 2008, that have not previously been charged off to not more than seventy five
percent of capital.
(c)

The requirements of Subparagraphs 6(a) and 6(b) of this ORDER are not

to be construed as standards for future operations and, in addition to the foregoing, the Bank
shall eventually reduce the total of all adversely classified assets. Reduction of these assets
through proceeds of other loans to the same borrower made by the Bank is not considered
collection for the purpose of this paragraph. As used in Subparagraphs 6(b), the word "reduce"
means:
(i)

to collect;

(ii)

to charge-off; or

(iii)

to sufficiently improve the quality of assets adversely classified

to warrant removing any adverse classification, as determined by the FDIC.
(d)

Within 60 days from the effective date of this ORDER, the Bank shall

develop written asset disposition plans for each classified asset greater than $1,000,000.00. The
plans shall be reviewed and approved by the Bank’s Board and acceptable to the Regional
Director and the Director as determined at subsequent examinations.
(e)

Within 60 days from the effective date of this ORDER, the Bank shall

adopt and implement a written plan for the reduction and collection of delinquent loans. The
plan shall be acceptable to the Regional Director and the Director as determined at subsequent
examinations.
7.

(a)

Beginning with the effective date of this ORDER, the Bank shall not

extend, directly or indirectly, any additional credit to, or for the benefit of, any borrower who has
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a loan or other extension of credit from the Bank that has been charged off or classified, in whole
or in part, "Loss" and is uncollected. Subparagraph 7(a) of this ORDER shall not prohibit the
Bank from renewing or extending the maturity of any credit in accordance with the Financial
Accounting Standards Board Statement Number 15 ("FASB 15").
(b)

Beginning with the effective date of this ORDER, the Bank shall not

extend, directly or indirectly, any additional credit to, or for the benefit of, any borrower who has
a loan or other extension of credit from the Bank that has been classified, in whole or part,
"Doubtful" without the prior approval of a majority of the Bank’s Board or the loan committee of
the Bank.
(c)

Beginning with the effective date of this ORDER, the Bank shall not

extend, directly or indirectly, any additional credit to, or for the benefit of, any borrower who has
a loan or other extension of credit from the Bank in excess of $500,000 that has been classified,
in whole or part, "Substandard" without the prior approval of a majority of the Bank’s Board or
the loan committee of the Bank.
(d)

The loan committee or Bank’s Board shall not approve any extension of

credit, or additional credit to a borrower in Paragraphs (b) and (c) above without first collecting
in cash all past due interest.
8.

Within 60 days from the effective date of this ORDER, the Bank shall improve its

administration functions. Actions to be taken shall include, but not limited to the following:
(a)

Develop and implement policies and procedures for interim loan

monitoring to track and document construction project status, guarantor liquidity, and the
capacity of guarantors or principals to carry given interest reserve depletion. Monitoring shall
include current operating statements and rent rolls for income properties and evidence of loan
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covenant compliance assessments. Current information should be incorporated in the portfolio
stress testing.
(b)

Revise and implement loan policy and procedures to:
(i)

establish loan monitoring standards by major loan type and

specify frequency, format, and data to be captured, measured, and reported;
(ii)

incorporate standards for recognition of income from interest

reserves for projects not achieving economic expectations, and minimum standards for
reprogramming interest reserves;
(iii)

specify borrower liquidity verification standards and frequency;

(iv)

delineate minimum loan covenant items by loan type;

(v)

delineate special assets department responsibilities and transfer

(vi)

determine the carrying capacity in number of months for

criteria and practices;

builders/land developers and completed unsold status (aging);
(vii)

establish an income property monitoring and reporting

mechanism to display portfolio quality and trends;
(viii)

establish a loan covenant tracking mechanism to verify

compliance checks are performed and identify and report exceptions; and
(ix)

improve portfolio management reports by capturing key

measurable criteria by major types to reflect portfolio risk.
9.

(a)

Within 30 days from the effective date of this ORDER, the Bank shall

develop a written plan, approved by its Board and in form and manner acceptable to the Regional
Director and the Director, for systematically reducing the amount of loans or other extensions of
credit advanced, directly or indirectly, to or for the benefit of, any borrowers in the “Land
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Development and Construction Loan” Concentrations (“LDC Loans”), in compliance with the
Bank’s concentration policies and as more fully set forth in the Joint ROE dated December 1,
2008. Such plan shall address compliance with Appendix A of Part 365 of the FDIC’s Rules and
Regulations, 12 C.F.R. Part 365, Appendix A, and the provisions of the financial institution letter
entitled “Commercial Real Estate Lending; Joint Guidance” FIL-104-2006. The Bank shall
submit such plan to the Regional Director and the Director promptly upon its adoption.
Implementation of the plan shall be acceptable to the Regional Director and the Director as
determined at subsequent examinations and/or visitations.
(b)

The Bank shall not make any new LDC Loans unless: (i) the loan is in

compliance with the written plan required by Section 9(a) above, (ii) the loan receives the prior
approval of the Bank’s Board, accompanied by a detailed written statement adopted by the Board
giving the reasons why such loan or extension of credit is in the best interests of the Bank, with
such approval and statement incorporated in the recorded minutes; and (iii) the loan is otherwise
in conformance with all laws and regulations.
10.

Within 90 days of the effective date of this ORDER, the Bank shall develop and

submit to the Regional Director and the Director a written three-year strategic plan. Such plan
shall include specific goals for the dollar volume of total loans, total investment securities, and
total deposits as of December 31, 2009, December 31, 2010, and December 31, 2011. For each
time frame, the plan will also specify the anticipated average maturity and average yield on loans
and securities; the average maturity and average cost of deposits; the level of earning assets as a
percentage of total assets; and the ratio of net interest income to average earning assets. The plan
shall be in a form and manner acceptable to the Regional Director and the Director as determined
at subsequent examinations and/or visitations.
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11.

Within 90 days from the effective date of this ORDER, the Bank shall formulate

and implement a written profit plan. This plan shall be forwarded to the Regional Director and
the Director for review and comment and shall address, at a minimum, the following:
(a)

goals and strategies for improving and sustaining the earnings of the Bank,

including:
(i)

an identification of the major areas in, and means by which, the

Bank’s Board will seek to improve the Bank's operating performance;
(ii)

realistic and comprehensive budgets for all categories of income

(iii)

a budget review process to monitor the income and expenses of

and expense;

the Bank to compare actual figures with budgetary projections; and
(iv)

a description of the operating assumptions that form the basis for,

and adequately support, major projected income and expense components;
(b)

coordination of the Bank's loan, investment, and operating policies, and

budget and profit planning, with the funds management policy.
12.

Within 60 days from the effective date of this ORDER, the Bank shall eliminate

and/or correct all violations of law, as more fully set forth in the Joint ROE dated December 1,
2008. In addition, the Bank shall take all necessary steps to ensure future compliance with all
applicable laws and regulations.
13.

Within 30 days from the effective date of this ORDER, the Bank’s Board shall

adopt policies and the Bank will develop and implement plans for maintaining an adequate level
of liquid assets and borrowing capacity. Policies and plans shall provide for ongoing monitoring
of liquidity and be in form and manner acceptable to the Regional Director and the Director as
determined at subsequent examinations and/or visitations.
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14.

(a)

Within 60 days of the effective date of this ORDER, the Bank shall submit

to the Regional Director and the Director for their review and approval a written plan for
eliminating its reliance on brokered deposits. The plan should contain details as to the current
composition of brokered deposits by maturity and explain the means by which such deposits will
be paid or rolled over. The Bank shall provide quarterly written progress reports to the Regional
Director and the Director detailing the level, source, and use of brokered deposits with specific
reference to progress under the Bank’s plan. For purposes of this ORDER, brokered deposits are
as defined in section 337.6(a)(2) of the FDIC’s Rules and Regulations to include any deposits
funded by third-party agents or nominees for depositors, including deposits managed by a trustee
or custodian when each individual beneficial interest is entitled to or asserts a right to federal
deposit insurance.
(b)

Within 30 days of the effective date of this ORDER, the Bank shall certify

in writing to the Regional Director and the Director that the pricing of all the Bank’s deposit
products is in compliance with the interest rate limitations in section 337.6 of the FDIC’s Rules
and Regulations. The certification must include data and analysis to support Bank’s conclusion.
Thereafter, the Bank shall make the certification, data and analysis available for the review of the
Regional Director and the Director as requested at subsequent examinations and/or visitations.
15.

Within 30 days of the end of the first quarter, following the effective date of this

ORDER, and within 30 days of the end of each quarter thereafter, the Bank shall furnish written
progress reports to the Regional Director and the Director detailing the form and manner of any
actions taken to secure compliance with this ORDER and the results thereof. Such reports shall
include a copy of the Bank's Report of Condition and the Bank's Report of Income. Such reports
may be discontinued when the Regional Director and the Director have released the Bank in
writing from making further reports.
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16.

Following the effective date of this ORDER, the Bank shall send to its

shareholder(s) or otherwise furnish a description of this ORDER in conjunction with the notice
or proxy statement preceding the next shareholder meeting of the Bank’s parent company, and
also in conjunction with its next shareholder communication, if any such communication is made
prior to the dissemination of such notice or proxy statement. The description shall fully describe
the ORDER in all material respects. The description and any accompanying communication,
statement, or notice shall be sent to the FDIC, Accounting and Securities Section, Washington,
D.C. 20429, at least 15 days prior to dissemination to shareholders. Any changes requested to be
made by the FDIC shall be made prior to dissemination of the description, communication,
notice, or statement.
This ORDER will become effective upon its issuance by the FDIC and the WDFI. The
provisions of this ORDER shall remain effective and enforceable except to the extent that, and
until such time as, any provisions of this ORDER shall have been modified, terminated,
suspended, or set aside by the FDIC and the WDFI.

Pursuant to delegated authority.
Dated at San Francisco, California, this 11th day of May, 2009.

/s/
J. George Doerr
Deputy Regional Director
Division of Supervision and Consumer Protection
San Francisco Region
Federal Deposit Insurance Corporation

/s/
Brad Williamson
Director
Washington Department of Financial
Institutions

#2009-123
AGREEMENT BY AND BETWEEN
Connecticut Community Bank, National Association
Westport, Connecticut
and
The Comptroller of the Currency
Connecticut Community Bank, National Association, Westport, Connecticut (“Bank”)
and the Comptroller of the Currency of the United States of America (“Comptroller”) wish to
protect the interests of the depositors, other customers, and shareholders of the Bank, and, toward
that end, wish the Bank to operate safely and soundly and in accordance with all applicable laws,
rules and regulations.
The Comptroller, through his National Bank Examiner, has examined the Bank and his
findings are contained in the Report of Examination (“ROE”) for the examination that
commenced on January 5, 2009. The Comptroller has found unsafe and unsound banking
practices, relating to credit and compliance risk management, and violations of law at the Bank.
In consideration of the above premises, it is agreed, between the Bank, by and through its
duly elected and acting Board of Directors (“Board”), and the Comptroller, through his
authorized representative, that the Bank shall operate at all times in compliance with the articles
of this Agreement.
ARTICLE I
JURISDICTION
(1)

This Agreement shall be construed to be a “written agreement entered into with

the agency” within the meaning of 12 U.S.C. § 1818(b)(1).

(2)

This Agreement shall be construed to be a “written agreement between such

depository institution and such agency” within the meaning of 12 U.S.C. § 1818(e)(1) and
12 U.S.C. § 1818(i)(2).
(3)

This Agreement shall be construed to be a “formal written agreement” within the

meaning of 12 C.F.R. § 5.51(c)(6)(ii). See 12 U.S.C. § 1831i.
(4)

This Agreement shall be construed to be a “written agreement” within the

meaning of 12 U.S.C. § 1818(u)(1)(A).
(5)

All reports or plans which the Bank or Board has agreed to submit to the Assistant

Deputy Comptroller pursuant to this Agreement shall be forwarded to:
Rita Kuehn
Assistant Deputy Comptroller
New York Metro - North
340 Madison Avenue, 4th Floor
New York, New York 10173
ARTICLE II
COMPLIANCE COMMITTEE
(1)

Within thirty (30) days of the date of this Agreement, the Board shall appoint a

Compliance Committee of at least three (3) directors, of which no more than one (1) shall be an
employee or controlling shareholder of the Bank or any of its affiliates (as the term “affiliate” is
defined in 12 U.S.C. § 371c(b)(1)), or a family member of any such person. Upon appointment,
the names of the members of the Compliance Committee and, in the event of a change of the
membership, the name of any new member shall be submitted in writing to the Assistant Deputy
Comptroller. The Compliance Committee shall be responsible for monitoring and coordinating
the Bank's adherence to the provisions of this Agreement.
(2)

The Compliance Committee shall meet at least monthly.
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(3)

Within sixty (60) days of the date of this Agreement and quarterly thereafter, the

Compliance Committee shall submit a written progress report to the Board setting forth in detail:
(a)

a description of the action needed to achieve full compliance with each
Article of this Agreement;

(4)

(b)

actions taken to comply with each Article of this Agreement; and

(c)

the results and status of those actions.

The Board shall forward a copy of the Compliance Committee's report, with any

additional comments by the Board, to the Assistant Deputy Comptroller within ten (10) days of
receiving such report.
ARTICLE III
COMPLIANCE COMMITTEE AND BOARD TO ENSURE COMPETENT BOARD AND
MANAGEMENT
(1)

Within one hundred and twenty (120) days, the Board shall ensure that the Bank

has competent management in place on a full-time basis to carry out the Board’s policies, ensure
compliance with this Agreement, applicable laws, rules and regulations, and manage the day-today operations of the Bank in a safe and sound manner.
(2)

Within one hundred and twenty (120) days, the Compliance Committee shall

assess the Board’s strengths and weaknesses, including an analysis of the necessary
qualifications and skills for individual members to serve as effective directors and properly
supervise the Bank’s affairs, and determine whether the Board members are receiving adequate
information on the operation of the Bank to enable them to fulfill their fiduciary and other
responsibilities under law.
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(3)

Within one hundred and twenty (120) days, the Board shall assess present and

future management and staffing requirements of each area of the Bank, with particular emphasis
on the commercial real estate lending, credit administration, compliance, BSA/AML, internal
audit, custodial and financial areas, and identify current lines of authority, reporting
responsibilities, and delegation of duties for all officers, including identification of any
overlapping duties or responsibilities.
(4)

Within one hundred and twenty (120) days, the Board shall review the capabilities

of the Bank’s management to perform present and anticipated duties, and determine whether
management changes will be made, including the need for additions to or deletions from current
management, and whether individuals can effectively perform in more than one executive
position.
(5)

If the Board determines that an officer will continue in his/her position but that

the officer’s depth of skills needs improvement, the Board will within thirty (30) days develop
and implement a written program, with specific time frames, to improve the officer’s supervision
and management of the Bank. At a minimum the written program shall include:
(a)

an education program designed to ensure that the officer has skills and
abilities necessary to supervise effectively;

(b)

a program to improve the effectiveness of the officer;

(c)

objectives by which the officer’s effectiveness will be measured; and

(d)

a performance appraisal program for evaluating performance according to
the position’s description and responsibilities and for measuring
performance against the Bank’s goals and objectives.
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Upon completion, a copy of the written program shall be submitted to the Assistant Deputy
Comptroller.
(6)

Within one hundred and twenty (120) days, the Board shall ensure that the Bank

has developed a formal management succession program to promote the retention and continuity
of capable management.
(7)

Within ninety (90) days, the Board shall ensure that management has completed a

Bank-wide risk assessment that discusses and reviews all risks relevant to the Bank (e.g., credit,
interest rate, liquidity, transaction, compliance, strategic, and reputation) related to any new
products and services, or expansion of existing products and services, including custody and trust
services. The risk assessment should describe for each risk the current risk position, the likely
direction of risk over the next twelve months, and the controls in place to mitigate risks.
Findings from the risk assessment should be submitted to and reviewed by the Board.
(8)

Within one hundred and twenty (120) days, the Board shall ensure that

management has completed an assessment of internal controls to ensure that weaknesses noted in
the ROE have been addressed. The internal control assessment should describe each internal
control weakness and the control measures implemented to mitigate said weaknesses.
(9)

Within one hundred and twenty (120) days, the Board shall develop, implement,

and thereafter ensure Bank adherence to a written plan, with specific time frames, that will
correct any deficiencies identified as part of the reviews required in this article.
(10)

The Board shall ensure that the Bank has satisfactory processes, personnel, and

control systems to ensure implementation of and adherence to the plan developed pursuant to this
Article.
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(11)

Copies of the Board's written plan shall be forwarded to the Assistant Deputy

Comptroller. The Assistant Deputy Comptroller shall retain the right to determine the adequacy
of the plan and its compliance with the terms of this Agreement. In the event the written plan, or
any portion thereof, is not implemented, the Board shall immediately advise the Assistant
Deputy Comptroller, in writing, of specific reasons for deviating from the plan.
ARTICLE IV
PROFIT PLAN
(1)

Within ninety (90) days, the Board shall develop, implement, and thereafter

ensure Bank adherence to a written profit plan to improve and sustain the earnings of the Bank.
This plan shall include, at minimum, the following elements:
(a)

identification of the major areas in and means by which the Board will
seek to improve the Bank's operating performance;

(b)

realistic and comprehensive budgets for the current year, including
projected balance sheets and year-end income statements;

(c)

a budget review process to monitor both the Bank's income and expenses,
and to compare actual figures with budgetary projections; and

(d)

a description of the operating assumptions that form the basis for major
projected income and expense components.

(2)

The budgets and related documents required in paragraph (1)(b) of this Article for

2009 and 2010 shall be submitted to the Assistant Deputy Comptroller upon completion. The
Board shall submit to the Assistant Deputy Comptroller annual budgets as described in
paragraph (1)(b) of this Article for each year this Formal Agreement remains in effect. The
budget for each year shall be submitted on or before December 31 of the preceding year.

-6-

(3)

The Board shall forward comparisons of its balance sheet and profit and loss

statement to the profit plan projections to the Assistant Deputy Comptroller on a quarterly basis.
The Board shall ensure that the Bank has processes, personnel, and control systems to ensure
implementation of and adherence to the plan developed pursuant to this Article, and to ensure
that the plan is updated when the budgets and related documents required in paragraph (1)(b) of
this Article are completed for each year.
ARTICLE V
LOAN AND INVESTMENT PORTFOLIO MANAGEMENT
(1)

The Board shall, within sixty (60) days, develop, implement, and thereafter ensure

Bank adherence to a written program to improve the Bank's loan and investment portfolio
management. The program shall include, but not be limited to:
(a)

a revision and/or development of the Bank’s procedures to ensure
accuracy of credit risk ratings and proper and timely problem loan
identification;

(b)

a review of the external loan review’s risk rating definitions to ensure they
comply with regulatory requirements and are consistently applied;

(c)

a revision and/or development of the Bank’s procedures to ensure current
financial data including interim financial statements and credit reports is
obtained on borrowers and guarantors;

(d)

a revision and/or development of the Bank’s procedures to ensure quality
critical financial analysis and documentation for new and renewed credits
to include stress testing, and evaluation of borrower business plans and
current market trends;
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(e)

a revision and/or development of the Bank’s procedures to ensure ongoing
guarantor analysis, to include a review of the borrower’s or guarantor’s
global cash flow analysis and analysis of contingent liabilities;

(f)

a revision and/or development of the Bank’s procedures to ensure
appraisal reviewers review key appraisals and appropriately document
their findings;

(g)

procedures to ensure satisfactory and perfected collateral documentation;

(h)

procedures to ensure that extensions of credit are granted, by renewal or
otherwise, to any borrower only after obtaining and analyzing current and
satisfactory credit information;

(i)

procedures to ensure conformance with Call Report instructions;

(j)

procedures to ensure the management information systems is developed to
track completion of annual reviews and financial statement exceptions;
and

(k)

a performance appraisal process, including performance appraisals, job
descriptions, and incentive programs for loan officers, which adequately
considers their performance relative to policy compliance, documentation
standards, accuracy in credit risk rating, and other loan administration
matters; and

(l)

procedures to track and analyze concentrations of credit, significant
economic factors, and general conditions and their impact on the credit
quality of the Bank’s loan, lease and investment portfolios. The review of
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concentrations of credit shall include an action plan approved by the
Board to minimize concentration risk.
(2)

Upon completion, a copy of the program shall be forwarded to the Assistant

Deputy Comptroller.
(3)

Within sixty (60) days, the Board shall develop, implement, and thereafter ensure

Bank adherence to systems which provide for effective monitoring of:
(a)

early problem loan identification to assure the timely identification and
rating of loans and leases based on lending officer submissions;

(b)

statistical records that will serve as a basis for identifying sources of
problem loans and leases by industry, size, collateral, division, group,
indirect dealer, and individual lending officer;

(c)

previously charged-off assets and their recovery potential;

(d)

compliance with the Bank's lending policies and laws, rules, and
regulations pertaining to the Bank's lending function;

(4)

(e)

adequacy of credit and collateral documentation; and

(f)

concentrations of credit.

Beginning September 30, 2009, on a quarterly basis management will provide the

Board with written reports including, at a minimum, the following information:
(a)

the identification, type, rating, and amount of problem loans and leases;

(b)

the identification and amount of delinquent loans and leases;

(c)

credit and collateral documentation exceptions;

(d)

the identification and status of credit related violations of law, rule or
regulation;
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(e)

the identity of the loan officer who originated each loan reported in
accordance with subparagraphs (a) through (d) of this Article and
Paragraph;

(f)

an analysis of concentrations of credit, significant economic factors, and
general conditions and their impact on the credit quality of the Bank’s
loan, lease, and investment portfolios;

(g)

the identification and amount of loans and leases to executive officers,
directors, principal shareholders (and their related interests) of the Bank;
and

(h)

the identification of loans and leases not in conformance with the Bank's
lending and leasing policies, and exceptions to the Bank’s lending and
leasing policies.

(5)

The Board shall ensure that the Bank has processes, personnel, and control

systems to ensure implementation of and adherence to the program and systems developed
pursuant to this Article.
ARTICLE VI
ALLOWANCE FOR LOAN AND LEASE LOSSES
(1)

Within thirty (30) days, the Board shall adopt, implement, and thereafter ensure

adherence to written policies and procedures for maintaining an adequate Allowance for Loan
and Lease Losses (“ALLL”) in accordance with generally accepted accounting principles. The
ALLL policies and procedures shall be consistent with the guidance set forth in the Federal
Financial Institutions Examination Council’s “Interagency Policy Statement on the Allowance
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for Loan and Lease Losses” dated December 13, 2006 (OCC Bulletin 2006-47), and shall at a
minimum include:
(a)

procedures for determining whether a loan is impaired and measuring the
amount of impairment, consistent with FASB Statement of Financial
Accounting Standards No. 114, Accounting by Creditors for Impairment
of a Loan;

(b)

procedures for segmenting the loan portfolio and estimating loss on groups
of loans, consistent with FASB Statement of Financial Accounting
Standards No. 5, Accounting for Contingencies;

(c)

procedures for validating the ALLL methodology;

(d)

a revision and/or development of the Bank’s procedures on ALLL
methodology, including incorporating external factors that could impact
the ALLL and costs to sell;

(e)

a process for summarizing and documenting, for the Board’s review and
approval, the amount to be reported in the Consolidated Reports of
Condition and Income (“Call Reports”) for the ALLL. Any deficiency in
the ALLL shall be remedied in the quarter it is discovered, prior to the
filing of the Call Reports, through additional provision expense.

(2)

The Board shall ensure that the Bank has processes, personnel, and control

systems to ensure implementation of and adherence to the policies and procedures developed
pursuant to this Article.
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ARTICLE VII
CRITICIZED ASSETS
(1)

The Bank shall take immediate and continuing action to protect its interest in

those assets criticized in the ROE, in any subsequent Report of Examination, by internal or
external loan review, or in any list provided to management by the National Bank Examiners
during any examination.
(2)

Within sixty (60) days, the Board shall adopt, implement, and thereafter ensure

Bank adherence to a written program designed to eliminate the basis of criticism of assets
criticized in the ROE, in any subsequent Report of Examination, or by any internal or external
loan review, or in any list provided to management by the National Bank Examiners during any
examination as "doubtful," "substandard," or "special mention." This program shall include, at a
minimum:
(a)

an identification of the expected sources of repayment;

(b)

the appraised value of supporting collateral and the position of the Bank's
lien on such collateral where applicable;

(c)

an analysis of current and satisfactory credit information, including cash
flow analysis where loans are to be repaid from operations; and

(d)

the proposed action to eliminate the basis of criticism and the time frame
for its accomplishment.

(3)

Upon adoption, a copy of the program for all criticized assets equal to or

exceeding one million dollars ($1,000,000) shall be forwarded to the Assistant Deputy
Comptroller.
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(4)

The Board shall ensure that the Bank has processes, personnel, and control

systems to ensure implementation of and adherence to the program developed pursuant to this
Article.
(5)

The Board, or a designated committee, shall conduct a review, on at least a

quarterly basis, to determine:
(a)

the status of each criticized asset or criticized portion thereof that equals or
exceeds one million dollars ($1,000,000);

(6)

(b)

management's adherence to the program adopted pursuant to this Article;

(c)

the status and effectiveness of the written program; and

(d)

the need to revise the program or take alternative action.

A copy of each review shall be forwarded to the Assistant Deputy Comptroller on

a quarterly basis (in a format similar to Appendix A, attached hereto).
(7)

The Bank may extend credit, directly or indirectly, including renewals, extensions

or capitalization of accrued interest, to a borrower whose loans or other extensions of credit are
criticized in the ROE, in any subsequent Report of Examination, in any internal or external loan
review, or in any list provided to management by the National Bank Examiners during any
examination and whose aggregate loans or other extensions exceed one million dollars
($1,000,000) only if each of the following conditions is met:
(a)

the Board or designated committee finds that the extension of additional
credit is necessary to promote the best interests of the Bank and that prior
to renewing, extending or capitalizing any additional credit, a majority of
the full Board (or designated committee) approves the credit extension and
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records, in writing, why such extension is necessary to promote the best
interests of the Bank; and
(b)

a comparison to the written program adopted pursuant to this Article
shows that the Board's formal plan to collect or strengthen the criticized
asset will not be compromised.

(8)

A copy of the approval of the Board or of the designated committee shall be

maintained in the file of the affected borrower.
ARTICLE VIII
LIQUIDITY
(1)

The Board shall ensure the liquidity of the Bank is maintained at a level that is

sufficient to sustain the Bank's current operations and to withstand any anticipated or
extraordinary demand against its funding base. Such actions may include, but are not necessarily
limited to:

(2)

(a)

selling assets;

(b)

obtaining lines of credit from the Federal Reserve Bank;

(c)

obtaining lines of credit from correspondent banks;

(d)

recovering charged-off assets; and

(e)

injecting additional equity capital.

The Board shall continue to review the Bank's liquidity on a monthly basis. Such

reviews shall consider:
(a)

a maturity schedule of certificates of deposit, including large uninsured
deposits;

(b)

the volatility of demand deposits including escrow deposits;
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(c)

the amount and type of loan commitments and standby letters of credit;

(d)

an analysis of the continuing availability and volatility of present funding
sources;

(e)

an analysis of the impact of decreased cash flow from the Bank's loan
portfolio resulting from delinquent and non-performing loans;

(f)

an analysis of the impact of decreased cash flow from the sale of loans or
loan participations; and

(g)
(3)

geographic disbursement of and risk from brokered deposits.

Notwithstanding paragraphs 1 and 2, the bank shall not exceed a level of brokered

deposits, as measured by the bank’s ratio of total brokered deposits to total assets, of ten percent
(10%), without obtaining the prior written determination of no supervisory objection from the
Assistant Deputy Comptroller. “Brokered deposit” shall have the meaning set forth in 12 C.F.R.
§ 337.6(a)(2). The limitation of this paragraph shall include the acquisition of Brokered Deposits
through any transfer, purchase, or sale of assets, including Federal funds transactions.
(4)

The Board shall take appropriate action to maintain adequate sources of liquidity

in relation to the Bank's needs. Quarterly reports shall set forth liquidity requirements and
sources and establish a contingency funding plan that includes comprehensive stress scenarios,
including restricted access to brokered deposits and/or Federal Home Loan Bank borrowing
capacity. Copies of these reports shall be forwarded to the Assistant Deputy Comptroller in the
Bank’s quarterly report to the Assistant Deputy Comptroller.
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ARTICLE IX
CAPITAL PLAN
(1)

Within sixty (60) days, the Board shall develop, implement, and thereafter ensure

Bank adherence to a three year capital program. The program shall include:
(a)

specific plans for the maintenance of adequate capital pursuant to the
requirements under Part 3 and to remain well-capitalized pursuant to
Part 6;

(b)

projections for growth and capital requirements based upon a detailed
analysis of the Bank's assets, liabilities, earnings, fixed assets, and offbalance sheet activities;

(c)

projections of the sources and timing of additional capital to meet the
Bank's current and future needs;

(d)

the primary source(s) from which the Bank will strengthen its capital
structure to meet the Bank's needs;

(e)

contingency plans that identify alternative methods should the primary
source(s) under (d) above not be available; and

(f)

a dividend policy that permits the declaration of a dividend only:
(i)

when the Bank is in compliance with its approved capital program;

(ii)

when the Bank is in compliance with 12 U.S.C. §§ 56 and 60; and

(iii)

with the prior written determination of no supervisory objection by
the Assistant Deputy Comptroller. Upon receiving a determination
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of no supervisory objection, the Bank shall implement and adhere
to the dividend policy.
(2)

The Board shall ensure that the Bank has processes, personnel, and control

systems to ensure implementation of and adherence to the program developed pursuant to this
Article.
(3)

Upon completion, the Bank's capital program shall be submitted to the Assistant

Deputy Comptroller for prior determination of no supervisory objection. Upon receiving a
determination of no supervisory objection from the Assistant Deputy Comptroller, the Bank shall
implement and adhere to the capital program.
(4)

The Board shall review and update the Bank's capital program on an annual basis.

All copies of the reviews and updates shall be submitted to the Assistant Deputy Comptroller for
prior written determination of no supervisory objection.
ARTICLE X
INTERNAL AUDIT
(1)

Within ninety (90) days, the Board shall adopt, implement, and thereafter ensure

Bank adherence to an independent, internal audit program sufficient to:
(a)

detect irregularities and weak practices in the Bank's operations;

(b)

determine the Bank's level of compliance with all applicable laws, rules
and regulations;

(c)

assess and report the effectiveness of policies, procedures, controls, and
management oversight relating to accounting and financial reporting;

(d)

evaluate the Bank's adherence to established policies and procedures, with
particular emphasis directed to the Bank's adherence to its loan policies
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concerning underwriting standards and problem loan identification and
classification;
(e)

adequately cover all areas; and

(f)

establish an annual audit plan using a risk based approach sufficient to
achieve these objectives.

(g)

As part of this audit program, the Board shall evaluate the audit reports of
any party providing services to the Bank, and shall assess the impact on
the Bank of any audit deficiencies cited in such reports.

(2)

The Board shall ensure that the Bank has processes, personnel, and control

systems to ensure implementation of and adherence to the program developed pursuant to this
Article.
(3)

The Board shall ensure that the audit function is supported by an adequately

staffed department or outside firm, with respect to both the experience level and number of the
individuals employed.
(4)

The Board shall ensure that the audit program is independent. The persons

responsible for implementing the internal audit program described above shall report directly to
the Board, which shall have the sole power to direct their activities. All reports prepared by the
audit staff shall be filed directly with the Board and not through any intervening party.
(5)

All audit reports shall be in writing. The Board shall ensure that immediate

actions are undertaken to remedy deficiencies cited in audit reports, and that auditors maintain a
written record describing those actions.
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(6)

The audit staff shall have access to any records necessary for the proper conduct

of its activities. National bank examiners shall have access to all reports and work papers of the
audit staff and any other parties working on its behalf.
(7)

Upon adoption, a copy of the internal audit program shall be promptly submitted

to the Assistant Deputy Comptroller.
ARTICLE XI
BANK SECRECY ACT INTERNAL CONTROLS
(1)

Within sixty (60) days of the date of this Agreement, the Board shall develop,

implement, and thereafter ensure Bank adherence to a written program of policies and
procedures to provide for compliance with Bank Secrecy Act (“BSA”), as amended (31 U.S.C.
§§ 5311 et seq.), the regulations promulgated thereunder at 31 C.F.R. Part 103, as amended, and
12 C.F.R. Part 21, Subparts B and C, and the rules and regulations of the Office of Foreign
Assets Control (“OFAC”) (collectively referred to as the “Bank Secrecy Act” or “BSA”) and for
the appropriate identification and monitoring of transactions that pose greater than normal risk
for compliance with the BSA. Failure to establish and maintain an effective BSA program
constitutes a 12 C.F.R. § 21.21 violation, which may subject the Bank to civil money penalties
and cause the Bank to operate in an unsafe and unsound manner. This program shall include the
following:
(a)

formal evaluation of the knowledge of the Bank’s operational and
supervisory personnel of the Bank’s policies and procedures for
identifying transactions that pose greater than normal risk for compliance
with the Bank Secrecy Act;
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(b)

enhanced policies and procedures for identifying and monitoring
transactions that pose greater than normal risk for compliance with the
Bank Secrecy Act;

(c)

enhanced policies and procedures for recording, maintaining, and recalling
information about transactions that pose greater than normal risk for
compliance with the Bank Secrecy Act;

(d)

well-defined policies and procedures for investigating and resolving the
Bank’s response to transactions that have been identified as posing greater
than normal risk for compliance with the Bank Secrecy Act;

(e)

reasonable procedures for the opening of new accounts that provides for
collecting customers’ identifying information, verifying customers’
identification, maintaining identification records, and determining whether
customers appear of any list of suspected terrorists or terrorist
organizations;

(f)

adequate controls and procedures to ensure that all suspicious and large
currency transactions are identified and reported;

(g)

procedures to identify and report to appropriate management personnel:
(i)

frequent or large volume cash deposits or wire transfers to or from
offshore or domestic entities or individuals;

(ii)

wire transfers that are deposited into several accounts;

(iii)

receipt and disbursement of wire transfers without an apparent
bona fide business reason;
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(iv)

receipt and disbursement of wire transfers that are suspicious or
inconsistent with the customers’ business;

(v)

receipt and disbursement of currency or monetary instruments that
are suspicious or inconsistent with the customers’ business; and

(h)

a method for introducing new products and services that ensures that the
policies and procedures governing new products and services are
consistent with the Bank’s program for compliance with the Bank Secrecy
Act.

(2)

Within ninety (90) days of the date of this Agreement, the Board shall develop,

implement, and thereafter ensure Bank adherence to a written program of policies and
procedures to provide for the application of appropriate thresholds for monitoring all types of
transactions, accounts, customers, products, services, and geographic areas that pose greater than
normal risk for compliance with the Bank Secrecy Act. At a minimum, this written program
shall establish:
(a)

meaningful thresholds for filtering accounts and customers for further
monitoring, review, and analyses;

(b)

an analysis of the filtering thresholds established by the Bank;

(c)

periodic testing and monitoring of thresholds for their appropriateness to
the Bank’s customer base, products, services, and geographic area; and

(d)

periodic reviews, not less than each calendar year, of all account
documentation for all high risk accounts and the related accounts of those
customers at the Bank to determine whether the account activity is

- 21 -

consistent with the customer’s business and the stated purpose of the
account.
(3)

Within ninety (90) days of the date of this Agreement, the Board shall develop,

implement, and thereafter ensure Bank adherence to expanded account-opening procedures for
all accounts that pose greater than normal risk for compliance with the Bank Secrecy Act by
requiring:
(a)

identification of all account owners and beneficial owners in compliance
with 31 C.F.R. § 103.121;

(b)

for business accounts, identification of, as applicable, the officers,
directors, major shareholders or partners, of the business;

(c)

documentation of the following information for all deposit account
customers:
(i)

any relevant financial information concerning the customer;

(ii)

the type of business conducted by the customer;

(iii)

the customer’s source of income or wealth; and

(iv)

any other due diligence required by this Agreement, the BSA
Officer or the Bank.

(4)

Within ninety (90) days of this Agreement, the Board shall ensure that

management maintains either manually or through the Bank’s electronic information systems, a
list of all accounts associated with a relationship, a country or politically exposed persons
(“PEPS”).
(5)

The Bank shall review customer account openings for the prior 90 day period

beginning December 31, 2008 to determine the risk ratings on all new accounts opened during
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that period of time. For all other non-risk rated accounts, the Bank must determine how those
customers will be risk rated and the timeframe for completion.
(6)

The Board shall ensure that the Bank has processes, personnel, and control

systems to implement and adhere to the program developed pursuant to this Article.
ARTICLE XII
VIOLATIONS OF LAW
(1)

The Board shall immediately take all necessary steps to ensure that Bank

management corrects each violation of law, rule or regulation cited in the ROE and in any
subsequent Report of Examination. The quarterly progress reports required by Article II of this
Agreement shall include the date and manner in which each correction has been effected during
that reporting period.
(2)

Within sixty (60) days, the Board shall adopt, implement, and thereafter ensure

Bank adherence to specific procedures to prevent future violations as cited in the ROE and shall
adopt, implement, and ensure Bank adherence to general procedures addressing compliance
management which incorporate internal control systems and education of employees regarding
laws, rules and regulations applicable to their areas of responsibility.
(3)

Within sixty (60) days of receipt of any subsequent Report of Examination which

cites violations of law, rule, or regulation, the Board shall adopt, implement, and thereafter
ensure Bank adherence to specific procedures to prevent future violations as cited in the ROE
and shall adopt, implement, and ensure Bank adherence to general procedures addressing
compliance management which incorporate internal control systems and education of employees
regarding laws, rules and regulations applicable to their areas of responsibility.
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(4)

Upon adoption, a copy of these procedures shall be promptly forwarded to the

Assistant Deputy Comptroller.
(5)

The Board shall ensure that the Bank has policies, processes, personnel, and

control systems to ensure implementation of and adherence to the procedures developed pursuant
to this Article.
ARTICLE XIII
CLOSING
(1)

Although the Board has agreed to submit certain programs and reports to the

Assistant Deputy Comptroller for review or prior written determination of no supervisory
objection, the Board has the ultimate responsibility for proper and sound management of the
Bank.
(2)

It is expressly and clearly understood that if, at any time, the Comptroller deems it

appropriate in fulfilling the responsibilities placed upon him/her by the several laws of the
United States of America to undertake any action affecting the Bank, nothing in this Agreement
shall in any way inhibit, estop, bar, or otherwise prevent the Comptroller from so doing.
(3)

Any time limitations imposed by this Agreement shall begin to run from the

effective date of this Agreement. Such time requirements may be extended in writing by the
Assistant Deputy Comptroller for good cause upon written application by the Board.
(4)

The provisions of this Agreement shall be effective upon execution by the parties

hereto and its provisions shall continue in full force and effect unless or until such provisions are
amended in writing by mutual consent of the parties to the Agreement or excepted, waived, or
terminated in writing by the Comptroller.
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(5)

This Agreement is intended to be, and shall be construed to be, a supervisory

“written agreement entered into with the agency” as contemplated by 12 U.S.C. § 1818(b)(1),
and expressly does not form, and may not be construed to form, a contract binding on the
Comptroller or the United States. Notwithstanding the absence of mutuality of obligation, or of
consideration, or of a contract, the Comptroller may enforce any of the commitments or
obligations herein undertaken by the Bank under his supervisory powers, including 12 U.S.C.
§ 1818(b)(1), and not as a matter of contract law. The Bank expressly acknowledges that neither
the Bank nor the Comptroller has any intention to enter into a contract. The Bank also expressly
acknowledges that no officer or employee of the Office of the Comptroller of the Currency has
statutory or other authority to bind the United States, the U.S. Treasury Department, the
Comptroller, or any other federal bank regulatory agency or entity, or any officer or employee of
any of those entities to a contract affecting the Comptroller’s exercise of his supervisory
responsibilities. The terms of this Agreement, including this paragraph, are not subject to
amendment or modification by any extraneous expression, prior agreements or prior
arrangements between the parties, whether oral or written.
IN TESTIMONY WHEREOF, the undersigned, authorized by the Comptroller, has
hereunto set his hand on behalf of the Comptroller.

/s/
Rita Kuehn
Assistant Deputy Comptroller
New York Metro - North

7/27/09
Date
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IN TESTIMONY WHEREOF, the undersigned, as the duly elected and acting Board of
Directors of the Bank, have hereunto set their hands on behalf of the Bank.

/s/
William R. Berkley

7/27/09
Date

/s/

7/27/09

William R. Berkley, Jr.

Date

/s/

7/27/09

Frank Corvino

Date

/s/

7/27/09

Richard Cummings, Jr.

Date

/s/

7/27/09

Robert Dilenschneider

Date

/s/

7/27/09

Michael Flynn

Date

/s/

7/27/09

William B. Laudano, Jr.

Date

/s/

7/27/09

James McLean

Date

/s/

8/3/09

Sandra Nielsen

Date

/s/

7/27/09

Ann Scheuer

Date
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UNITED STATES OF A M E R I C A
B E F O R E THE
B O A R D OF GOVERNORS OF THE F E D E R A L R E S E R V E S Y S T E M
WASHINGTON, D.C.
STATE OF K A N S A S
OFFICE OF THE STATE B A N K COMMISSIONER
TOPEKA, K A N S A S

Written Agreement by and among
1 S T FINANCIAL B A N K
Overland Park, Kansas

Docket No.

09-063-WA/RB-SM

F E D E R A L R E S E R V E B A N K OF K A N S A S CITY
Kansas City, Missouri
and
STATE OF K A N S A S
OFFICE OF THE STATE B A N K
COMMISSIONER
Topeka, Kansas

W H E R E A S , in recognition of their common goal to maintain the financial soundness of
1st Financial Bank, Overland Park, Kansas (the "Bank"), a state chartered bank that is a member
of the Federal Reserve System, the Bank, the Federal Reserve Bank of Kansas City (the
"Reserve Bank"), and the State of Kansas Office of the State Bank Commissioner (the "OSBC")
have mutually agreed to enter into this Written Agreement (the "Agreement"); and
W H E R E A S , on June 16, 2009, the board of directors, at a duly constituted meeting,
adopted a resolution authorizing and directing Michael Atcheson
to consent to this Agreement on behalf of the Bank and consenting to compliance with each and
every provision of this Agreement by the Bank and its institution-affiliated parties, as defined in
[Page Break]

section 3(u) of the Federal Deposit Insurance Act, as amended (the "FDI Act") (12 U.S.C.
§ 1813(u)).
NOW, THEREFORE, the Bank, the Reserve Bank, and the OSBC agree as follows:
Board Oversight
1.

Within 60 days of this Agreement, the board of directors shall submit to the

Reserve Bank and the OSBC a written plan to strengthen board oversight of the management and
operations of the Bank. The plan shall, at a minimum, address, consider, and include:
(a)

The actions that the board of directors will take to improve the Bank's

condition and maintain effective control over, and supervision of, the Bank's major operations
and activities, including but not limited to, credit risk management, credit administration,
processes to mitigate risks associated with credit concentrations, and earnings; and
(b)

a description of the information and reports that will be regularly reviewed

by the board of directors in its oversight of the operations and management of the Bank,
including information on the Bank's adversely classified assets, allowance for loan and lease
losses, capital, earnings, and liquidity.
2.

Within 60 days of this Agreement, the board of directors shall evaluate the Bank's

staffing needs for credit administration, including the areas of other real estate owned ("OREO")
administration and loan workouts, and take the actions necessary to adequately staff these areas
with qualified, experienced personnel.
Credit Risk Management
3.

Within 60 days of this Agreement, the Bank shall submit to the Reserve Bank and

the OSBC an acceptable written plan to strengthen credit risk management practices. The plan
shall, at a minimum, address, consider, and include:
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(a)

Procedures to periodically review and revise risk exposure limits to

address changes in market conditions;
(b)

strategies to minimize credit losses;

(c)

procedures to identify, limit, and manage concentrations of credit that are

consistent with the Interagency Guidance on Concentrations in Commercial Real Estate Lending,
Sound Risk Management Practices, dated December 12, 2006 (SR 07-1); and
(d)

measures to improve the accuracy of loan risk ratings assigned by loan

officers.
Credit Administration
4.

Within 60 days of this Agreement, the Bank shall submit to the Reserve Bank and

the OSBC an acceptable revised written credit administration program that shall, at a minimum,
address, consider, and include:
(a)

The administration of OREO, including, but not limited to, procedures to

ensure that the Bank complies with the State of Kansas regulatory requirements to obtain timely
appraisals for OREO (K.A.R. § 17-11-17(b)(4));
(b)

adequate staffing of the loan workout function by qualified individuals;

(c)

measures to address the deficiencies in credit administration noted in the

and

report of the examination of Bank conducted jointly by the Reserve Bank and the OSBC that
commenced on July 28, 2008 and the report of the examination of the Bank conducted jointly by
the Reserve Bank and the OSBC that commenced on February 17, 2009 (collectively, the
"Reports of Examination").
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Loan Review Program
5.

Within 60 days of this Agreement, the Bank shall submit to the Reserve Bank and

the OSBC an acceptable written program for the ongoing internal review and grading of the
Bank's loan portfolio by qualified staff that is independent of the Bank's lending function. The
program shall, at a minimum, address, consider, and include:
(a)

The scope and frequency of loan review;

(b)

standards and criteria for assessing the credit quality of loans;

(c)

application of loan grading standards and criteria to the loan portfolio; and

(d)

written reports to the board of directors, at least quarterly, that identify and

report the status of those loans that are nonperforming or adversely graded and the prospects for
full collection or strengthening of the quality of any such loans.
Asset Improvement
6.

(a)

The Bank shall not, directly or indirectly, extend or renew any credit to or

for the benefit of any borrower, including any related interest of the borrower, who is obligated
to the Bank in any manner on any extension of credit or portion thereof that has been charged off
by the Bank or classified, in whole or in part, "loss" in the Reports of Examination or in any
subsequent report of examination, as long as such credit remains uncollected.
(b)

The Bank shall not, directly or indirectly, extend or renew any credit to or

for the benefit of any borrower, including any related interest of the borrower, whose extension
of credit has been classified "doubtful" or "substandard" in the Reports of Examination or in any
subsequent report of examination, without the prior approval of the board of directors. The
board of directors shall document in writing the reasons for the extension of credit or renewal,
specifically certifying that: (i) the extension of credit is necessary to protect the Bank's interest
[Page Break]
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in the ultimate collection of the credit already granted or (ii) the extension of credit is in full
compliance with the Bank's written loan policy, is adequately secured, and a thorough credit
analysis has been performed indicating that the extension or renewal is reasonable and justified,
all necessary loan documentation has been properly and accurately prepared and filed, the
extension of credit will not impair the Bank's interest in obtaining repayment of the already
outstanding credit, and the board of directors reasonably believes that the extension of credit or
renewal will be repaid according to its terms. The written certification shall be made a part of
the minutes of the board of directors' meetings, and a copy of the signed certification, together
with the credit analysis and related information that was used in the determination, shall be
retained by the Bank in the borrower's credit file for subsequent supervisory review. For
purposes of this Agreement, the term "related interest" is defined as set forth in section 215.2(n)
of Regulation O of the Board of Governors of the Federal Reserve System (the "Board of
Governors") (12 C.F.R. § 215.2(n)).
7.

(a)

Within 60 days of this Agreement, the Bank shall submit to the Reserve

Bank and the OSBC an acceptable written plan designed to improve the Bank's position through
repayment, amortization, liquidation, additional collateral, or other means on each loan or other
asset in excess of $250,000, including OREO, that: (i) is past due as to principal or interest more
than 90 days as of the date of this Agreement; (ii) is on the Bank's problem loan list; or (iii) was
adversely classified in the Reports of Examination. In developing the plan for each loan, the
Bank shall, at a minimum, review, analyze, and document the financial position of the borrower,
including source of repayment, repayment ability, and alternative repayment sources, as well as
the value and accessibility of any pledged or assigned collateral, and any possible actions to
improve the Bank's collateral position.
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(b)

Within 30 days of the date that any additional loan or other asset in excess

of $250,000, including OREO,: (i) becomes past due as to principal or interest for more than
90 days; (ii) is on the Bank's problem loan list; or (iii) is adversely classified in any subsequent
report of examination of the Bank, the Bank shall submit to the Reserve Bank and the OSBC an
acceptable written plan to improve the Bank's position on such loan or asset.
(c)

Within 30 days after the end of each calendar quarter thereafter, the Bank

shall submit a written progress report to the Reserve Bank and the OSBC to update each asset
improvement plan, which shall include, at a minimum, the carrying value of the loan or other
asset and changes in the nature and value of supporting collateral, along with a copy of the
Bank's current problem loan list, extension report, and past due/non-accrual report. The board of
directors shall review the progress reports before submission to the Reserve Bank and the OSBC,
and shall document the review in the minutes of the board of directors' meetings.
Allowance for Loan and Lease Losses
8.

(a)

The Bank shall, within 30 days from the receipt of any federal or state

report of examination, charge off all assets classified "loss" unless otherwise approved in writing
by the Reserve Bank and the OSBC.
(b)

Within 60 days of this Agreement, the Bank shall review and revise its

allowance for loan and lease losses ( " A L L L " ) methodology consistent with relevant supervisory
guidance, including the Interagency Policy Statements on the Allowance for Loan and Lease
Losses, dated July 2, 2001 (SR 01-17 (Sup)) and December 13, 2006 (SR 06-17), and the findings
and recommendations regarding the A L L L set forth in the Reports of Examination, and submit a
description of the revised methodology to the Reserve Bank and the OSBC. The revised A L L L
methodology shall be designed to maintain an adequate ALLL and shall address, consider, and
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include, at a minimum, the reliability of the Bank's loan grading system, the volume of criticized
loans, concentrations of credit, the current level of past due and nonperforming loans, past loan
loss experience, evaluation of probable losses in the Bank's loan portfolio, including adversely
classified loans, and the impact of market conditions on loan and collateral valuations and
collectibility.
(c)

Within 60 days of this Agreement, the Bank shall submit to the Reserve

Bank and the OSBC an acceptable written program for the maintenance of an adequate A L L L .
The program shall include policies and procedures to ensure adherence to the revised A L L L
methodology and provide for periodic reviews and updates to the A L L L methodology, as
appropriate. The program shall also provide for a review of the A L L L by the board of directors
on at least a quarterly calendar basis. Any deficiency found in the A L L L shall be remedied in the
quarter it is discovered, prior to the filing of the Consolidated Reports of Condition and Income,
by additional provisions. The board of directors shall maintain written documentation of its
review, including the factors considered and conclusions reached by the Bank in determining the
adequacy of the A L L L . During the term of this Agreement, the Bank shall submit to the Reserve
Bank and the OSBC within 30 days after the end of each calendar quarter, a written report
regarding the board of directors' quarterly review of the A L L L and a description of any changes
to the methodology used in determining the amount of A L L L for that quarter.
Capital Plan
9.

Within 60 days of this Agreement, the Bank shall submit to the Reserve Bank and

the OSBC an acceptable written plan to maintain sufficient capital at the Bank. The plan shall, at
a minimum, address, consider, and include:
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(a)

The Bank's current and future capital needs, including compliance with

the Capital Adequacy Guidelines for State Member Banks: Risk-Based Measure and Tier 1
Leverage Measure, Appendices A and B of Regulation H of the Board of Governors (12 C.F.R.
Part 208, App. A and B);
(b)

the adequacy of the Bank's capital, taking into account the volume of

classified credits, concentrations of credit, A L L L , current and projected asset growth, and
projected retained earnings; and
(c)

the source and timing of additional funds to fulfill the Bank's future

capital requirements and loan loss reserve needs.
10.

The Bank shall notify the Reserve Bank and the OSBC, in writing, no more than

30 days after the end of any quarter in which any of the Bank's capital ratios (total risk-based,
Tier 1, or leverage) fall below the approved capital plan's minimum ratios. Together with the
notification, the Bank shall submit an acceptable written plan that details the steps the Bank will
take to increase the Bank's capital ratios to or above the approved capital plan's minimums.
Strategic Plan and Budget
11.

(a)

Within 60 days of this Agreement, the Bank shall submit to the Reserve

Bank and the OSBC a strategic plan to improve the Bank's financial condition and earnings, and
a budget for the remainder of 2009. The written plan and budget shall include, but not be limited
to:
(i)

Identification of the major areas where, and means by which, the

board of directors will seek to improve the Bank's operating performance;
(ii)

a realistic and comprehensive budget for the remainder of 2009,

including income statement and balance sheet projections; and
[Page Break]
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(iii)

a description of the operating assumptions that form the basis for,

and adequately support, major projected income, expense, and balance sheet components.
(b)

A strategic plan and budget for each calendar year subsequent to 2009

shall be submitted to the Reserve Bank and the OSBC at least 30 days prior to the beginning of
that calendar year.
Liquidity/Funds Management
12.

Within 60 days of this Agreement, the Bank shall submit to the Reserve Bank and

the OSBC an acceptable written plan designed to improve management of the Bank's liquidity
position and funds management practices. The plan shall, at a minimum, address, consider, and
include:
(a)

Measures to enhance the monitoring, measurement, and reporting of the

Bank's liquidity to the board of directors;
(b)

a timetable to reduce reliance on short-term wholesale funding, including

brokered deposits; and
(c)

specific liquidity targets and parameters, and the maintenance of sufficient

liquidity to meet contractual obligations and unanticipated demands.
13.

Within 60 days of this Agreement, the Bank shall submit to the Reserve Bank and

the OSBC an acceptable revised written contingency funding plan that, at a minimum, identifies
available sources of liquidity and includes adverse scenario planning.
Interest Rate Risk Management
14.

Within 60 days of the Agreement, the Bank shall submit an acceptable policy to

improve interest rate risk management practices. The policy shall, at a minimum, address the
following parameters:
[Page Break]
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(a)

Appropriate guidelines for GAP management;

(b)

an adequate system to model and control the vulnerability of net interest

income to changes in interest rates; and
(c)

appropriate parameters governing the economic risk to the Bank's capital

due to changes in interest rates.
Dividends
15.

(a)

The Bank shall not declare or pay any dividends without the prior written

approval of the Reserve Bank, the OSBC, and the Director of the Division of Banking
Supervision and Regulation of the Board of Governors.
(b)

Any request to declare or pay dividends must be consistent with the Board

of Governors' Policy Statement on the Payment of Cash Dividends by State Member Banks and
Bank Holding Companies, dated November 14, 1985 (Federal Reserve Regulatory Service,
4-877 at page 4-323). A l l requests for prior approval shall be received by the Reserve Bank and
the OSBC at least 30 days prior to the proposed dividend declaration date and shall contain, at a
minimum, current and projected information on the Bank's earnings, capital, asset quality, and
ALLL.
Compliance with Laws and Regulations
16.

(a)

In appointing any new director or senior executive officer, or changing the

responsibilities of any senior executive officer so that the officer would assume a different senior
executive officer position, the Bank shall comply with the notice provisions of section 32 of the
FDI Act (12 U.S.C. § 1831i) and Subpart H of Regulation Y of the Board of Governors (12 C.F.R.
§§ 225.71 et seq.).
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(b)

The Bank shall comply with the restrictions on indemnification and

severance payments of section 18(k) of the FDI Act (12 U.S.C. § 1828(k)) and Part 359 of the
Federal Deposit Insurance Corporation's regulations (12 C.F.R. Part 359).
Compliance with the Agreement
17.

(a)

Within 10 days of this Agreement, the board of directors shall appoint a

committee (the "Compliance Committee") to monitor and coordinate the Bank's compliance
with the provisions of this Agreement. The Compliance Committee shall include a majority of
outside directors who are not executive officers or principal shareholders of the Bank, as defined
in sections 215.2(e)(1) and 215.2(m)(1) of Regulation O of the Board of Governors (12 C.F.R.
§§ 215.2(e)(1) and 215.2(m)(1)). At a minimum, the Compliance Committee shall meet at least
monthly, keep detailed minutes of each meeting, and report its findings to the board of directors.
(b)

Within 30 days after the end of each calendar quarter following the date of

this Agreement, the Bank shall submit to the Reserve Bank and the OSBC written progress
reports detailing the form and manner of all actions taken to secure compliance with this
Agreement and the results thereof.
Approval and Implementation of Plans, Programs, and Policy
18.

(a)

The Bank shall submit written plans, programs, and a policy that are

acceptable to the Reserve Bank and the OSBC within the applicable time periods set forth in
paragraphs 3, 4, 5, 7, 8(c), 9, 12, 13, and 14 of this Agreement.
(b)

Within 10 days of approval by the Reserve Bank and the OSBC, the Bank

shall adopt the approved plans, programs, and policy. Upon adoption, the Bank shall promptly
implement the approved plans, programs, and policy, and thereafter fully comply with them.
[Page Break]

Page 11

(c)

During the term of this Agreement, the approved plans, programs, and

policy shall not be amended or rescinded without the prior written approval of the Reserve Bank
and the OSBC.
Communications
19.

A l l communications regarding this Agreement shall be sent to:
(a)

Ms. Susan E. Zubradt
Vice President
Federal Reserve Bank of Kansas City
1 Memorial Drive
Kansas City, Missouri 64198

(b)

Mr. J. Thomas Thull
Commissioner
Kansas Office of the State Bank Commissioner
700 S.W. Jackson, Suite 300
Topeka, Kansas 66603-3796

(c)

Mr. Michael Balsbaugh
President
1st Financial Bank
11120 West 135th Street
Overland Park, Kansas 66211-9631

Miscellaneous
20.

Notwithstanding any provision of this Agreement, the Reserve Bank and the

OSBC may, in their sole discretion, grant written extensions of time to the Bank to comply with
any provision of this Agreement.
21.

The provisions of this Agreement shall be binding upon the Bank and its

institution-affiliated parties, in their capacities as such, and their successors and assigns.
22.

Each provision of this Agreement shall remain effective and enforceable until

stayed, modified, terminated, or suspended in writing by the Reserve Bank and the OSBC.
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23.

The provisions of this Agreement shall not bar, estop, or otherwise prevent the

Board of Governors, the Reserve Bank, the OSBC or any other federal or state agency from
taking any other action affecting the Bank, or any of its current or former institution-affiliated
parties and their successors and assigns.
24.

Pursuant to Section 50 of the FDI Act (12 U.S.C. § 1831aa), this Agreement is

enforceable by the Board of Governors under section 8 of the FDI Act (12 U.S.C. § 1818).
IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of
the 16th day of June, 2009.

SignedbyMichael D. Atcheson
Chairman of the Board of
Directors, 1st Financial Bank

Signed by Susan E. Zubradt
VicePresident,FederalReserveBankofKansasCity

SignedbyJ. Thomas Thull
Commissioner, Kansas Office of the State Bank Com
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UNITED STATES OF AMERICA
Before the
OFFICE OF THRIFT SUPERVISION

In the Matter of

LA JOLLA BANCORP, INC.
Rancho Santa Fe, California
OTS Docket No. H3393

)
)
)
)
)
)
)
)
)

Order No.: WN-09-027

Effective Date: September 9, 2009

ORDER TO CEASE AND DESIST

WHEREAS, La Jolla Bancorp, Inc., Rancho Santa Fe, California, OTS Docket No.
H3393 (Holding Company), by and through its Board of Directors (Board) has executed a
Stipulation and Consent to the Issuance of an Order to Cease and Desist (Stipulation); and
WHEREAS, the Holding Company, by executing the Stipulation, has consented and
agreed to the issuance of this Order to Cease and Desist (Order) by the Office of Thrift
Supervision (OTS) pursuant to 12 U.S.C. § 1818(b); and
WHEREAS, pursuant to delegated authority, the OTS Regional Director for the Western
Region (Regional Director), is authorized to issue Orders to Cease and Desist where a savings
and loan holding company has consented to the issuance of an order.
NOW, THEREFORE, IT IS ORDERED that:
Cease and Desist.
1.

The Holding Company and its directors, officers, employees, and agents shall cease and

desist from any action (alone or with another or others) for or toward causing, bringing about,

La Jolla Bancorp, Inc.
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participating in, counseling or the aiding and abetting of unsafe or unsound practices that
resulted in inadequate asset quality, earnings, liquidity planning, and capital levels at its wholly
owned subsidiary, La Jolla Bank, FSB, Rancho Santa Fe, California (Association).
Capital.
2.

Within thirty (30) days, the Holding Company shall adopt and submit for Regional

Director review and comment a consolidated capital plan to attain and maintain no later than
December 31, 2009 capital ratios of at least eight percent (8%) Tier 1 Core and twelve percent
(12%) Total Risk-Based Capital (Capital Plan). At a minimum, the Capital Plan shall:
(a)

consider the requirements and restrictions imposed by this Order and the Order to

Cease and Desist issued by the OTS against the Association, dated September 9, 2009;
and
(b)

address specifically the actions to be taken by the Holding Company to cause the

Association to attain and maintain the required capital levels, including, without
limitations, the Holding Company accessing the capital markets.
3.

Within fifteen days of receipt of any comments from the Regional Director, the Board

shall make the changes, if any, to the Capital Plan required by the Regional Director. Thereafter,
the Board shall adopt and the Holding Company shall comply with the Capital Plan. Within five
(5) days of the Board meeting at which it was adopted, the Holding Company shall provide a
copy of the final Capital Plan to the Regional Director.
4.

On a monthly basis, beginning with the month ending September 30, 2009, the Board

shall review actual results to projected results within the Capital Plan, and in particular, shall
monitor and review the sufficiency of the Association’s capital position in relation to the
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Association’s risk profile and shall fully document such review in the minutes of the Board
meetings.
Capital Distributions and Stock Repurchases.
5.

Effective immediately, the Holding Company shall not declare, make, or pay any

dividends or other capital distributions, or repurchase or redeem any capital stock without
receiving the prior written non-objection of the Regional Director. The Holding Company’s
written request for such non-objection shall be submitted to the Regional Director at least thirty
(30) days prior to the anticipated date of the proposed dividend payment, capital distribution or
stock redemption.
6.

Effective immediately, the Holding Company shall not take, directly or indirectly, dividends

or any other form of payment representing a reduction in the Association’s capital from the
Association without receiving the prior written non-objection of the Regional Director. The Holding
Company’s written request for such non-objection shall be submitted to the Regional Director at
least thirty (30) days prior to the anticipated date of the proposed dividend payment or capital
distribution.
Debt Limitations/Restrictions.
7.

Effective immediately, the Holding Company shall not incur, issue, renew, repurchase, or

rollover any debt, increase any current lines of credit, or guarantee the debt of any entity without
receiving the prior written notice of non-objection of the Regional Director. The Holding
Company’s written request for such non-objection shall be submitted to the Regional Director at
least thirty (30) days prior to the anticipated date of any such proposed action.
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Payment Limitations/Restrictions.
8.

Effective immediately, the Holding Company shall make no payments (including but not

limited to principal, interest, or fees of any kind) on any existing debt without receiving the prior
written non-objection of the Regional Director. The Holding Company’s written request for
such non-objection shall be submitted to the Regional Director at least thirty (30) days prior to
the anticipated date of any such proposed payment.
Operations Plan.
9.

Within sixty (60) days, the Holding Company shall submit to the Regional Director for

review and comment an Operations Plan that addresses how Holding Company will meet all
financial obligations for the calendar year 2009 through 2012, including, but not limited to,
payments on senior notes, dividend payments on preferred stock, and interest payments on trust
preferred securities without reliance on dividends from the Association. The Operations Plan
shall include, at a minimum, comprehensive pro forma cash flow projections detailing all
anticipated sources and uses of funds, including, but not limited to, any scheduled payment
obligations of Holding Company related to outstanding debt, operating expenses, and equity
issuances.
10.

Within fifteen (15) days of receipt of any comments from the Regional Director, the

Board shall make the changes, if any, to the Operations Plan required by the Regional Director.
Thereafter, the Board shall adopt and the Association shall implement and comply with the
Operations Plan. Within five (5) days of the Board meeting at which it was adopted, the
Association shall provide a copy of the Operations Plan to the Regional Director.
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11.

Any request to modify the Operations Plan shall be submitted to Regional Director for

review and written non-objection at least thirty (30) days prior to the proposed date to implement
any such modification.
12.

On a quarterly basis, beginning with the quarter ending December 31, 2009, the Board

shall review a report prepared by Management detailing the adequacy of the Operations Plan
given the projected financial obligations of the Holding Company and actual operating results,
including a detailed description of any material deviations from the Operations Plan and a
description of the corrective actions or measures that have been implemented or are proposed to
address each material deviation (Variance Analysis Report).
13.

Within forty-five (45) days after the end of each quarter, beginning with the quarter

ending December 31, 2009, the Board shall provide the Regional Director with a copy of each
Variance Analysis Report, and the minutes from the Board meeting containing the Board’s
discussion of the Variance Analysis Report, including, if applicable, any Board discussion of
possible modifications to the Operations Plan.
Thrift Oversight.
14.

Effective immediately, the Holding Company shall ensure the Association’s compliance

with applicable laws, rules and regulations and all terms and conditions of the Order to Cease
and Desist issued by the OTS against the Association, dated September 9, 2009.
Directorate and Management Changes.
15.

Effective immediately, the Holding Company shall comply with the prior notification

requirements for changes in directors and Senior Executive Officers as set forth in 12 C.F.R. Part
563, Subpart H.
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Employment Contracts/Compensation Arrangements.
16.

Effective immediately, the Holding Company shall not enter into, renew, extend, or

revise any contractual arrangement relating to compensation or benefits for any Senior Executive
Officer or Director of the Holding Company, unless it first provides the Regional Director with
not less than thirty (30) days prior written notice of the proposed transaction. The notice to the
Regional Director shall include a copy of the proposed employment contract or compensation
arrangement, or a detailed written description of the compensation arrangement to be offered
such Officer or Director, including all benefits and perquisites. The Board shall ensure that any
contract, agreement, or arrangement submitted to the Regional Director fully complies with the
requirements of 12 C.F.R. Part 359.
Severance and Indemnification Payments.
17.

Effective immediately, the Holding Company shall not make any golden parachute

payment 1 or prohibited indemnification payment 2 unless, with respect to each such payment, the
Holding Company has complied with the requirements of 12 C.F.R. Part 359.
Effective Date, Incorporation of Stipulation.
18.

This Order is effective on the Effective Date as shown on the first page. The Stipulation

is made a part hereof and is incorporated herein by this reference.
Duration.
19.

This Order shall remain in effect until terminated, modified, or suspended by written

notice of such action by the OTS, acting by and through its authorized representatives.

1
2

The term “golden parachute payment” is defined at 12 C.F.R. § 359.1(f).
The term “prohibited indemnification payment” is defined at 12 C.F.R. § 359.1(1).
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Time Calculations.
20.

Calculation of time limitations for compliance with the terms of this Order run from the

Effective Date and shall be based on calendar days, unless otherwise noted.
21.

The Regional Director, or an OTS authorized representative, may extend any of the

deadlines set forth in the provisions of this Order upon written request by the Holding Company
that includes reasons in support for any such extension. Any OTS extension shall be made in
writing.
Submissions and Notices.
22.

All submissions, including any reports, to the OTS that are required by or contemplated

by this Order shall be submitted within the specified timeframes.
23.

Except as otherwise provided herein, all submissions, requests, communications,

consents, or other documents relating to this Order shall be in writing and sent by first-class U.S.
mail (or by reputable overnight carrier, electronic facsimile transmission, or hand delivery by
messenger) addressed as follows:
(a)

To the OTS:
C.K. Lee, Regional Director
Office of Thrift Supervision, Western Region
225 E. John Carpenter Freeway, Suite 500
Irving, TX 75062-2326
With a copy to:
Timothy J. Lane, Assistant Director
Office of Thrift Supervision, Western Region
1551 North Tustin Avenue, Suite 1050
Santa Ana, CA 92705-8661
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(b)

To the Holding Company:
Frank R. Warren, Chairman
La Jolla Bancorp, Inc.
6134 La Granada
Rancho Santa Fe, CA 92067

No Violations Authorized.
24.

Nothing in this Order or the Stipulation shall be construed as allowing the Holding

Company, its Board, officers, or employees to violate any law, rule, or regulation.
IT IS SO ORDERED.
OFFICE OF THRIFT SUPERVISION
By:

/s/
C.K. Lee
Regional Director, Western Region

Date: See Effective Date on page 1
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UNITED STATES OF AMERICA
Before the
OFFICE OF THRIFT SUPERVISION

In the Matter of

LA JOLLA BANCORP, INC.
Rancho Santa Fe, California
OTS Docket No. H3393

)
)
)
)
)
)
)
)
)

Order No.: WN-09-027

Effective Date: September 9, 2009

STIPULATION AND CONSENT TO ISSUANCE OF ORDER TO CEASE AND DESIST
WHEREAS, the Office of Thrift Supervision (OTS), acting by and through its Regional
Director for the Western Region (Regional Director), and based upon information derived from
the exercise of its regulatory and supervisory responsibilities, has informed La Jolla Bancorp,
Inc., Rancho Santa Fe, California, OTS Docket No. H3393 (Holding Company), that the OTS is
of the opinion that grounds exist to initiate an administrative proceeding against the Holding
Company pursuant to 12 U.S.C. § 1818(b);
WHEREAS, the Regional Director, pursuant to delegated authority, is authorized to
issue Orders to Cease and Desist where a savings and loan holding company has consented to the
issuance of an order; and
WHEREAS, the Holding Company desires to cooperate with the OTS to avoid the time
and expense of such administrative cease and desist proceeding by entering into this Stipulation
and Consent to the Issuance of Order to Cease and Desist (Stipulation) and, without admitting or
denying that such grounds exist, but only admitting the statements and conclusions in Paragraphs
1 - 3 below concerning Jurisdiction, hereby stipulates and agrees to the following terms:
La Jolla Bancorp, Inc.
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Jurisdiction.
1.

The Holding Company is a “savings and loan holding company” within the meaning of

12 U.S.C. § 1813(w)(3) and 12 U.S.C. § 1467a. Accordingly, the Holding Company is a
“depository institution holding company” as that term is defined in 12 U.S.C. § 1813(w)(1).
2.

Pursuant to 12 U.S.C. § 1818(b)(9), the “appropriate Federal banking agency” may

initiate cease-and-desist proceedings against a savings and loan holding company in the same
manner and to the same extent as a savings association for regulatory violations and unsafe or
unsound acts or practices.
3.

Pursuant to 12 U.S.C. § 1813(q), the Director of the OTS is the “appropriate Federal

banking agency” with jurisdiction to maintain an administrative enforcement proceeding against
a savings and loan holding company. Therefore, the Holding Company is subject to the
authority of the OTS to initiate and maintain an administrative cease and desist proceeding
against it pursuant to 12 U.S.C. § 1818(b).
OTS Findings of Fact.
4.

Based on its examination of the Holding Company conducted as of December 29, 2008,

the OTS finds that the Holding Company has engaged in unsafe and unsound practices, and has
failed to ensure that its wholly owned savings association subsidiary, La Jolla Bank, FSB
(Association), did not engage in unsafe and unsound practices that resulted in inadequate asset
quality, earnings, liquidity planning, and capital levels at the Association..
Consent.
5.

The Holding Company consents to the issuance by the OTS of the accompanying Order

to Cease and Desist (Order). The Holding Company further agrees to comply with the terms of
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the Order upon the Effective Date of the Order and stipulates that the Order complies with all
requirements of law.
Finality.
6.

The Order is issued by the OTS under 12 U.S.C. § 1818(b). Upon the Effective Date, the

Order shall be a final order, effective, and fully enforceable by the OTS under the provisions of
12 U.S.C. § 1818(i).
Waivers.
7.

The Holding Company waives the following:
(a)

the right to be served with a written notice of the OTS’s charges against it as

provided by 12 U.S.C. § 1818(b) and 12 C.F.R. Part 509;
(b)

the right to an administrative hearing of the OTS’s charges as provided by 12

U.S.C. § 1818(b) and 12 C.F.R. Part 509;
(c)

the right to seek judicial review of the Order, including, without limitation, any

such right provided by 12 U.S.C. § 1818(h), or otherwise to challenge the validity of the
Order; and
(d)

any and all claims against the OTS, including its employees and agents, and any

other governmental entity for the award of fees, costs, or expenses related to this OTS
enforcement matter and/or the Order, whether arising under common law, federal statutes
or otherwise.
OTS Authority Not Affected.
8.

Nothing in this Stipulation or accompanying Order shall inhibit, estop, bar, or otherwise

prevent the OTS from taking any other action affecting the Holding Company if, at any time, the
OTS deems it appropriate to do so to fulfill the responsibilities placed upon the OTS by law.
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Other Governmental Actions Not Affected.
9.

The Holding Company acknowledges and agrees that its consent to the issuance of the

Order is solely for the purpose of resolving the matters addressed herein, consistent with
Paragraph 8 above, and does not otherwise release, discharge, compromise, settle, dismiss,
resolve, or in any way affect any actions, charges against, or liability of the Holding Company
that arise pursuant to this action or otherwise, and that may be or have been brought by any
governmental entity other than the OTS.
Miscellaneous.
10.

The laws of the United States of America shall govern the construction and validity of

this Stipulation and of the Order.
11.

If any provision of this Stipulation and/or the Order is ruled to be invalid, illegal, or

unenforceable by the decision of any Court of competent jurisdiction, the validity, legality, and
enforceability of the remaining provisions hereof shall not in any way be affected or impaired
thereby, unless the Regional Director in his or her sole discretion determines otherwise.
12.

All references to the OTS in this Stipulation and the Order shall also mean any of the

OTS’s predecessors, successors, and assigns.
13.

The section and paragraph headings in this Stipulation and the Order are for convenience

only and shall not affect the interpretation of this Stipulation or the Order.
14.

The terms of this Stipulation and of the Order represent the final agreement of the parties

with respect to the subject matters thereof, and constitute the sole agreement of the parties with
respect to such subject matters.
15.

The Stipulation and Order shall remain in effect until terminated, modified, or suspended

in writing by the OTS, acting through its Regional Director or other authorized representative.
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Signature of Directors/Board Resolution.
16.

Each Director signing this Stipulation attests that he or she voted in favor of a Board

Resolution authorizing the consent of the Holding Company to the issuance of the Order and the
execution of the Stipulation. This Stipulation may be executed in counterparts by the directors
after approval of execution of the Stipulation at a duly called Board meeting.
WHEREFORE, the Holding Company, by its directors, executes this Stipulation.
Accepted by:
LA JOLLA BANCORP, INC.
Rancho Santa Fe, California

OFFICE OF THRIFT SUPERVISION

By:

By:

/s/
Frank R. Warren
Chairman

/s/
C.K. Lee
Regional Director, Western Region

Date: See Effective Date on page 1

/s/
Richard K. Colbourne, Director

/s/
Rick F. Hall, Director

/s/
Tracy St. Amour, Director

/s/
Bruce L. Warren, Director

/s/
Joanne C. Warren, Director
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UNITED STATES OF AMERICA
Before the
OFFICE OF THRIFT SUPERVISION

)
)

In the Matter of

Order No.:

SE-09-026

)

Effective Date: May 15, 2009

New South Federal Savings Bank
Irondale, Alabama

)

OTS Docket No. 08083

1

ORDER TO CEASE AND DESIST
WHEREAS, New South Federal Savings Bank, Irondale, Alabama, OTS Docket No.
08083 (Association), by and through its Board of Directors (Board) has executed a Stipulation
and Consent to Issuance of Order to Cease and Desist (Stipulation); and

WHEREAS, the Association, by executing the Stipulation, has consented and agreed to
the issuance of this Order to Cease and Desist (Order) by the Office of Thrift Supervision (OTS)
pursuant to 12 U.S.C.

9 1818(b); and

WHEREAS, pursuant to delegated authority, the OTS Regional Director for the
Southeast Region (Regional Director), is authorized to issue Orders to Cease and Desist where a
savings association has consented to the issuance of an order.

NOW, THEREFORE, IT IS ORDERED that:
Order to Cease and Desist.
1.

The Association and its directors, officers, employees, and agents shall cease and desist

from any action (alone or with another or others) for or toward causing, bringing about,

participating in, counseling, or the aiding and abetting of any violation of applicable law,
regulation, and nonconformance with regulatory guidance including, but not limited to, the
following:
a.

12 C.F.R. Cj 560.10 1 (Real Estate Lending Standards);

b.

12 C.F.R. Part 570 - Appendix A (Interagency Guidelines Establishing Standards

for Safety and Soundness);
c.

12 C.F.R. Cj 560.160 (Asset Classification); and

d.

12 C.F.R. $9 560.170 and 562.1 (Records for Lending Transactions).

Capital.
2.

On and after September 30,2009, the Association shall have and maintain a Tier 1 capital

ratio equal to or greater than seven (7) percent and a total risk-based capital ratio equal to or
greater than thirteen (1 3) percent.

3.

On or before July 3 1,2009, the Board shall prepare and submit for Regional Director

review and comment a written plan to achieve and maintain the Association's capital at the
levels prescribed in Paragraph 2 (Capital Plan). At a minimum, the Capital Plan shall:
a.

consider the requirements and restrictions imposed by this Order;

b,

consider and address different scenarios based on current asset quality trends and

real estate market conditions;
c.

require the Senior Executive Officers (~anagement)'to continually assess the

sufficiency of the Association's capital levels relative to the Association's risk profile, classified
asset levels, allowance for loan and lease losses (ALLL), earnings, level of construction loans,
and trends in all of the above-listed areas;

I

The term Senior Executive Officer is defined at 12 C.F.R.

5 563.555.

d.

detail capital preservation and enhancement strategies with specific narrative

e.

consider and address the amount of additional capital that would be necessary to

goals;

meet the capital requirements of Paragraph 2 of this Order under different forward-looking
scenarios involving progressively more challenging economic environments;
f.

detail the method by which the additional capital will be raised to maintain at least

a Tier 1 capital ratio of seven (7) percent and a total risk-based capital ratio of thirteen (1 3)
percent under the different scenarios established pursuant to Paragraph 3 .e of this Order;
g.

identify the specific sources of additional capital;

h.

detail timeframes by which the additional capital will be raised and specific target

month-end capital levels; and
i.

require Management to prepare and submit for Board review at each regular

monthly Board meeting, a written report on the Association's compliance with the Capital Plan
and the Association's current capital levels (Capital Status Report).

4.

The Board shall make any changes to the Capital Plan required by the Regional Director

within twenty (20) days after being notified of such changes and provide a copy of the revised
Capital Plan to the Regional Director for review. Upon receipt of non-objection to the revised
Capital Plan from the Regional Director, the Board shall adopt the revised Capital Plan and the
revised Capital Plan shall be incorporated herein by reference and become part of this Order and
any violation of the revised Capital Plan shall be a violation of this Order. The Board shall
ensure that the Association adheres to and implements the revised Capital Plan. A copy of the
revised Capital Plan and the Board meeting minutes reflecting the Board's adoption thereof shall
be provided to the Regional Director within ten (10) days after the Board meeting.

5.

Beginning with the calendar month of August, 2009, the Board shall: (a) review the

Association's capital levels and the Capital Status Report at each regular monthly Board
meeting; and (b) ensure that Management continually assesses the sufficiency of the
Association's capital levels relative to the factors listed in Paragraph 3.c above. Management
shall provide the Board with written updates on the status of its compliance with the Capital
Plan. The Board's review of items (a) and (b) above at each regular monthly Board meeting
shall be fully detailed in the Board meeting minutes. A copy of the Capital Status Report, any
supporting documents, reports, or other information reviewed by the Board, and the Board
meeting minutes detailing the Board's review, shall be provided to the Regional Director within
ten (10) days after the Board meeting.

6.

After implementation of the Capital Plan, Management shall prepare monthly variance

reports on the Association's compliance with the Capital Plan within thirty (30) days after the
close of each calendar month starting with the month ending August 3 1, 2009 (Capital Variance
Report). The Capital Variance Reports shall: (a) detail actual operating versus projected results;
(b) include detailed explanations of any material deviations; and (c) include a description of the
specific corrective actions or measures that have been implemented or are proposed to address
each material deviation. A deviation shall be considered material under this Paragraph of the
Order when the Association: (i) engages in any material activity, line of business, or operation
that is inconsistent with the Capital Plan; (ii) exceeds the level of any activity or growth
contemplated in the Capital Plan by more than 10 percent; or (iii) falls below or fails to meet the
target amounts established in the Capital Plan by more than 10 percent.

7.

The Board's review of the monthly Capital Variance Reports and evaluation of

Management and the Association's compliance with the elelnents of the Capital Plan shall be

thoroughly documented in the Board meeting minutes. A copy of the Capital Variance Report,
any supporting documents, reports, or other information reviewed by the Board, and the Board
meeting minutes detailing the Board's review, shall be provided to the Regional Director within
ten (10) days after the Board meeting.

8.

Within fifteen (15) days after the date the Association does not meet the Tier 1 capital

ratio of seven (7) percent and the total risk-based capital ratio of thirteen (1 3) percent or the
Association is not in compliance with the Capital Plan implemented pursuant to Paragraph 3 of
this Order, or within fifteen (1 5) days from any request by the Regional Director for the
submission of a Contingency Plan, the Board shall prepare and submit for Regional Director
review and comment a written Contingency Plan. The Contingency Plan shall detail the actions
to be taken, with specific time frames, to achieve one of the following results by the later of the
date of receipt of all required regulatory approvals or sixty (60) days after the implementation of
the Contingency Plan: (a) merger with, or acquisition by another federally insured depository
institution or holding company thereof; or (b) voluntary liquidation by filing an appropriate
application with OTS in conformity with federal laws and regulations. The Association also
shall submit the Contingency Plan or an updated Contingency Plan within twenty (20) days of
the date from any request by the Regional Director.

9.

The Board shall make any changes to the Contingency Plan required by the Regional

Director within twenty (20) days after being notified of such changes and provide a copy of the
revised Contingency Plan to the Regional Director for review. Upon receipt of non-objection to
the revised Contingency Plan from the Regional Director, the Board shall adopt the revised
Contingency Plan and the revised Contingency Plan shall be incorporated herein by reference
and become part of this Order and any violation of the revised Contingency Plan shall be a

violation of this Order. The Board shall ensure that the Association adheres to and implements
the revised Contingency Plan. A copy of the revised Contingency Plan and the Board meeting
minutes reflecting the Board's adoption thereof shall be provided to the Regional Director within
ten (10) days after the Board Meeting.
10. The Association shall provide written status reports to the OTS detailing the Association's
actions taken and progress in implementing the Contingency Plan by no later than the 1" and 15th
of each calendar month following the implementation of the Contingency Plan and until such
time as the Association has a Tier 1 capital ratio of at least seven ( 7 )percent and a total riskbased capital ratio of at least thirteen (13) percent and is in compliance with its Capital Plan.
The bimonthly status reports shall detail: any contacts with investment bankers, any parties doing
due diligence, any offers relating to an acquisition or a merger, the execution of binding letters of
intent or purchase agreements, capital infusions from the Association's parent holding company,
or any other capital raising activities. The Association shall provide the OTS a notification of
the termination of negotiations with any party consideri~lgthe acquisition of five (5) percent or
more of the stock of the Association or a subordinated debt offering within one (1) business day
of the termination of the negotiations.

Business Plan.
11.

On or before July 3 1,2009, the Board shall prepare and submit to the Regional Director

for review and comment a new comprehensive business plan that covers the second, third, and
forth quarters of calendar year 2009, calendar years 2010 and 201 1, and the first quarter of
calendar year 2012 (Business Plan). The Business Plan shall, at a minimum, include: (a) a
detailed and specific discussion of the Board's plans and strategies to strengthen and improve the
Association's operations, earnings, and profitability, including plans to reduce the Association's

operating expenses; (b) a discussion of the Association's current financial position and resources
and detail the Board's strategies for preserving and enhancing the Association's financial
resources to meet the Association's needs under the Business Plan, adequately support the
Association's risk profile, maintain compliance with applicable regulatory capital requirements,
and satisfy the Association's liquidity needs; (c) quarterly pro forma financial projections
(balance sheet and income statement) for each period covered by the Business Plan; and (d)
identification of all relevant assumptions and projections made in formulating the Business Plan,
as well as documentation supporting such assumptions and projections.
12.

The Board shall make any changes to the Business Plan required by the Regional

Director within twenty (20) days after being notified of such changes and provide a copy of the
revised Business Plan to the Regional Director for review. Upon receipt of non-objection to the
revised Business Plan from the Regional Director, the Board shall adopt the revised Business
Plan and the revised Business Plan shall be incorporated herein by reference and become a part
of this Order and any violation of the revised Business Plan shall be a violation of this Order.
The Board shall ensure that the Association adheres to and implements the revised Business
Plan. A copy of the revised Business Plan and the Board meeting minutes reflecting the Board's
adoption thereof shall be provided to the Regional Director within ten (1 0) days after the Board
meeting. Any material modifications to the revised Business Plan shall be submitted to the
Regional Director for review and written non-objection at least forty-five (45) days prior to
implementation. A modification shall be considered material under this section of the Order if
the Association plans to: (a) engage in any activity that is inconsistent with the revised Business
Plan; or (b) exceed the level of any activity contemplated in the revised Business Plan or fail to
meet target amounts established in the revised Business Plan by more than 10%' unless the

activity involves assets risk-weighted 50% or less, in which case a variance of more than 25%
shall be deemed to be a material modification.
13.

The Board shall require Management to prepare and submit to the Board quarterly

variance reports on the Association's compliance with the revised Business Plan within thirty
(30) days after the close of each calendar quarter (Quarterly Business Plan Variance Reports)
beginning with the quarter ending June 30,2009. The Quarterly Business Plan Variance Reports
shall: (a) identify material variances in the Association's actual performance during the
preceding quarter as compared to the projections set forth in the revised Business Plan; (b)
contain an analysis and explanation of the identified variances; and (c) detail the specific
measures to be taken to address such variances, including adjustments to the underlying
assumptions.

14.

The Board shall review the Quarterly Business Plan Variance Reports each quarter and

conduct a thorough review and assessment of the Association's compliance with the revised
Business Plan and take corrective actions if necessary to ensure adherence to the revised
Business Plan. The Board's review of the Quarterly Business Plan Variance Reports and
assessment of the Association's compliance with the revised Business Plan shall be fully
documented in the appropriate Board meeting minutes. A copy of the Quarterly Business Plan
Variance Report, any supporting documents, reports, or other information reviewed by the
Board, and the Board meeting minutes detailing the Board's review and corrective actions, if
any, shall be provided to the Regional Director within ten (10) days after the Board meeting.
Lending
15.

Effective immediately, the Association shall not (a) originate or purchase or commit to

originate or purchase any new construction loans; or (b) extend additional funds in excess of the

approved loan amounts to borrowers on or relating to existing construction loans without, in each
case, the prior written non-objection of the Regional Director. The Bank may fund legally
binding commitments that were executed prior to May 1,2009. Prior to funding a legally
binding commitment pursuant to this Paragraph, the Board shall ensure that the Association has
and maintains a statement or opinion from legal counsel that the commitment is a legally binding
commitment under applicable state law.
16.

On or before June 30,2009, the Board shall prepare and submit to the Regional Director

for review and comment a detailed written plan with specific timeframes, targets, and reporting
requirements to reduce the Association's level of speculative construction loans2 ( ~ o a n
Reduction Plan). The Board shall make any changes to the Loan Reduction Plan required by the
Regional Director within thirty (30) days after receipt. Thereafter, the Board shall adopt and
ensure that the revised Loan Reduction Plan is fully implemented and adhered to by the
Association. Any modifications to the Loan Reduction Plan shall be submitted to the Regional
Director for review and written non-objection at least thirty (30) days prior to implementation.
17.

The Board shall review the Association's compliance with the revised Loan Reduction

Plan within thirty (30) days after the close of each calendar quarter, beginning with the quarter
ending on June 30,2009. The Board shall require Management to prepare and submit to the
Board, a written report detailing the Association's compliance with the revised Loan Reduction
Plan and the status of all related loan modification activity. The Board's quarterly review shall
be fully detailed in the appropriate Board meeting minutes. A copy of the Board meeting
minutes and any supporting documents, reports, or other information reviewed by the Board
shall be provided to the Regional Director within thirty (30) days after the Board meeting.

' The term speculative construction loan is defined as a loan originated without a contract to sell

18.

On or before July 3 1, 2009, the Board shall revise the Association's loan underwriting

policies and procedures to: (a) include prudent limits on the volume of out-of-area loans3 deemed
acceptable; and (b) prohibit indirect auto lending program loans with loan-to-value ratios in
excess of 100 percent (Loan Underwriting Policy). The Board shall adopt the Loan
Underwriting Policy and ensure that the Association adheres to and implements the Loan
Underwriting Policy. Out-of-area loans shall be monitored by Management as exceptions to the
Loan Underwriting Policy and reported to the Board within thirty (30) days after the close of
each calendar quarter, beginning with the quarter ending on June 30, 2009.
Allowance for Loan and Lease Losses.

19.

On or before June 30, 2009, the Board shall revise the Association's policies, procedures,

and methodology to ensure the timely establishment and maintenance of adequate ALLL in
accordance with applicable laws, regulations, and regulatory guidance (ALLL Policy). The
ALLL Policy shall, at a minimum, conform to the regulatory requirements and guidance
contained in 12 C.F.R.

5 560.160(b), Section 261 of the OTS Examination Handbook, the

December 13, 2006 Interagency Policy Statement on ALLL (CEO Memorandum # 250), and
Generally Accepted Accounting Principles and Statements of Financial Accounting Standards
(SFAS) No. 5 and SFAS No. 114. The Board shall adopt the ALLL Policy and ensure that the
Association adheres to and implements the ALLL Policy.
20.

Not less than ten (1 0) days after the end of each calendar quarter, beginning with the

quarter ending June 30, 2009, Management shall analyze the adequacy of the Association's
ALLL and prepare a written report to the Board containing Management's analysis of the
Association's ALLL (Quarterly ALLL Report). The Board's review of the Quarterly ALLL
3

The term out-of-area loan is defined as a loan collateralized by property located in a geographic area outside the
Association's delineated lending area pursuant to the Community Reinvestment Act that is not held by the
Association for sale.

Report shall be fully documented in the appropriate Board meeting minutes and shall include
specific details regarding any corrective actions adopted by the Board. The Board shall
document the factors considered and conclusions reached by the Board in determining the
adequacy of the Association's ALLL in the appropriate Board meeting minutes. In assessing,
establishing, and maintaining an appropriate level of ALLL, the Board shall, at a minimum,
consider the following:
a.

the results of all internal loan reviews and classifications;

b.

the loan loss experiences and history of the Association covering an expanded

segmentation of the Association's loan portfolio;
c.

an estimate of the potential loss exposure on each significant%redit;

d.

concentrations of credit; and

e.

current and prospective markets and economic conditions.

A copy of the Quarterly ALLL Report, any supporting documents, reports, or other information
reviewed by the Board, and the Board meeting minutes detailing the Board's review shall be
provided to the Regional Director within ten (1 0) days after the Board meeting. Any deficiency
in the ALLL shall be remedied in the quarter in which it is discovered and before the Association
files its Thrift Financial Report (TFR) with the OTS.

2 1.

Not less than annually, beginning with calendar year 2009, the Board shall retain a

qualified and experienced third party consultant to conduct a review of the Association's ALLL
methodology to verify and validate the accuracy, thoroughness, and effectiveness of the
methodology in establishing appropriate ALLL levels. A written report (ALLL Methodology
Report) shall be prepared and submitted to the Board for review within forty-five (45) days

A credit shall be considered significant for the purposes of assessing, establishing, and maintaining an appropriate
level of ALLL if it isiwas $750,000 or greater at origination.

following the end of each calendar or fiscal year end detailing the consultant's review and
findings. The Board's review of the ALLL Methodology Report, including any corrective
actions adopted by the Board, shall be fully documented in the Board meeting minutes. A copy
of the ALLL Methodology Report and the Board meeting minutes detailing the Board's review
shall be provided to the Regional Director within ten (10) days after the date of the Board
meeting.
Problem Assets.

22.

On or before July 3 1,2009, the Board shall prepare and submit to the Regional Director

for review and comment a detailed, written plan with specific strategies, targets and timeframes
to reduce the Association's level of criticized assets, which include classified assets, special
mention assets, nonperfosming assets, and delinquent loans (Problem Asset Plan). For purposes
of this Paragraph, "reduce" means to collect, sell, charge off, or improve the quality of an asset
sufficient to warrant its removal from adverse criticism or classification. At a minimum, the
Problem Asset Plan shall require Management to prepare and submit for Board review: (a)
individual written asset resolution plans for each criticized asset and delinquent loan of Seven
Hundred and Fifty Thousand Dollars ($750,000) or greater (Asset Resolution Plans); and (b) a
quarterly written asset status report (Quarterly Asset Report). The Quarterly Asset Report shall
be submitted to the Board at the first regularly scheduled Board meeting following the end of
each calendar quarter, beginning with the quarter ending June 30, 2009. The Quarterly Asset
Report shall include:
a.

a summary of and update on the current status of all Asset Resolution Plans for

criticized assets and delinquent loans of $750,000 or greater;
b.

a detailed analysis of the calculation and adequacy of the Association's ALLL

levels and comparison of ALLL levels to the total level of classified assets;
c.

a comparison of classified assets to core and risk based capital;

d.

a comparison of classified assets at the current quarter end with the preceding

quarter;
e.

a breakdown of classified assets by type (residential, acquisition and

development, construction, land loans, etc.); and
f.

a discussion of the actions taken during the preceding quarter to reduce the

Association's level of criticized assets and delinquent loans and recommendations regarding any
additional actions or steps that should be taken by Management in the future.
The Board's review of the Quarterly Asset Reports, and any corrective actions adopted by the
Board, shall be fully documented in the appropriate Board meeting minutes.
23.

On or before June 30,2009, the Board shall ensure adequate staffing is in place at the

Association to assess and resolve the volume and level of criticized assets and delinquent loans
as required by this Order and to address the related areas identified in the September 2,2008
OTS Report of Examination of the Association (2008 Examination) as requiring immediate
attention including, but not limited to, credit administration, risk grading, risk monitoring, and
management, and implementation of the Problem Asset Plan.
24.

The Board shall make any changes to the Problem Asset Plan required by the Regional

Director within forty-five (45) days after being notified of such changes and provide a copy of
the revised Problem Asset Plan to the Regional Director for review. Upon receipt of nonobjection to the revised Problem Asset Plan from the Regional Director, the Board shall adopt
the revised Problem Asset Plan and ensure that the Association adheres to and implements the
revised Problem Asset Plan.

25.

The Board shall review the Association's compliance with the revised Problem Asset

Plan and the Asset Resolution Plans within thirty (30) days after the close of each calendar
quarter, beginning with the quarter ending September 30,2009 (Quarterly Problem Asset Plan
Review). The Board's review of the Quarterly Problem Asset Plan Reviews and assessment of
the Association's compliance with the revised Problem Asset Plan and the Asset Resolution
Plans shall be fully documented in the appropriate Board meeting minutes. A copy of the
Quarterly Problem Asset Plan Review and supporting documents, reports, or other information
reviewed by the Board, and the Board meeting minutes detailing the Board's review shall be
provided to the Regional Director within ten (10) days after the Board meeting.

Liquidity.
26.

On or before June 30,2009, the Board shall prepare and adopt a liquidity plan to ensure

that the Association maintains adequate short-term and long-term liquidity to withstand any
anticipated or extraordinary demand against its hnding base (Liquidity Plan). The Liquidity
Plan shall, at a minimum, include the following:
a.

a cash flow analysis that includes reasonable assumptions, identifies all

anticipated funding needs and the sources to meet those needs, considers the level and maturity
of any broltered deposits, and addresses any contingent liabilities; and
b.

identification of alternative funding sources in order to meet extraordinary

denlands or to provide liquidity in the event the sources identified in this Paragraph are
insufficient. Such alternative funding sources must consider, at a minimum, the selling of assets,
obtaining lines of credit from correspondent banks, recovering charged-off assets, and injecting
additional equity capital.
Thereafter, the Board shall ensure that the Association complies with the Liquidity Plan.

27.

On or before June 30, 2009, the Board shall ensure that Management reviews and prepares

a weekly analysis of the Association's liquidity that assesses the Association's compliance with its
liquidity policies and procedures and the Liquidity Plan required by Paragraph 26 (Weekly
Liquidity Review). The Weekly Liquidity Review shall evaluate and consider:
a.

a maturity schedule of certificates of deposit, including large uninsured deposits;

b.

the volatility of demand deposits including escrow deposits;

c.

the amount and type of loan commitments and standby letters of credit;

d.

an analysis of the continuing availability and volatility of present funding sources;

e.

an analysis of the impact of decreased cash flow from the Association's loan

portfolio resulting from delinquent and non-performing loans; and
f.

an analysis of the impact of decreased cash flow from the sale of loans or loan

participations.
28.

The Weekly Liquidity Reviews for the immediately preceding calendar month shall be

submitted to the Board prior to each monthly Board meeting, beginning with the May 2009
meeting. Management also shall prepare and submit for Board review a written report
identifying any funding needs (to repay loans or advances from correspondent banks or to pay
off brokered deposits) relating to liquidity issues identified for the immediately preceding month
(Monthly Liquidity Review). The Board's review of the Weekly Liquidity Reviews, the
Monthly Liquidity Reviews, and any corrective actions adopted by the Board, shall be fully
documented in the appropriate Board meeting minutes. The Board shall provide the Regional
Director with quarterly updates on the Association's liquidity position and compliance with the
Liquidity Plan within thirty (30) days after the end of each calendar quarter, beginning with the
quarter ending June 30,2009.

Violations of I,aw andlor Ileficiencies and Weaknesses.

29.

On or before July 3 1,2009, the Board shall ensure that all violations of law, rule,

regulation, noncompliance with applicable OTS and Interagency Guidelines, and other
deficiencies and weaknesses discussed in the 2008 Examination are corrected. Within ninety
(90) days, the Board shall prepare, adopt, and thereafter ensure that the Association adheres to
specific procedures to prevent future violations, noncompliance, or deficiencies and weaknesses.
30.

Within thirty (30) days of receipt of any subsequent OTS Report of Examination, internal

audit report, independent external audit report, or other report prepared by the Association
employees, agents, or independent contractors, which cites or discusses any weakness,
deficiency, or violation of law, rule, or regulation, the Board shall prepare, adopt, and thereafter
ensure the Association adheres to specific procedures to correct such weaknesses, deficiencies.
and violations and prevent future weaknesses, deficiencies, and violations.
Growth.

3 1.

Effective immediately, the Association is subject to and shall comply with the

requirements and provisions of OTS Regulatory Bulletin (RB) 3b. Without the prior written
approval of the Regional Director, the Association shall not increase its total assets during any
quarter, beginning with the quarter ending June 30,2009, in excess of an amount equal to net
interest credited on deposit liabilities during the quarter. The growth restrictions imposed by this
Paragraph shall remain in effect until the OTS review and approval of the Association's Business
Plan under Paragraph 11 of this Order.
Management Changes.

32.

Effective immediately, the Association shall comply with the prior notification

requirements for changes in directors and Senior Executive Officers set forth in 12 C.F.R. Part
563, Subpart H, 12 C.F.R. $ $ 563.550 through 563.590.

Employment Contracts and Compensation Arrangements.
33.

Effective immediately, the Association shall not make any payments to New South

Bancshares, Inc., Birmingham, Alabama, OTS No. H-2406 (NSBI) for or representing salary
payments, benefits, or reimbursement for travel or other expenses of NSBI directors or
employees without the prior written approval of the Regional Director.
34.

Effective immediately, the Association shall not enter into any new, or renew, extend. or

revise any current contractual arrangement relating to compensation or benefits for any Senior
Executive Officer or director of the Association, unless it first provides the OTS with not less
than thirty (30) days prior written notice of the proposed transaction. The notice to the OTS shall
include a copy of the proposed employment contract or compensation arrangement, or a detailed,
written description of the compensation arrangenlent to be offered to such officer or director,
including all benefits and perquisites. The Board shall ensure that any contract, agreement or
arrangement submitted to the OTS fully complies with the requirements of 12 C.F.R. Part 359,
12 C.F.R. §$ 563.39 and 563.161(b), and 12 C.F.R. Part 570 - Appendix A.

Severance and Indemnification Payments.
35.

Effective immediately, the Association shall not make any golden parachute payment' or

prohibited indemnification payment6 unless, with respect to each such payment, the Association
has complied with the requirements of 12 C.F.R. Part 359 and, as to indemnification payments,
12 C.F.R. $ 545.121.

5
6

The term "golden parachute payment" is defined at 12 C.F.R. 5 359.1(f).
The term "prohibited indemnification payment" is defined at 12 C.F.R. $ 359.1(1).

Third Party Contracts.
36.

Effective immediately, the Association shall not enter into any arrangement or contract

with a third party service provider that is significant7 to the overall operation or financial
condition of the Association or outside the Association's normal course of business unless, with
respect to each such contract, the Association has: (a) provided the OTS with a minimum of
thirty (30) days prior written notice of such arrangement or contract; (b) determined that the
arrangement or contract complies with the standards and guidelines set forth in Thrift Bulletin
82a (TB 82a); and (c) received written notice of non-objection from the Regional Director
37.

Effective immediately, the Association shall provide the OTS with written notice of all

new arrangements or contracts with third party service providers consistent with the
requirements of 12 U.S.C.

5 1464(d)(7)(D)(ii).

Such notice shall be provided to the Regional

Director not later than thirty (30) days after the earlier of: (a) the date on which the Association
enters into the contract; or (b) the date on which the performance of the service is initiated. The
Board shall review all arrangements or contracts with third party service providers covered by
this Paragraph to ensure compliance with the standards and guidelines set forth in TB 82a.
Brokered Deposits.
38.

Effective immediately, the Association shall comply with the requirements of 12 C.F.R.

5

337.6(b)(2) and shall not, without obtaining the prior written approval of the Federal Deposit
Insurance Corporation pursuant to 12 C.F.R. 5 337.6(c)(i): (a) accept, renew, or roll over any
brolcered deposit, as that term is defined at 12 C.F.R.
as that term is defined at 12 C.F.R.

5 337.6(a)(2); or (b) act as a deposit broker,

5 337.6(a)(5).

Dividends.

7

A contract shall be considered significant to the overall operation or financial condition of the Association where
the annual contract amount equals or exceeds two (2) percent of the Association's total capital.

39.

Effective immediately, the Association shall pay no dividends or make any other capital

distributions, as that term is defined in 12 C.F.R. 5 563.141, without receiving the prior written
approval of the Regional Director. The Association's written request for approval should be
submitted to the Regional Director at least thirty (30) days prior to the anticipated date of the
proposed dividend payment or distribution of capital.
Affiliate and Insider Transactions.
40.

Effective immediately, the Association shall not engage in any transaction with an

~ f f i l i a t eunless,
~
with respect to each such transaction, the Association has complied with the
notice requirements set forth in 12 C.F.R. 5 563.41(~)(4),which notice also shall include the
information set forth in 12 C.F.R.

5 563.41(~)(3).The Board shall ensure that any transaction

with an affiliate complies with the requirements of 12 C.F.R. 5 563.4 1, 12 C.F.R. Part 223
(Regulation W), and the guidance contained in Section 3 10 of the OTS Examination Handbook.
The Board shall ensure that documentation demonstrating such compliance is maintained in the
Association's files and records.
41.

Effective immediately, the Association shall not make any loans to or enter into any

contracts or agreements with any insiders9 except in compliance with applicable laws, rules, and
regulations including, but not limited to, 12 C.F.R. Part 215 and 12 C.F.R.

5 564.43, and Section

3 10 of the OTS Examination Handbook. The Board shall ensure that the Association complies
with the requirements of this Paragraph and that documentation demonstrating such compliance
is maintained in the Association's files and records.

12 C.F.R. 5 223.2
12 C.F.R. 5 215.2(h)

Board Compliance Committee.
42.

Within thirty (30) days, the Board shall appoint a committee (Regulatory Compliance

Committee) comprising three or more non-employee directors to monitor and coordinate the
Association's compliance with the provisions of this Order and the completion of all corrective
action required in the 2008 Examination.
43.

Within thirty (30) days after the end of each calendar quarter, beginning with the quarter

ending June 30,2009, the Regulatory Compliance Committee shall submit a written progress
report to the Board detailing the actions taken to comply with each provision of this Order, the
corrective actions required by the 2008 Examination, and the results of all such actions. The
Board shall review the Regulatory Compliance Committee's progress report and adopt a
resolution: (a) certifying that each director has reviewed the progress report; (b) detailing the
Association's compliance with the provisions of this Order and the corrective actions contained
in the 2008 Examination; (c) identifying each instance of noncompliance; and (d) setting forth in
detail additional corrective actions or steps adopted or required by the Board to address each
instance of noncompliance.
44.

Within forty-five (45) days after the end of each calendar quarter, the Board shall submit

to the Regional Director: (a) a copy of the Regulatory Compliance Committee's quarterly
progress report required by Paragraph 43 of this Order; and (b) a copy of the Board resolution
required by Paragraph 43 of this Order, including the Board meeting minutes. Nothing contained
herein shall diminish the responsibility of the entire Board to ensure the Association's
compliance with the provisions of this Order.

Effective Date, Incorporation of Stipulation.
45.

This Order is effective on the Effective Date as shown on the first page. The Stipulation

is made a part hereof and is incorporated herein by this reference.
Duration.
46.

This Order shall remain in effect until terminated, modified, or suspended, by written

notice of such action by the OTS, acting by and through its authorized representatives.
Time Calculations.
47.

Calculation of time limitations for compliance with the terms of this Order nln from the

Effective Date and shall be based on calendar days, unless otherwise noted.
48.

The Regional Director may extend any of the deadlines set forth in the provisions of this

Order upon written request by the Association that includes reasons in support for any such
extension. Any OTS extension shall be made in writing.
Submissions and Notices.
49.

All submissions, including progress reports, to the OTS that are required by or

contemplated by this Order shall be submitted within the specified timeframes.
50.

Except as otherwise provided herein, all submissions, requests, communications,

consents, or other documents relating to this Order shall be in writing and sent by first class U.S.
mail (or by reputable overnight carrier, electronic facsimile transmission, or hand delivery by
messenger) addressed as follows:
a.

To the OTS:
Arthur W. Goodhand, Acting Regional Director
Office of Thrift Supervision
1475 Peachtree St., NE
Atlanta, Georgia 30309
404.897.1861 (Fax)

b.

To the Board
New South Federal Savings Bank
2000 Crestwood Blvd
Irondale, AL 352 10
205.9514375 (Fax)

No Violations Authorized.

5 1.

Nothing in this Order or the Stipulation shall be construed as allowing the Association, its

Board, officers or employees to violate any law, rule, or regulation.
IT IS SO ORDERED.

OFFICE OF THRIFT SUPERVISION

By:

Is/

Arthur W. Goodhand
Southeast Acting Regional Director
Date: See Effective Date on page 1

UNITED STATES OF AMERICA
Before the
OFFICE OF THRIFT SUPERVISION

In the Matter of

New South Federal Savings Bank
Irondale, Alabama

1
1
1
1
)

Order No.:

SE-09-026

Effective Date: May 15, 2009

1
)
)

OTS Docket No. 08083

STIPULATION AND CONSENT TO ISSUANCE OF ORDER TO CEASE AND DESIST
WHEREAS, the Office of Thrift Supervision (OTS), acting by and through its Regional
Director for the Southeast Region (Regional Director), and based upon information derived from
the exercise of its regulatory and supervisory responsibilities, has informed New South Federal
Savings Bank, Irondale, Alabama, OTS Docket No. 08083 (Association), that the OTS is of the
opinion that grounds exist to initiate an administrative proceeding against the Association
pursuant to 12 U.S.C.

5

1818(b);

WHEREAS, the Regional Director, pursuant to delegated authority, is authorized to
issue Orders to Cease and Desist where a savings association has consented to the issuance of an
order; and

WHEREAS, the Association desires to cooperate with the OTS to avoid the time and
expense of such administrative cease and desist proceedings by entering into this Stipulation and
Consent to Issuance of Order to Cease and Desist (Stipulation) and, without admitting or denying
that such grounds exist, but only admitting the statements and conclusions in Paragraph 1 below

concerning Jurisdiction, hereby stipulates and agrees to the following terms:

1.

Jurisdiction.
a.

The Association is a "savings association" within the meaning of 12 U.S.C. rj

1813(b) and 12 U.S.C. Cj 1462(4). Accordingly, the Association is "an insured depository
institution" as that term is defined in 12 U.S.C. Cj 1813(c); and
b.

Pursuant to 12 U.S.C. Cj 1813(q), the Director of the OTS is the "appropriate

Federal banking agency" with jurisdiction to maintain an administrative enforcement proceeding
against a savings association. Therefore, the Association is subject to the authority of the OTS to
initiate and maintain an administrative cease and desist proceeding against it pursuant to 12
U.S.C. Cj l818(b).

2.

OTS Findings of Fact.
a.

Based on its September 2,2008 Report of Examination of the Association , the

OTS finds that the Association has engaged in unsafe and unsound banking and lending practices
related to the origination, oversight, and administration of its residential speculative construction,
indirect auto, floor plan, subprime auto, and subprime nonconforming mortgage portfolios (High
Risk Loans) as follows:
1.

the Association initiated and pursued an aggressive lending growth

strategy resulting in excessive levels of High Risk Loans that have experienced
significant credit quality deterioration, are not supported by appropriate levels of capital
and allowance for loan and lease losses (ALLL), and were undertaken with inadequate
credit administration and risk management policies, procedures, and practices;
..

11.

the Board of Directors of the Association (Board) failed to exercise

appropriate oversight and monitoring over the Association's Senior Executive Officers'
and activities and operations, failed to prepare, adopt, and ensure the Association's
compliance with appropriate policies, procedures, and requirements to ensure that the
lending activities, initiatives and programs were undertaken and conducted in a safe and
sound manner and did not present undue risk to the Association's financial condition,
failed to properly identify and manage the level of risk in the Association's loan
portfolio, failed to properly identify and classify assets, and failed to establish and
maintain an adequate level of ALLL in relation to the volume, type, and quality of loans
held, resulting in the Association operating with an excessive level of adversely classified
loans and assets, delinquent loans, and non-accrual loans; and
iii.

the Association's current capital levels are considered inadequate given

the Association's risk profile in relation to the volume, type, and quality of loans held, the
level of classified assets, and projected future earnings.
b.

The OTS also finds that the Association has other deficiencies in its management

and operations and has failed to comply with requirements of various laws, regulations, and
regulatory guidance, including, but not limited to:
i.

the real estate lending standards and interagency guidelines for real estate

lending policies, 12 C.F.R. rj 560.101;

..

11.

the Interagency Guidelines Establishing Standards for Safety and

Soundness set forth in Appendix A of 12 C.F.R. Part 570;
iii.

the OTS regulations regarding asset classification, 12 C.F.R. rj 560.160;
and

I

The term "Senior Executive Officer" is defined at 12 C.F.R. Ij 563.555 and includes the Chairman of the Board.
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iv.

the OTS regulations regarding records for lending transactions, 12 C.F.R.

Ij$ 560.170 and 562.1.
3.

Consent.
The Association consents to the issuance by the OTS of the accompanying Order to

Cease and Desist (Order). The Association further agrees to comply with the terms of the Order
upon the Effective Date of the Order and stipulates that the Order complies with all requirements
of law.

4.

Finalitv.
The Order is issued by the OTS under 12 U.S.C. § 1818(b) and upon the Effective Date it

shall be a final order, effective and fully enforceable by the OTS under the provisions of 12
U.S.C. Ij 1818(i).
5.

Waivers.
The Association waives the following:
a.

The right to be served with a written notice of the OTS's charges against it as

provided by 12 U.S.C. Ij 1818(b) and 12 C.F.R. Part 509;
b.

The right to an administrative hearing of the OTS's charges as provided by 12

U.S.C. § 1818(b) and 12 C.F.R. Part 509;
c.

The right to seek judicial review of the Order, including, without limitation, any

such right provided by 12 U.S.C. 8 1818(h), or otherwise to challenge the validity of the Order;
and
d.

Any and all claims against the OTS, including its employees and agents, and any

other governmental entity for the award of fees, costs, or expenses related to this OTS
enforcement matter and/or the Order, whether arising under common law, federal statutes, or

otherwise.

6.

OTS Authority Not Affected.
Nothing in this Stipulation or accompanying Order shall inhibit, estop, bar, or otherwise

prevent the OTS from taking any other action affecting the Association if at any time the OTS
deems it appropriate to do so to fulfill the responsibilities placed upon the OTS by law.
7.

Other Govern~nentalActions Not Affected.
The Association acknowledges and agrees that its consent to the issuance of the Order is

solely for the purpose of resolving the matters addressed herein, consistent with Paragraph 6
above, and does not otherwise release, discharge, compromise, settle, dismiss, resolve, or in any
way affect any actions, charges against, or liability of the Association that arise pursuant to this
action or otherwise, and that may be or have been brought by any governmental entity other than
the OTS.

8.

Miscellaneous.
a.

The laws of the United States of America shall govern the construction and

validity of this Stipulation and of the Order;
b.

If any provision of this Stipulation and/or the Order is ruled to be invalid, illegal,

or unenforceable by the decision of any Court of competent jurisdiction, the validity, legality,
and enforceability of the remaining provisions hereof shall not in any way be affected or
impaired thereby, unless the Regional Director in his or her sole discretion determines otherwise;
c.

All references to the OTS in this Stipulation and the Order shall also mean any of

the OTS's predecessors, successors, and assigns;
d.

The section and paragraph headings in this Stipulation and the Order are for

convenience only and shall not affect the interpretation of this Stipulation or the Order;

1

e.

The terrns of this Stipulation and of the Order represent the final agreement of the

parties with respect to the subject matters thereof, and constitute the sole agreement of the parties
with respect to such subject matters; and
f.

The Stipulation and Order shall remain in effect until terminated, modified, or

suspended in writing by the OTS, acting through its Regional Director or other authorized
representative.

9.

Signature of DirectorsIBoard Resolution.
Each Director signing this Stipulation attests that he or she voted in favor of a Board

Resolution authorizing the consent of the Association to the issuance of the Order and the
execution of the Stipulation.

WHEREFORE, the Association, by its directors, executes this Stipulation.
Accepted by:

NEW SOUTH FEDERAL SAVINGS BANK
Irondale, Alabama

OFFICE OF THRIFT SUPERVISION

By:
Is/
William T. Ratliff, 111
Chairman of the Board

By:

Is/
Arthur W. Goodhand
Southeast Acting Regional Director

Date: See Effective Date on page 1

Roger D. Murphree, Director

IS/
Robert W. Jennings, Jr., Director

/s/
Thomas E. Gester, Director
is/
Daniel C. Hardman, Director
Is/
Sarah B. Hawley, Director
is/
William A. Ratliff, Director

FEDERAL DEPOSIT INSURANCE CORPORATION
WASHINGTON, D.C.

In the Matter of
VENTURE BANK
LACEY, WASHINGTON

)
)
)
)
)
)
)
)
)

SUPERVISORY
PROMPT CORRECTIVE
ACTION DIRECTIVE
FDIC-09 – 058 PCAS

WHEREAS, Venture Bank, Lacey, Washington (the "Bank") is an undercapitalized
depository institution as that term is defined in Section 38(b)(1) of the Federal Deposit Insurance
Act ("Act"), 12 U.S.C. §1831o(b)(1), and Section 325.103 of the Federal Deposit Insurance
Corporation ("FDIC") Rules and Regulations, 12 C.F.R. §325.103;
WHEREAS, pursuant to a letter, dated November 4, 2008, notifying the Bank of its
undercapitalized capital category, the FDIC required the Bank to submit an acceptable capital
restoration plan within 45 days;
WHEREAS, the Bank submitted a capital restoration plan on December 23, 2008 which
the FDIC determined was unacceptable pursuant to section 38(e)(2) of the Act, 12 U.S.C.
§ 1831o(e)(2), and section 325.104 of the FDIC Rules and Regulations, 12 C.F.R. § 325.104;
WHEREAS, by letter dated February 9, 2009, the FDIC and the Washington
Department of Financial Institutions (the “WA DFI”) issued a letter notifying the Bank that
despite the filing of a Consolidated Report of Condition and Income (Call Report) as of
December 31, 2008, showing the Bank to be adequately capitalized, both FDIC and the WA DFI
deemed the Bank to be undercapitalized due to significant concerns regarding the reliability of
the Bank's financial statements, including a potential impairment in the Bank's securities
portfolio and a continued decline in asset quality.

-2WHEREAS, the Bank’s condition continues to deteriorate;
WHEREAS, the Bank’s management has not demonstrated the ability to return the Bank
to a safe and sound condition;
WHEREAS, while the FDIC afforded the Bank additional time to submit another capital
restoration plan, the Bank's deteriorating condition and management’s inability to return the
Bank to safe and sound condition require that the prompt corrective action be taken immediately;
WHEREAS, the actions in this directive are necessary to carry out the purposes of
Section 38 of the Act including Section 38(e)(5), 12 U.S.C. § 1831o(e)(5);
THEREFORE, the FDIC finds it necessary, in order to carry out the purposes of Section
38 of the Act, to issue this SUPERVISORY PROMPT CORRECTIVE ACTION DIRECTIVE
without providing notice as set forth in Section 308.201(a)(1) of the FDIC's Rules of Practice
and Procedure, 12 C.F.R. §308.201(a)(1), and hereby issues this SUPERVISORY PROMPT
CORRECTIVE ACTION DIRECTIVE pursuant to Section 38 of the Act, 12 U.S.C. §1831o, and
Section 308.201(a)(2) of the FDIC's Rules of Practice and Procedure, 12 C.F.R. §308.201(a)(2).

SUPERVISORY PROMPT CORRECTIVE ACTION DIRECTIVE
IT IS HEREBY DIRECTED, that within 60 days of the effective date of this Directive,
the Bank shall take one or more of the following actions to recapitalize the Bank:
1. The Bank shall sell enough voting shares or obligations of the Bank so that the Bank will
be adequately capitalized after the sale; and/or
2. The Bank shall accept an offer to be acquired by a depository institution holding
company or to combine with another insured depository institution;
FURTHER DIRECTED, that during the period this Directive is in effect, the Bank

-3restrict the interest rates that the Bank pays on deposits to the prevailing rates of interest on
deposits of comparable amounts and maturities paid by FDIC insured depository institutions in
the State of Washington;
FURTHER DIRECTED, that during the period this Directive is in effect, the Bank may
not accept, renew or roll over any brokered deposit;
FURTHER DIRECTED, that during the period this Directive is in effect, the Bank shall
comply with Section 23A of the Federal Reserve Act as if subsection (d)(1) of that section
(exempting transactions with certain affiliated institutions) did not apply;
FURTHER DIRECTED, that during the period this Directive is in effect, the Bank shall
make no capital distributions or dividend payments to its parent or any affiliate of the Bank or its
parent, nor shall the Bank pay any bonuses to, or increase the compensation of, any director or
officer of the Bank without prior approval from the FDIC and the WA DFI. The term “capital
distribution” shall be defined as at Section 38(b)(2)(B) of the Act (12 U.S.C. § 1831o(b)(2)(B));
FURTHER DIRECTED, that the Bank shall employ and retain qualified senior executive
officers subject to approval by FDIC and the WA DFI;
FURTHER DIRECTED, that during the period this Directive is in effect, the Bank shall
submit an application to engage in branching or solicit FDIC’s approval prior to the sale or
disposition of any existing branch;
FURTHER DIRECTED, that the provisions of this SUPERVISORY PROMPT
CORRECTIVE ACTION DIRECTIVE shall not affect the obligations of the Bank pursuant to
any other action issued against the Bank by the FDIC;
FURTHER DIRECTED, that this SUPERVISORY PROMPT CORRECTIVE ACTION
DIRECTIVE shall become effective immediately upon its receipt by the Bank.

-4Each provision of this SUPERVISORY PROMPT CORRECTIVE ACTION
DIRECTIVE shall be binding upon the Bank, its directors, officers, employees, agents,
successors, assigns, and other institution-affiliated parties of the Bank.
Each provision of this SUPERVISORY PROMPT CORRECTIVE ACTION
DIRECTIVE shall remain effective and enforceable until the Bank has been adequately
capitalized on average for four (4) consecutive calendar quarters, except to the extent that any
provision shall be modified, terminated, suspended, or set aside by the FDIC.
The Bank may file a written appeal of this SUPERVISORY PROMPT CORRECTIVE
ACTION DIRECTIVE within fourteen (14) calendar days from the date of the issuance of this
Directive as provided in section 308.201(a)(2) of the FDIC's Rules of Practice and Procedure, 12
C.F.R. §308.201(a)(2). The appeal shall be filed with Stan Ivie, Regional Director, Federal
Deposit Insurance Corporation, San Francisco Regional Office, 25 Jessie Street at Ecker Square,
San Francisco, California 94105, with a copy to Joseph J. Sano, Regional Counsel, Federal
Deposit Insurance Corporation, San Francisco Regional Office, 25 Jessie Street at Ecker Square,
San Francisco,
California 94105.
Pursuant to delegated authority.
Dated this 13th day of February, 2009.

Stan Ivie
Regional Director
Division of Supervision and Consumer Protection

