Presenting a live 90-minute webinar with interactive Q&A

Bankruptcy Authority Post Stern,
Bellingham and Wellness: Navigating
the Uncertainties in Claims Litigation
THURSDAY, JULY 9, 2015

1pm Eastern

|

12pm Central | 11am Mountain

|

10am Pacific

Today’s faculty features:
Demetra L. Liggins, Partner, Thompson & Knight, Houston
Corey R. Weber, Partner, Ezra Brutzkus Gubner, Woodland Hills, Calif.

The audio portion of the conference may be accessed via the telephone or by using your computer's
speakers. Please refer to the instructions emailed to registrants for additional information. If you
have any questions, please contact Customer Service at 1-800-926-7926 ext. 10.

Tips for Optimal Quality

FOR LIVE EVENT ONLY

Sound Quality
If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, you may listen via the phone: dial
1-866-370-2805 and enter your PIN when prompted. Otherwise, please
send us a chat or e-mail sound@straffordpub.com immediately so we can address
the problem.
If you dialed in and have any difficulties during the call, press *0 for assistance.
Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen,
press the F11 key again.

Continuing Education Credits

FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.
A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.
For additional information about CLE credit processing call us at 1-800-926-7926
ext. 35.

Bankruptcy Authority Post Stern,
Bellingham and Wellness: Navigating
the Uncertainties in Claims Litigation

Demetra Liggins
Corey Weber

999999.999999 ACTIVE 6105481.4

Bankruptcy Code
● The Bankruptcy Code became effective in 1978. Before the Code,

bankruptcy was governed by the Bankruptcy Act (the “Act”), which
became effective in 1898.
● Under the Act, bankruptcy judges (called bankruptcy referees until

1974) could hear matters relating to the administration of the estate
(such as proof of claim determinations and asset sales) as well as
civil proceedings dealing with estate assets in the custody of the
estate (called summary jurisdiction).
● Bankruptcy judges could not hear civil proceedings between the

estate and a third party if the proceeding entailed recovering assets
or damages from the third party and the third party had a colorable
right or defense (called plenary jurisdiction).
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Bankruptcy Court System
● The Bankruptcy Code established a system of non-Article III

courts vested with broad jurisdiction to hear and determine
all civil proceedings arising under or related to the
Bankruptcy Code.
● In 1982, the Supreme Court in Northern Pipeline Constr. Co.

v. Marathon Pipe Line Co., invalidated this grant of
jurisdiction, holding that Congress could not grant nonArticle III courts jurisdiction to finally decide state law claims
that were merely “related to” a bankruptcy case because
doing so removed “the essential attributes of judicial power
from the Art. III district court.” 458 U.S. 50, 87 (1982).
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Bankruptcy Court Jurisdiction
● Congress responded by enacting 28 U.S.C. § 157, which

classified bankruptcy judges as non-Article III “units” of
district courts and limited their authority to finally
adjudicate matters to those arising under or arising in a
case under the Bankruptcy Code.
● For cases merely “related to” a case under the

Bankruptcy Code, bankruptcy court authority was
limited to submitting proposed findings of fact and
conclusions of law to the district court, which could
then enter a final judgment.
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Bankruptcy Amendments and Federal
Judgeship Act of 1984
● Provides that federal District Courts have “original and

exclusive jurisdiction of all cases under title 11,” 28 U.S.C. §
1334(a), and may refer to bankruptcy courts any
“proceedings arising under title 11 or arising in or related to
a case under title 11.”
● The 1984 Act divided the matters that may be referred to a

bankruptcy court into “core” and “non-core” proceedings.
● The statute lists examples of core matters and provides that

bankruptcy courts may finally adjudicate core proceedings.
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Core versus Non-Core Matters
● Bankruptcy courts may hear and enter final judgments in “core

proceedings” in a bankruptcy case.
● In non-core proceedings, the bankruptcy courts instead submit

proposed findings of fact and conclusions of law to the district
court, for that court’s review and issuance of a final judgment.
● For non-core matters, the statute provides that bankruptcy courts

may only submit proposed findings of facts and conclusions of
law to the district court, which must then review those findings
and conclusions de novo. Id. § 157(c)(1). However, Section
157(c)(2) provides that if all parties consent, a bankruptcy court
may finally adjudicate a non-core matter
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Bankruptcy Court Statutory Jurisdiction
● Section 157(b)

● Section 157(c)

● A bankruptcy judge may hear

● A bankruptcy judge may hear

and determine all cases
under title 11 and all core
proceedings arising under
title 11, or arising in a case
under title 11.
● Among proceedings

expressly defined as “core”
are “counterclaims by the
estate against persons filing
claims against the estate[.]”
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a proceeding that is not a core
proceeding but that is
otherwise related to a case
under title 11, and then submit
the proposed findings of fact
and conclusions of law to the
district court, who may enter a
final order or judgment after a
de novo review.

Stern
● 564 U.S. 2, 131 S. Ct. 2594 (2011).
● The Supreme Court held that certain claims that are

described as “core” claims in the 1984 Act are matters
that may not be finally adjudicated by a bankruptcy
court .
● Article III of the Constitution prohibits Congress from

vesting a bankruptcy court with the authority to finally
adjudicate certain claims even if those claims are listed
as “core” claims under Section 157(b).
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Questions After Stern
● Stern raised questions about the statutory scheme of

jurisdiction for bankruptcy disputes.
● Claims designated for final adjudication in the

bankruptcy court under the statute, but prohibited from
proceeding in that way as a constitutional matter were
named “Stern Claims” by Justice Thomas.
● Stern failed to provide a substitute mechanism for how

such claims should be addressed, which created a
statutory gap.
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Stern Claims
● A “Stern Claim” is expressly defined as a “core” claim

under section 157(b), but cannot be finally adjudicated
● Arguably, Stern prohibited bankruptcy courts of

authority to act on Stern Claims, requiring all such
claims to be heard by district courts in the first
instance, although in practice, bankruptcy courts in
most circuits labeled their Stern Claims rulings as
proposed findings of fact and conclusions of law which
then could be reviewed de novo by the district court.
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Bellingham Facts
●

In Bellingham, the Chapter 7 bankruptcy trustee sought to recover
allegedly fraudulent transfers made by the debtor, Bellingham Insurance
Agency, Inc. (“BIA”) to Executive Benefits Insurance Agency, Inc.
(“EBIA”)—not itself a creditor before the bankruptcy filing.

●

The bankruptcy court granted the Chapter 7 trustee’s summary judgment,
and the District Court affirmed.

●

EBIA appealed to the Ninth Circuit Court of Appeals, which likewise
affirmed the ruling despite noting that Stern’s interpretation of Article III
prohibited a bankruptcy court from entering final judgment on a fraudulent
conveyance claim against a non-creditor absent the parties’ consent.
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Bellingham in the 9th Circuit
● The Ninth Circuit cited two alternative grounds for its

decision:
● EBIA had impliedly consented to the bankruptcy court’s
jurisdiction to adjudicate the fraudulent Client
● The bankruptcy court’s judgment could be treated as a
recommendation to the district court, whose affirmance upon a
de novo review was sufficient as a final judgment for Article III
purposes.
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Bellingham – Supreme Court
● Executive Benefits Insurance Agency v. Arkison, 134 S. Ct. 2165,

2170 (2014).
● The Supreme Court held that so-called “Stern Claims” (those

designated as “core” under the statute but that are governed by the
Stern decision) should be treated as “non-core” claims for
purposes of applying Section 157 of Title 28.
● The Constitution does not permit a bankruptcy court to enter final

judgment on a bankruptcy-related claim, the relevant statute
nevertheless permits a bankruptcy court to issue proposed
findings of fact and conclusions of law to be reviewed de novo by
the District Court.
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Gap Claims
● The Bellingham Court concluded that gap claims should

be treated, procedurally, just like statutory non-core
claims.
● The Court, in a unanimous decision, found that no such

“gap” in fact exists by virtue of the severability
provision of the Bankruptcy Amendments and Federal
Judgeship Act of 1984, and therefore Stern Claims are
permitted to proceed in bankruptcy courts as non-core
claims.
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Consent
● The Supreme Court did not consider whether consent to

bankruptcy court adjudication of “Stern claims” was
permissible.
● Leaving open (on the surface at least) the issue of

whether parties can consent to final adjudication by a
bankruptcy court in situations where the court could not
otherwise issue a final decision.
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Remaining Questions
● What happens if a Bankruptcy Court enters a final

judgment on a matter that is constitutionally non-core
and no party seeks de novo review from the District
Court?
● Is that an invalid judgment that can be collaterally

attacked or does the failure to seek de novo review
constitute consent?
● Must there be actual de novo review or merely the

opportunity for de novo review?
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CONSENT PRE-WELLNESS
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The 9th Circuit Bellingham Decision
Right to Article III Court
is Waivable
• Executive Benefits Insurance Agency v. Arkison (In re Bellingham Insurance
Agency, Inc.) (“Bellingham”), 702 F.3d 553 (9th Cir. 2012).
• Several amici contend that even if defendants in fraudulent conveyance
suits have a right to a hearing in an Article III court, that right is waivable.
We agree, and hold that EBIA waived its right to an Article III hearing.
– Bellingham at p. 566.
• If consent permits a non-Article III judge to decide finally a non-core
proceeding, then it surely permits the same judge to decide a core
proceeding in which he would, absent consent, be disentitled to enter
final judgment. The only question, then, is whether EBIA did in fact
consent to the bankruptcy court's jurisdiction.
– Bellingham at p. 567.
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The 9th Circuit Bellingham Decision
Consent By Conduct
• EBIA's conduct bore considerable indicia of consent. EBIA initially
demanded a jury trial, invoking its rights under Granfinanciera, which the
district court treated as a motion to withdraw the reference.
– Bellingham at p. 568.
• But EBIA elected not to pursue a hearing in an Article III court. Instead,
EBIA petitioned the district court to stay its consideration of the motion to
withdraw the reference to give the bankruptcy court time to adjudicate
the Trustee's motion for summary judgment. See Order, Arkison v. Exec.
Benefits Ins., No. 10–cv–00171 (W.D.Wash. Mar. 26, 2010), ECF No. 5. In
other words, EBIA did not simply fail to object to the bankruptcy judge's
authority to enter final judgment in the fraudulent conveyance action; it
affirmatively assented to suspend its demand for a jury trial in district
court to give the bankruptcy judge an opportunity to adjudicate the claim.
– Bellingham at p. 568.
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The 9th Circuit Bellingham Decision
FRBP 7008 and 7012 vs.
Consent by Conduct (cont.)
•

25

…Federal Rules of Bankruptcy Procedure 7008 and 7012, which implement the
statutory core/non-core dichotomy, preclude a finding of implied consent. These
rules provide that an adversary proceeding complaint “shall contain a statement
that the proceeding is core or non-core and, if non-core, that the pleader does or
does not consent to entry of final orders or judgment by the bankruptcy judge”; a
similar requirement applies to responsive pleadings. See Fed. R. Bankr.P. 7008(a),
7012(b). A 1987 advisory committee note to Rule 7008 provides that “only express
consent in the pleadings or otherwise is effective to authorize entry of a final order
or judgment by the bankruptcy judge in a non-core proceeding.” We have
subsequently held, however, that a litigant's actions may suffice to establish
consent.
– Bellingham at pp. 568-569.

The 9th Circuit Bellingham Decision
Consent by Conduct (cont.)
• Although EBIA may not be as sophisticated or creative as Pierce, it fully
litigated the fraudulent conveyance action before the bankruptcy court
and the district court, without so much as a peep about Article III—even
going so far as to abandon its motion to withdraw the reference. “[T]he
consequences of a litigant sandbagging the court—remaining silent about
his objection and belatedly raising the error only if the case does not
conclude in his favor—can be ... severe.” Id. at 2609 (internal quotation
marks, alterations, and citations omitted). Having lost before the
bankruptcy court, EBIA cannot assert a right it never thought to pursue
when it still believed it might win. Id. Because we conclude that EBIA
consented to the bankruptcy court's jurisdiction, we proceed to the merits
of that judgment.
– Bellingham at p. 570.
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The 9th Circuit Bellingham Decision
Bankruptcy Judges May Not Enter
Final Judgments Against NonCreditors Absent Consent
• Fraudulent conveyance claims are “quintessentially suits at common law”
designed to “augment the bankruptcy estate.” Granfinanciera, 492 U.S. at
56, 109 S.Ct. 2782. Thus, Article III bars bankruptcy courts from entering
final judgments in such actions brought by a noncreditor absent the
parties' consent. But here EBIA consented to the bankruptcy court's
jurisdiction, rendering that court's entry of summary judgment in favor of
the Trustee constitutionally sound. That judgment was also correct.
– Bellingham at pp. 572-573.
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THE SUPREME COURT DOES NOT
DECIDE CONSENT IN BELLINGHAM
•

•
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“As for “non-core” proceedings—i.e., proceedings that are “not ... core” but are “otherwise related to a case under
title 11”—the statute authorizes a bankruptcy court to “hear [the] proceeding,” and then “submit proposed
findings of fact and conclusions of law to the district court.” § 157(c)(1). The district court must then review those
proposed findings and conclusions de novo and enter any final orders or judgments. Ibid. There is one statutory
exception to this rule: If all parties “consent,” the statute permits the bankruptcy judge “to hear and determine
and to enter appropriate orders and judgments” as if the proceeding were core. § 157(c)(2). Put simply: If a
matter is core, the statute empowers the bankruptcy judge to enter final judgment on the claim, subject to
appellate review by the district court. If a matter is non-core, and the parties have not consented to final
adjudication by the bankruptcy court, the bankruptcy judge must propose findings of fact and conclusions of law.
Then, the district court must review the proceeding de novo and enter final judgment.” Executive Benefits Ins.
Agency v. Arkison, 134 S. Ct. 2165, 2172 (S.Ct. 2014).
“EBIA now objects on constitutional grounds to the Bankruptcy Court's disposition of the fraudulent conveyance
claims. EBIA contends that it was constitutionally entitled to review of its fraudulent conveyance claims by an
Article III court regardless of whether the parties consented to adjudication by a bankruptcy court. Brief for
Petitioner 25–27. In an alternative argument, EBIA asserts that even if the Constitution permitted the Bankruptcy
Court to adjudicate its claim with the consent of the parties, it did not in fact consent. Id., at 38. In light of the
procedural posture of this case, however, we need not decide whether EBIA's contentions are correct on either
score.” Executive Benefits Ins. Agency v. Arkison, 134 S. Ct. 2165, 2175 (S.Ct. 2014).

THE 7TH CIRCUIT IN WELLNESS
•

•
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“It is true that under 28 U.S.C. § 157(c)(2) parties may consent to final resolution of a
noncore proceeding by a bankruptcy judge, but we do not think that this inexorably leads to
the conclusion that parties may consent to final adjudication of a core proceeding by a
bankruptcy judge or waive a Stern objection.” Wellness Int'l Network, Ltd. v. Sharif, 727 F.3d
751, 772 (7th Cir. 2013).
“Our discussion is intended only to show that, unlike the Ninth Circuit, we do not think that a
party's Stern objection to a bankruptcy court's entry of final judgment in a core proceeding is
waivable simply because Congress has authorized litigants to consent to a bankruptcy judge's
final adjudication of a noncore proceeding. In sum, we hold that under current law a litigant
may not waive an Article III, § 1, objection to a bankruptcy court's entry of final judgment in a
core proceeding. We thus turn to consider Sharif's constitutional objection to the bankruptcy
court's authority, despite the fact that he waited so long to assert it.” Wellness Int'l Network,
Ltd. v. Sharif, 727 F.3d 751, 772-73 (7th Cir. 2013).

THE SUPREME COURT’S
DECISION IN WELLNESS
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THE SUPREME COURT IN WELLNESS:
BANKRUPTCY COURT ADJUDICATION
OF STERN CLAIMS WITH CONSENT?
• Wellness International Network, Ltd. v. Sharif (“Wellness”), 135 S.Ct.
1932 (U.S. S.Ct. 2015).
• “… more recently in Stern, this Court held that Congress violated
Article III by authorizing bankruptcy judges to decide certain claims
for which litigants are constitutionally entitled to an Article III
adjudication. This case presents the question whether Article III
allows bankruptcy judges to adjudicate such claims with the parties’
consent. We hold that Article III is not violated when the parties
knowingly and voluntarily consent to adjudication by a bankruptcy
judge.” Wellness at 1938.
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CONSENT AND CORE VS. NON-CORE
• “Congress gave bankruptcy courts the power to “hear and
determine” core proceedings and to “enter appropriate
orders and judgments,” subject to appellate review by the
district court. § 157(b)(1); see § 158. But it gave bankruptcy
courts more limited authority in non-core proceedings: They
may “hear and determine” such proceedings, and “enter
appropriate orders and judgments,” only “with the consent of
all parties to the proceeding.” § 157(c)(2). Absent consent,
bankruptcy courts in non-core proceedings may only “submit
proposed findings of fact and conclusions of law,” which the
district courts review de novo. § 157(c)(1).” Wellness at 1940.
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THE SEPARATION OF POWERS
• “The lesson of Schor, Peretz, and the history that preceded them is plain:
The entitlement to an Article III adjudicator is “a personal right” and thus
ordinarily “subject to waiver,” Schor, 478 U.S., at 848, 106 S.Ct. 3245.
Article III also serves a structural purpose, “barring congressional attempts
‘to transfer jurisdiction [to non-Article III tribunals] for the purpose of
emasculating’ constitutional courts and thereby prevent[ing] ‘the
encroachment or aggrandizement of one branch at the expense of the
other.’ “ Id. at 850, 106 S.Ct. 3245 (citations omitted). But allowing Article
I adjudicators to decide claims submitted to them by consent does not
offend the separation of powers so long as Article III courts retain
supervisory authority over the process.” Wellness at 1944.
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EYE TO THE PRACTICAL EFFECT
• “The question here, then, is whether allowing bankruptcy
courts to decide Stern claims by consent would
“impermissibly threate[n] the institutional integrity of the
Judicial Branch.” Schor, 478 U.S., at 851, 106 S.Ct. 3245. And
that question must be decided not by “formalistic and
unbending rules,” but “with an eye to the practical effect that
the” practice “will have on the constitutionally assigned role
of the federal judiciary…” Wellness at 1944.
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Application of Factors as to
Usurpation of Constitutional
Prerogatives of Article III Courts
•
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“Applying these factors, we conclude that allowing bankruptcy litigants to waive the right to
Article III adjudication of Stern claims does not usurp the constitutional prerogatives of
Article III courts. Bankruptcy judges, like magistrate judges, “are appointed and subject to
removal by Article III judges,” Peretz, 501 U.S., at 937, 111 S.Ct. 2661; see 28 U.S.C. §§
152(a)(1), (e). They “serve as judicial officers of the United States district court,” § 151, and
collectively “constitute a unit of the district court” for that district, § 152(a)(1). Just as “[t]he
‘ultimate decision’ whether to invoke [a] magistrate [judge]’s assistance is made by the
district court,” Peretz, 501 U.S., at 937, 111 S.Ct. 2661 bankruptcy courts hear matters solely
on a district court’s reference, § 157(a), which the district court may withdraw sua sponte or
at the request by a party, § 157(d). “[S]eparation of powers concerns are diminished” when,
as here, “the decision to invoke [a non-Article III] forum is left entirely to the parties and the
power of the federal judiciary to take jurisdiction” remains in place. Schor, 478 U.S., at 855,
106 S.Ct. 3245.” Wellness at 1944-1945.

NO “FREE-FLOATING” AUTHORITY
• “Furthermore, like the CFTC in Schor, bankruptcy courts
possess no free-floating authority to decide claims
traditionally heard by Article III courts. Their ability to resolve
such matters is limited to “a narrow class of common law
claims as an incident to the [bankruptcy courts’] primary, and
unchallenged, adjudicative function.” Id. at 854, 106 S.Ct.
3245. “In such circumstances, the magnitude of any intrusion
on the Judicial Branch can only be termed de minimis.” Id., at
856, 106 S.Ct. 3245.” Wellness at 1945.
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THE PROCESS IS WITHIN THE
DISTRICT COURT’S CONTROL
• “Finally, there is no indication that Congress gave bankruptcy
courts the ability to decide Stern claims in an effort to
aggrandize itself or humble the Judiciary. As in Peretz,
“[b]ecause ‘the entire process takes place under the district
court’s total control and jurisdiction,’ there is no danger that
the use of the [bankruptcy court] involves a ‘congressional
attemp[t] “to transfer jurisdiction [to non-Article III tribunals]
for the purpose of emasculating” constitutional courts.’ “ 501
U.S., at 937, 111 S.Ct. 2661 (citation omitted)…” Wellness at
1945.
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NO THREAT TO THE SEPARATION OF
POWERS—AVOIDS SUBSTANTIAL
INCREASE IN DISTRICT COURT JUDGES
• “Congress could choose to rest the full share of the Judiciary’s labor on the
shoulders of Article III judges. But doing so would require a substantial
increase in the number of district judgeships. Instead, Congress has
supplemented the capacity of district courts through the able assistance
of bankruptcy judges. So long as those judges are subject to control by the
Article III courts, their work poses no threat to the separation of powers.”
Wellness at 1946.
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NARROW READING OF STERN
•

39

“Because Stern was premised on nonconsent to adjudication by the Bankruptcy Court,
the “constitutional bar” it announced, see post , at 1957 (ROBERTS, C.J., dissenting),
simply does not govern the question whether litigants may validly consent to
adjudication by a bankruptcy court. An expansive reading of Stern, moreover, would be
inconsistent with the opinion’s own description of its holding. The Court in Stern took
pains to note that the question before it was “a ‘narrow’ one,” and that its answer did
“not change all that much” about the division of labor between district courts and
bankruptcy courts. Id. at ___, 131 S.Ct., at 2620; see also id. at ___, 131 S.Ct., at 2620
(stating that Congress had exceeded the limitations of Article III “in one isolated
respect”). That could not have been a fair characterization of the decision if it meant
that bankruptcy judges could no longer exercise their longstanding authority to resolve
claims submitted to them by consent. Interpreting Stern to bar consensual
adjudications by bankruptcy courts would “meaningfully chang[e] the division of labor”
in our judicial system, contra, id., at ___, 131 S.Ct., at 2620.” Wellness at 1946-1947.

PREVIOUS CASES HAVE INVOLVED
INVOLUNTARILY LITIGATING IN
BANKRUPTCY COURT
• “In sum, the cases in which this Court has found a violation of a litigant’s
right to an Article III decisionmaker have involved an objecting defendant
forced to litigate involuntarily before a non-Article III court. The Court has
never done what Sharif and the principal dissent would have us do—hold
that a litigant who has the right to an Article III court may not waive that
right through his consent.” Wellness at 1947.
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ADJUDICATION BY CONSENT—
EXPRESS CONSENT NOT REQUIRED
• “Adjudication based on litigant consent has been a consistent feature of
the federal court system since its inception. Reaffirming that
unremarkable face, we are confident, poses no great threat to anyone’s
birthrights, constitutional or otherwise. Sharif contends that to the extent
litigants may validly consent to adjudication by a bankruptcy court, such
consent must be express. We disagree. Nothing in the Constitution
requires that consent to adjudication by a bankruptcy court be express.
Nor does the relevant statute, 28 U.S.C. § 157, mandate express consent;
it states only that a bankruptcy court must obtain “the consent”—consent
simpliciter—”of all parties to the proceeding” before hearing and
determining a non-core claim. § 157(c)(2). And a requirement of express
consent would be in great tension with our decision in Roell v. Withrow,
538 U.S. 580, 123 S.Ct. 1696, 155 L.Ed.2d 775 (2003).” Wellness at 1947.
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KNOWING AND VOLUNTARY
CONSENT REQUIRED
• “The implied consent standard articulated in Roell supplies the
appropriate rule for adjudications by bankruptcy courts under § 157.
Applied in the bankruptcy context, that standard possesses the same
pragmatic virtues—increasing judicial efficiency and checking
gamesmanship –that motivated our adoption of it for consent-based
adjudications by magistrate judges. See id., at 590, 123 S.Ct. 1696. It
bears emphasizing, however, that a litigant’s consent—whether express or
implied—must still be knowing and voluntary. Roell makes clear that the
key inquiry is whether “the litigant or counsel was made aware of the
need for consent and the right to refuse it, and still voluntarily appeared
to try the case” before the non-Article III adjudicator…” Wellness at 1948.
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BANKRUPTCY COURTS MAY DECIDE
STERN CLAIMS WITH CONSENT
• “The Court holds that Article III permits bankruptcy courts to decide Stern
claims submitted to them by consent. The judgment of the United States
Court of Appeals is therefore reversed, and the case is remanded for
further proceedings consistent with this opinion.” Wellness at 1949.
• “…we leave it to the Seventh Circuit to decide on remand whether Sharif’s
actions evinced the requisite knowing and voluntary consent, and also
whether, as Wellness contends, Sharif forfeited his Stern argument below.”
Wellness at 1949.
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INTERESTING POST-WELLNESS CASES
(CONT.)

• Motions to Dismiss.
–

44

“The Court may not, however, enter a final order in a fraudulent conveyance or state law claim (such
as a breach of fiduciary duty claim) in the absence of consent or unless it implicates a claim filed in
the bankruptcy case by the Defendants. See, e.g., Exec. Benefits Ins. Agency v. Arkison, 134 S.Ct. 2165
(2014) (holding that bankruptcy court could not enter final order in fraudulent conveyance action
but could make recommendations to district court for disposition); Wellness Int'l Network, Ltd. v.
Sharif, 135 S.Ct. 1932 (May 26, 2015) (holding that bankruptcy court has power to enter final order if
the parties consent). Even if the matter is non-core or the Court lacks authority to enter a final order,
however, the Court has the power to enter an order on a motion to dismiss. See, e.g., Boyd v. Kind
Par, LLC, Case No. 1:11–CV–1106, 2011 WL 5509873, at *2 (W.D.Mich. Nov. 10, 2011) (“[U]ncertainty
regarding the bankruptcy court's ability to enter a final judgment ... does not deprive the bankruptcy
court of the power to entertain all pre-trial proceedings, including summary judgment motions.”)
(citations omitted); In re Trinsum Grp., Inc., 467 B.R. 734, 739 (Bankr.S.D.N.Y.2012) (“After Stern v.
Marshall, the ability of bankruptcy judges to enter interlocutory orders in ... proceedings ... has been
reaffirmed ....”) (citations omitted). Therefore, the Court has the power to decide the pending
Motions to Dismiss.” In re Nat'l Serv. Indus., Inc., 2015 WL 3827003, at *2 (Bankr. D. Del. June 19,
2015)

INTERESTING POST-WELLNESS CASES
(CONT.)
• Sale Orders.
– “As noted, the matters presented herein are core proceedings under 28 U.S.C. § 157(b).
To the extent there is a challenge to the Court's ability to render a final judgment, the
failure of the parties to object to the Sale Order constitutes consent to this Court's
authority. The United States Supreme Court recently reaffirmed that “Article III is not
violated when the parties knowingly and voluntarily consent to adjudication by a
bankruptcy judge.” Wellness Int'l Network, Ltd. v. Sharif, ––– U.S. ––––, 135 S.Ct. 1932,
1939, ––– L.Ed.2d –––– (2015). The Supreme Court acknowledged that consent need not
be express. Id. at 1947. Here, when the parties agreed to the terms of the Sale Order,
they consented to the specific grant of both exclusive jurisdiction and authority of the
bankruptcy court.” In re Revel AC, Inc., 2015 WL 3929581, at *5 (Bankr. D.N.J. June 24,
2015).
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INTERESTING POST-WELLNESS CASES
(CONT.)
• Identification as a Core Matter by the Parties.
– “Furthermore, the parties have identified this matter as a core matter upon
which the bankruptcy court may enter final judgment. See Early Conference
Certification and Stipulation, Doc. No. 10, at 2. Therefore, this Court finds that
the parties knowingly and voluntarily consented to adjudication by this Court.
See Wellness International Network, Ltd. v. Sharif, 135 S.Ct. 1932 (2015).” In re
Smalis, 2015 WL 3745352, at *1 (Bankr. W.D. Pa. June 12, 2015).
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INTERESTING POST-WELLNESS CASES
(CONT.)
• Failure to Object to Plan.
– “Since Prestige was properly served with notice of the plan, its failure to
object to its treatment under that plan constitutes acceptance of the plan
pursuant § 1325(a)(5)(A). See Flynn, 402 B.R. at 444 (finding that implied
acceptance where the creditor has received adequate notice of the plan
and failed to respond); Turner, C/A No. 10–03358–JW, slip op. at 3 (same);
Dangerfield, C/A No. 04–13686, slip op. at 3 (same). The Court finds recent
support for the determination that failure to object equals consent
(acceptance) in the Supreme Court case of Wellness International
Network, Ltd. v. Sharif. See ––– U.S. ––––, 135 S.Ct. 1932, ––– L.Ed.2d ––––
(2015) (finding that litigants may waive their rights to object (and thus
implicitly consent) to adjudication by the bankruptcy court when they are
made aware of the need for consent and their right to refuse it and fail to
object).” In re Crawford, 2015 WL 3948013, at *4 (Bankr. D.S.C. June 8,
2015).
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INTERESTING POST-WELLNESS CASES
(CONT.)
• Interlocutory Orders.
– “This adversary proceeding contains state law claims and non-bankruptcy federal
claims which would not necessarily be resolved in the claims allowance process.
However, the Supreme Court recently held that parties may consent to the
bankruptcy court's adjudication of a so-called Stern claim without implicating
Article III issues “when the parties knowingly and voluntarily consent to
adjudication by a bankruptcy judge.” Wellness Int'l Network v. Sharif, ––– U.S. ––––,
135 S.Ct. 1932, 1939, –––L.Ed.2d –––– (2015). Assuming all parties consent, this
Court would have authority under Wellness to enter a final judgment. Even if the
parties do not consent, the Court may still issue interlocutory orders in proceedings
in which the Court does not have authority to issue a final judgment. The entry of
an order dismissing fewer than all of the claims contained in a litigant's complaint is
considered interlocutory. O'Toole v. McTaggart (In re Trinsum Grp., Inc.), 467 B.R.
734, 737–38 (Bankr.S.D.N.Y.). Stern does not alter a bankruptcy court's authority to
issue interlocutory orders. Hernandez v. Hernandez (In re Hernandez), 2013 WL
705351 at *1 (Bankr.S.D.Tex. Feb. 25, 2013).” In re Trevino, 2015 WL 3883180, at *4
(Bankr. S.D. Tex. June 19, 2015).
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CODE, FRBP AND LOCAL RULES

• Bankruptcy Code
–

–

Notwithstanding the provisions of paragraph (1) of this subsection, the district court, with the consent of all
the parties to the proceeding, may refer a proceeding related to a case under title 11 to a bankruptcy judge
to hear and determine and to enter appropriate orders and judgments, subject to review under section 158
of this title. 28 U.S.C. § 157(c)(2).
“If the right to a jury trial applies in a proceeding that may be heard under this section by a bankruptcy
judge, the bankruptcy judge may conduct the jury trial if specially designated to exercise such jurisdiction by
the district court and with the express consent of all the parties.” 28 U.S.C. § 157(e).

• Federal Rules
–

–

“… In an adversary proceeding before a bankruptcy judge, the complaint, counterclaim, cross-claim, or thirdparty complaint shall contain a statement that the proceeding is core or non-core and, if non-core, that the
pleader does or does not consent to entry of final orders or judgment by the bankruptcy judge.” Fed. R.
Bankr. P. 7008.
Rule 12(b)-(i) F.R.Civ.P. applies in adversary proceedings. A responsive pleading shall admit or deny an
allegation that the proceeding is core or non-core. If the response is that the proceeding is non-core, it shall
include a statement that the party does or does not consent to entry of final orders or judgment by the
bankruptcy judge. In non-core proceedings final orders and judgments shall not be entered on the
bankruptcy judge's order except with the express consent of the parties. Fed. R. Bankr. P. 7012(b).

• Local Rules
–
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“In all adversary proceedings, the statements required by FRBP 7008(a) and 7012(b) must be plainly stated
in the first numbered paragraph of the document. Local Bankruptcy Rules for the United States Bankruptcy
Court for the Central District of California (eff. 1/1/15), Rule 7008-1.

POST-WELLNESS ISSUES
• What constitutes “knowing and voluntary” consent?
– Wellness, and the cases it relies on, shape the field for consent.
However, litigation on what constitutes “knowing and voluntary”
consent will continue to be litigated and will undoubtedly wind up in
the United States Court of Appeals for the various circuits, and
potentially back at the Supreme Court.

• Whether and how the FRBP and local bankruptcy
rules will change to address consent. How about the
Bankruptcy Code?
– Will FRBP 7012(b) and local bankruptcy rules be modified?
– 11 U.S.C. § 157(c)(2) and (e)?
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