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In Stern v. Marshall the Supreme Court
announced a seemingly-simple
seemingly simple new rule:
◦ “Bankruptcy Courts . . . Lack[] the constitutional
authority
h
to enter a final
f l judgment
d
on a state law
l
counterclaim that is not resolved in the process of ruling
on a creditor’s proof of claim.”
◦ Although the Supreme Court stated that the ruling was
“narrow” and limited to “one isolated respect,” the
decisions logic has prompted a wave of challenges to the
authority of bankruptcy court’s to issue final decisions
on matters that do not directly stem from the
bankruptcy process.
Chadbourne
& Parke LLP
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Stern arose from the bankruptcy of Vickie Lynn Marshall,

more famously known as Anna Nicole Smith.

Vickie married octogenarian oil magnate J. Howard
Marshall roughly one year before his death.
As J. Howard’s health failed, Vickie discovered that neither
his living trust nor his will made any provision for her.
Vickie then sued J. Howard’s son, Pierce, in Texas probate
court, alleging tortious interference with her expected
testamentary gift.
With her suit still unresolved at the time of J Howard’s
death, Vickie filed for bankruptcy.
Chadbourne
& Parke LLP
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Pierce commenced an adversary proceeding against Vickie in
p y court,, alleging
g g defamation and seeking
g a declaration
bankruptcy
of non-dischargability.
◦ Critically, Pierce also filed a proof of claim in the bankruptcy, seeking
damages on account of his defamation claim.







Vickie responded by filing a counterclaim against Pierce, raising
tortious interference claims identical to those raised before the
probate court.
Texas p
Pierce argued that the bankruptcy court lacked jurisdiction to
enter a final order on Vickie’s counterclaim, asserting that it was
a “non-core
non core matter”
matter under 28 U.S.C. § 157.
The bankruptcy court rejected this argument and ultimately
enter a judge for $475 million in favor of Vickie.
Chadbourne
& Parke LLP
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Following the bankruptcy court’s order, the Texas probate court came to the
opposite conclusion and held that no tortious interference occurred.
On appeal of the bankruptcy court’s order, the district court concluded that the
bankruptcy court lacked jurisdiction to enter a final order on Vickie’s claim, but
nevertheless entered its own order in favor of Vickie, albeit for significantly
reduced damages.
These conflicting orders created a quandary:
◦

If the district court was correct that the bankruptcy court lacked jurisdiction to enter a final
order, then the Texas probate court’s
court s decision was the first final order on the matter and
should have been given preclusive effect.

◦

If, however, the bankruptcy court possessed the authority to enter a final order, then its
judgment should have been given preclusive effect.

◦

In either
h case, the
h d
district court’s
’ order
d would
ld necessarily
l b
be reversed.
d

◦

After a number of further appellate proceedings (including a separate hearing by the
Supreme Court), the case that is the subject of today’s presentation came before the
Supreme Court.

Chadbourne
& Parke LLP
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Issue: Does a bankruptcy referee (under the
Bankruptcy Act,
Act the predecessor to the Bankruptcy
Code) possess summary jurisdiction to adjudicate a
voidable preference claim brought against a creditor
who filed a proof of claim in the bankruptcy?
Holding: Yes. bankruptcy courts had power over the
equitable process of allowing and disallowing claims.
Because the Bankruptcy Act required the bankruptcy
court to disallow any claim by a creditor that had
received a voidable preference until the preference
had been returned, the Court found that resolution of
a preference claim against a creditor was “part and
parcel of the allowance process.”
Chadbourne
& Parke LLP
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Issue: Could a bankruptcy court be vested with
jurisdiction to decide a state-law contract claim
against an entity that was not otherwise part of
the bankruptcy proceeding?
Holding: No. Assignment of such state law
claims for resolution by bankruptcy judges who
lacked the tenure and salary guarantees of Article
III judge violates Article III of the Constitution.
However, an exception might exists where the
bankruptcy
p y court was called on to decide a
matter that is related to a creditor’s share of the
bankruptcy estate.
Chadbourne
& Parke LLP
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Issue: Does a “claw back” fraudulent conveyance
action
against
a non-creditor
off the
i
i
di
h bankruptcy
b k
estate qualify as a public right?
Holding: No. Although section 548 of the
Bankruptcy Code codifies a bankruptcy estate’s
right to recovery fraudulent conveyances,
Congress may not remove rights of action from
the purview of Article III judges by establishing
regulatory scheme’s that mimic pre-existing
common law or state law rights.
Chadbourne
& Parke LLP
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Issue: Does a creditor who has filed a proof of
claim
case have
a right
l i in
i a bankruptcy
b k
h
i h to a jury
j
trial if sued for a preferential transfer?
Holding: No. The claims allowance process is
equitable in nature. If a creditor who has filed a
proof of claim is sued for a preferential transfer,
that action becomes part of the claims allowance
process and is therefore triable only in equity
equity.
Accordingly, no Seventh Amendment right to trial
by jury exists on such an action.
Chadbourne
& Parke LLP
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The Court quickly concluded that, as a statutory matter,
the bankruptcy court possessed authority to enter a final
order.
◦ 28 U.S.C. § 157(b)(2)(C) explicitly provides for “core” jurisdiction
over “counterclaims
counterclaims by the estate against persons filing claims
against the estate.”
◦ Thus, because Pierce filed a proof of claim in the bankruptcy, the
statute provided that the bankruptcy court could rule on Vickie
Vickie’s
s
counterclaim.



However, the Court noted that, as a constitutional matter,
bankruptcy court’s
court s may not “exercise
exercise the judicial power of
the United States,” and therefore undertook an analysis of
the statute to see whether it exceeded the jurisdictional
limits of Article I courts.
Chadbourne
& Parke LLP
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Bankruptcy Court’s are created under Article I of the constitution
y only
y enter final jjudgments
g
in “cases in which the claim
and may
at issue derived from a federal regulatory scheme” (such as the
Bankruptcy Code.
Thus,, bankruptcy
p y courts may
y only
y render final decisions where:
◦ “The action at issue stems from the bankruptcy itself”; or
◦ The action “would necessarily
y be resolved in the claims allowance
process.”



Because Vickie could not demonstrate that her counterclaim fell
within one of the “limited circumstances” covered by this
exception,
i
the
h b
bankruptcy
k
court could
ld not constitutionally
i i
ll enter
a final order on her claim, despite the clear language of 28 U.S.C.
§ 157(b)(2)(C).

Chadbourne
& Parke LLP
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PRACTICAL RAMIFICATIONS OF
STERN v. MARSHALL
FROM THE TRUSTEE PERSPECTIVE
Corey R
C
R. Weber
W b
Ezra Brutzkus Gubner LLP
21650 Oxnard Street, Suite 500
Woodland Hills, CA 91367
Telephone:
p
818‐827‐9000
E‐mail: cweber@ebg‐law.com

Stern v. Marshall
“We
We conclude that,
that although the Bankruptcy
Court had the statutory authority to enter
judgment on Vickie
Vickie’ss counterclaim
counterclaim, it lacked the
constitutional authority to do so…”
Stern v. Marshall (“Stern”), 131 S.Ct. 2594, 2601
(S C 2011).
(S.Ct.
2011)
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The Basics of Stern for
Bankruptcy Practitioners
• B
Bankruptcy
k
C
Courts
h
have
the
h statutory authority
h i to
enter final judgments as to each of the “core
proceedings” defined in 28 U.S.C.
proceedings
U S C § 157(b)(2),
157(b)(2) but
do not have the Constitutional authority to do so
as to certain proceedings defined as core (e.g.,
state law counterclaims).
• The District Courts must enter final judgment as
to non‐core proceedings (28
( U.S.C. § 157(c)(1)).
( )( ))
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The Unknown
“Everyday I am presented with numerous orders that Congress expects me to sign either as final or
forward on with a report and recommendation. However, prior to Stern, I did have a standard—28
U.S.C. § 157(b)(2)—to serve as my guide. But now I am told that that standard is unreliable when tested
against
g
the Constitution itself. Myy frustration with Stern is that it offers virtuallyy no insight
g as to how to
recalibrate the core/non‐core dichotomy so that I can again proceed with at least some assurance that I
will not be making the same constitutional blunder with respect to some other aspect of Authority
Section 157(b)(2)…
One Alternative would be to play it safe and simply refer without reflection every future determination I
make to a district judge for his or her final review. However, I do not see how I can do so in good faith
given Authority Section 157(b)(3)’s direction that I must decide even in instances when not requested
whether I have the ability or not under that section to enter a final order. 28 U.S.C. § 157(b)(3).
Moreover, I suspect that the Article III judges in my district would not be pleased with the extra
workload such an approach would impose upon them…”
In re Teleservices Group, Inc. (Meoli v. Huntington National Bank), 2011 WL 3610050, 2‐3 (Bankr. W.D.
Mi. 2011).
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Some Practical Issues After Stern
•

1.
How to deal with the possibility that core proceedings listed in 28 U.S.C. §
157(b)(2)are unconstitutionally core.

•

2.
Uncertainty regarding whether Bankruptcy Courts will enter final orders on
the core proceedings listed, or will simply prepare proposed findings of fact and
conclusions of law for the District Courts to enter.

•

3.

•

4.
Uncertainty regarding whether the Bankruptcy Court has the constitutional
authority to hear and enter judgment on non‐core
non core proceedings where the parties
have consented.

•

5.
Stern’s potential impact on 9019 motions, motions for default judgment and
motions for sunstantive consolidation.
consolidation

The potential for Stern to cause District Courts to withdraw the reference.
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Core vs. Non
Non‐Core
Core
• “As explained below, bankruptcy courts may
hear and enter final judgments in “core
core
proceedings” in a bankruptcy case. In non‐
core proceedings
proceedings, the bankruptcy courts
instead submit proposed findings of fact and
conclusions of law to the district court
court, for
that court’s review and issuance of a final
judgment ” Stern at pp
judgment.
pp. 2601
2601‐2602.
2602
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Core Claims
(Final Judgments May Be Entered
by Bankruptcy Courts)
“Bankruptcy
p y judges
j g mayy hear and enter final judgments
j g
in “all core
proceedings arising under title 11, or arising in a case under title 11.” §
157(b)(1). “Core proceedings include, but are not limited to” 16
different types of matters, including “counterclaims by [a debtor’s]
estate against persons filing claims against the estate
estate.” § 157(b)(2)(c).
157(b)(2)(c)
Parties may appeal final judgments of a bankruptcy court in core
proceedings to the district court, which reviews them under traditional
appellate standards. See § 158(a); Fed. Rule Bkrpcy. Proc. 8013.”
Stern at pp. 2603‐2604.
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Non‐Core
(Proposed Findings of Fact and
Conclusions of Law Submitted to the
District Court))
“When
When a bankruptcy judge determines that a referred
“proceeding… is not a core proceeding but… is otherwise
related to a case under title 11,” the judge may only
“submit
submit proposed findings of fact and conclusions of law
to the district court.” § 157(c)(1). It is the district court
that enters final judgment in such cases after reviewing
de novo any matter to which a party objects
objects.”
Stern at p. 2604.
24

Stern Is a Narrow Holding, But How
Will Bankruptcy Courts Contend with
the Dicta?
“We conclude today that Congress, in one isolated respect, exceeded that limitation in
the Bankruptcy Act of 1984. The Bankruptcy Court below lacked the constitutional
authority to enter a final judgment on a state law counterclaim that is not resolved in
the process of ruling on a creditor’s proof of claim…”
“Pierce has not argued that the bankruptcy courts “are barred from ‘hearing’ all
counterclaims” or proposing findings of fact and conclusions of law on those matters,
but rather that it must be the district court that “finally decide[s]” them. [citation
omitted.]
i d] W
We do
d not think
hi k the
h removall off counterclaims
l i such
h as Vickie’s
Vi ki ’ ffrom core
bankruptcy jurisdiction meaningfully changes the division of labor in the current
statute; we agree with the United States that the question presented here is a
“narrow” one.”
Stern at p. 2620.

25

Issue # 1
How to deal with the possibility
that core p
proceedings
g listed in 28
U.S.C. § 157(b)(2)are
unconstitutionally
nconstit tionall core

26

FRAUDULENT TRANSFER ACTION
C
Core
or “Unconstitutionally
“U
i i
ll C
Core””
Stern v. Marshall included dicta that fraudulent transfer actions are core
claims as defined in the statute, but that treatingg the claims as core mayy be
unconstitutional:
“We reasoned that fraudulent conveyance suits were “quintessentially suits at
common law that more nearly resemble state law contract claims brought by
a bankrupt corporation to augment the bankruptcy estate than they do
creditors’ hierarchically ordered claims to a pro rata share of the bankruptcy
res.” Id. at 56, 109 S.Ct. 2782. As a consequence, we concluded hat
fraudulent conveyance actions were “more
more accurately characterized as a
private rather than a public right as we have used those terms in our Article III
decisions.”
Stern at p. 2614 (citing Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 109 S.Ct.
2782, L.Ed.2d 26 (1989)).
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Decisions Following Stern re Core v.
Non‐Core as to Clawback
l b k Claims
l
•

In re Teleservices Group, Inc. (Meoli v. The Huntington National Bank), 2011 WL 3610050 (Bankr. W.D. Mi.
2011)(bankruptcy court submitted findings to the district court as a non‐core matter on report and
recommendation).

•

In re Hudson (Tibble v. Wells Fargo Bank, N.A.), 2011 WL 3583278 (Bankr. W.D. Mi. 2011)(avoidance claim
pertaining to the determination of the validity, extent, or priority of asserted mortgage lien)(“Except for the types
of counterclaims addressed in Stern v. Marshall, a bankruptcy judge remains empowered to enter final orders in all
core proceedings.”)

•

In re Safety Harbor Resort and Spa a/k/a S.H.S. Resort, LLC, 2011 WL 3849639 (M.D. Fla. 2011)(“Of course, years
from now, the Supreme Court may hold that section 157(b)(2)(F) dealing with fraudulent conveyances is
unconstitutional, just as it did with section 157(b)(2)(C). But the job of bankruptcy courts is to apply the law as it is
written and interpreted today. Bankruptcy courts should not invalidate a Congressional statute, such as section
157(b)(2)(F)—or otherwise limit its authority to finally resolve other core proceedings—simply because dicta in
Stern suggests the Supreme Court may do the same down the road.
road The Supreme Court does not ordinarily decide
important questions of law by cursory dicta. 76 And it certainly did not do so in Stern.”)

•

In re Fairfield Sentry Ltd., 2011 WL 4359937 (Bankr. S.D.N.Y. 2011)(Clawback claims were found to be non‐core
claims)(“After reviewing the parties' submissions to the Bankruptcy Court and to this Court, the Court concludes
that these cases do not fall within the Bankruptcy Court's core jurisdiction for two reasons. First, these cases do
not “arise under” title 11 nor do they “arise in” a title 11 case. Second, the assertion of subject matter jurisdiction
over these cases by an Article I court contravenes the principle of separation of powers enshrined in Article III of
the Constitution. The Court discusses each of these rationales in turn.”)
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Defense of Bankruptcy Court Authority
In re Heller Ehrman LLP (Heller Ehrman LLP v. Arnold & Porter LLP),

.

2011 WL 4542512 (Bankr. N.D. Cal. 2011)

“They
They no doubt will argue,
argue as was done in Stern,
Stern that even though fraudulent transfer actions are core under the statute,
statute
bankruptcy judges cannot enter final judgments. Stated otherwise, they might denominate these proceedings as
“unconstitutional core” proceedings because of the delegation of authority to bankruptcy judges. If I determine that these are
core proceedings, I can issue a final judgment. The statute says so and Stern does not hold to the contrary. If timely objections to
my doing so are raised before me and preserved on appeal, the district court can decide the issue on appeal.
“If I keep
p these matters and the district court on appeal
pp disagrees
g
with myy determination that a matter is core,, or perhaps
p
p is
“unconstitutionally core,” it can simply treat my findings of fact as “proposed findings” and review them de novo. I can simplify
the process by committing that any findings of fact I make at trial should be treated as proposed if the district court concludes
that I lacked authority to enter those findings.”
“I also note that in non‐core proceedings I can resolve pre‐trial matters, including case‐dispositive motions that do not require
factual findings, notwithstanding the absence of consent from all parties. In re Healthcentral.com, 504 F.3d 775, 787 (9th Cir.
2007). In other words, if a proceeding could be disposed of on uncontested facts, summary judgment would be appropriate. The
legal rules are always subject to de novo review. There is absolutely no reason why I would not follow the same procedure if
these matters are found “unconstitutionally core” (viz., non‐core) matters.”
“In summary, if the fraudulent transfer claims are ultimately determined to fall outside the scope of my authority they would still
be related to the bankruptcy case. I could enter proposed findings and, as stated above, I could determine dispositive motions
th t do
that
d nott require
i factual
f t l findings.
fi di
H lth t l
Healthcentral.com,
504 F.3d
F 3d att 787.
787 Finally,
Fi ll where
h
a right
i ht to
t jury
j
exists
i t and
d the
th parties
ti do
d nott
consent to my presiding, our Bankruptcy Local Rules provide a simple procedure that once again spares the district judge from
dealing with these specialized cases until it is time to call the jury.”
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Fraudulent Transfer Actions As
Unconstitutionally
ll Core
In re Blixseth (Samson v. Blixseth), 2011 WL 3274042, 11 (Bankr. D. Montana
2011)(“Since
2011)(
Since Trustee
Trustee'ss fraudulent conveyance claim is essentially a common law claim
attempting to augment the estate, does not stem from the bankruptcy itself and
would not be resolved in the claims allowance process, it is a private right that must
be adjudicated by an Article III court. This Court's jurisdiction over that claim as a core
proceedingg is therefore unconstitutional. However,, the equitable
p
q
subordination and
preferential transfer claims arise from the Bankruptcy Code and the claims allowance
process, therefore, this Court's jurisdiction over those claims is constitutionally
acceptable…. Since this Court may not constitutionally hear the fraudulent conveyance
claim as a core proceeding, and this Court does not have statutory authority to hear it
as a noncore proceeding,
proceeding it may in no case hear the claim.
claim Therefore,
Therefore this Court grants
the parties fourteen days in which to move the District Court to withdraw its
reference, in whole or in part, pursuant to 28 U.S.C. § 157(e), or else it will dismiss the
fraudulent conveyance claims for lack of subject matter
jurisdiction ”))
jurisdiction.
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Issue # 2
Uncertainty regarding whether
Bankruptcy Courts will enter final
orders
d on the
h core proceedings
d
sted, or
o will simply
s p y prepare
p epa e
listed,
proposed findings of fact and
conclusions of law for the District
Courts to enter.
31

Issue # 3
The potential for Stern to cause
District Courts to withdraw the
reference.

32

Motions to Withdraw the Reference
The United States District Court for the Central District of California recently held that
the core/non‐core
core/non core determination was not dispositive in regard to a motion to
withdraw the reference:
“…the permissive withdrawal analysis does not end at the core/non‐core
determination Considering other factors like the efficient use of judicial resources
determination.
resources,
the Court finds the Bankruptcy Court is the appropriate forum to first hear this case.
To start, the Bankruptcy Court has greater familiarity with the facts and holds a unique
vantage point from the center of the overall bankruptcy proceeding. Withdrawal is
also likelyy to increase costs… Under the circumstances,, a de novo review here would
be an efficient use of judicial resources. The decision to decline withdrawal is further
bolstered by the knowledge that bankruptcy courts routinely resolve these types of
disputes, as stated above. Accordingly, the Court declines to permissively withdraw
the reference of this non‐core proceeding.”
Siegel v. FDIC (In re Indymac Bancorp. Inc.), 2011 WL 2883012, 7.
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District Courts Do Not Seem Anxious
To Withdraw
hd
the
h Reference
f
• The Bankruptcy Court has “the unquestioned authority to
conduct pretrial proceedings and submit proposed findings
of fact and conclusions of law to the district court… Thus, at
a minimum, Stern does not require this Court to withdraw
th reference
the
f
att this
thi time.”
ti ” Kelley
K ll v. JP Morgan
M
Chase
Ch
&
Co., 2011 WL 4403289 (D. Minn. 2011).
• In re Canopy Financial, Inc., 2011 WL 3911082 (D. Ill.
2011)(District Court denied the withdrawal of reference as
to avoidance action claims ruling that the Bankruptcy Court
h d the
had
th constitutional
tit ti
l authority
th it to
t propose findings
fi di
off ffactt
and conclusions of law).
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Issue # 4
Uncertainty regarding whether the
Bankruptcy
p y Court has the
constitutional authority to hear
and enter jjudgment
dgment on non
non‐core
core
proceedings
p
g where the p
parties
have consented.
35

The Uncertainty in Practice
“But it may now be, and it's fair to assume that it will now be argued,
th t consent,
that
t no matter
tt h
how uncoerced
d and
d unequivocal,
i
l will
ill never
again be sufficient for bankruptcy judges ever to issue final judgments
on non‐core matters. That huge uncertainty presages litigation over
that issue with the p
potential to tie up
p this case,, and countless others,,
in knots. It also would at least seemingly invite litigants to consent, see
how they like the outcome, and then, if they lose, say their
consents were invalid...”
In re Bearingpoint, Inc., 453 B.R. 486, 496 (Bankr. S.D.N.Y. 2011).
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Bankruptcy Court Can Enter Final
Orders With Consent of the Parties
•

In re Peacock II (Brook v.
v Ford Motor Credit Co.,
Co LLC),
LLC) 2011 WL 3874461 (Bankr.
(Bankr M.D.
M D Fl.
Fl 2011)(
2011)(“Similarly
Similarly, Stern does not
impact a bankruptcy court's ability to hear non‐core matters under 28 U.S.C. § 157(c), albeit not decide them absent the
parties' consent.”)

•

In re Olde Prairie Block Owner, LLC, 2011 WL 3792406 (Bankr. N.D. Ill. 2011)(holding that the Bankruptcy Court could enter
final judgment on non
non‐core
core claims relating to the bankruptcy case where the parties consented)( “The Supreme Court's
opinion in Stern in no way altered the system of final adjudication by consent embodied in § 157(c)(2).”)

•

In re Safety Harbor Resort and Spa a/k/a S.H.S. Resort, LLC, 2011 WL 3849639 (M.D. Fla. 2011)(“Besides, parties can still
consent—either expressly or impliedly—to a bankruptcy court's jurisdiction after Stern.”)

•

In re Pro‐Pac, Inc. (Pro‐Pac, Inc. v. Chapes), 2011 WL 4469973 (Bankr. E.D. Wi. 2011)(“However, Stern confirms that the
bankruptcy court has the authority to render final judgments even in non‐core proceedings with the consent of the parties.”)
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Issue # 5
Stern s potential impact on 9019
Stern’s
motions, motions for default
judgments and motions for
s bstanti e consolidation.
substantive
consolidation

38

9019 Motions
•

“Whatever Stern v. Marshall may ultimately be held to mean, this Court is confident that, as a
matter of law and practice, it most certainly does not stand for the proposition that the bankruptcy
court cannot approve the compromise and settlement of a claim which is indisputably property of a
debtor'ss estate.
debtor
estate ” In re Ambac Financial Group,
Group Inc.,
Inc 2011 WL 4436126,
4436126 8 (Bankr.
(Bankr S.D.N.Y.
S D N Y 2011).
2011)

•

“In the dispute at bar, the Debtor is requesting this Court to approve a settlement under an express
bankruptcy provision, i.e. Bankruptcy Rule 9019. This Rule gives bankruptcy courts discretion to
approve a compromise. State law has no equivalent to Bankruptcy Rule 9019. Moreover, the factors
which
hi h bankruptcy
b k t courts
t are required
i d tto review
i in
i making
ki a determination
d t
i ti off whether
h th or nott to
t
approve a settlement have been developed entirely by the federal courts, including the Supreme
Court of the United States. See United States v. Key, 397 U.S. 322 (1970); Rivercity v. Herpel (In re
Jackson Brewing Co.), 624 F.2d 599, 602 (5th Cir.1980). Accordingly, because the resolution of the
Motion is not based on state common law, but entirely on federal bankruptcy law (both the Rule
and the case law instructing how to apply the Rule),
Rule) the holding in Stern is inapplicable
inapplicable, and this
Court has the constitutional authority to enter a final order in this contested matter pursuant to 28
U.S.C. §§ 157(a) and (b)(1).” In re Okwanna‐Felix, 2011 WL 3421561 (Bankr. S.D. Tx. 2011)
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Default Judgments
on Non‐Core Claims
l
In re Naughton (Hagan vv. Smith)
Smith), 2011 WL
4479478 (W.D. Mi. 2011)(Bankruptcy Court
prepared proposed findings of fact and
conclusions of law on default judgment on an
adversary complaint seeking authority to sell
property owned by debtors and non‐debtors).
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Substantive Consolidation
• “Thiss Cou
Courtt ttherefore
e e o e co
concludes
c udes tthat
at tthee O
Order
de
for Substantive Consolidation is within the Court's
authority as the relief sought arises in a case
under
d Title
l 11 and
d is fundamental
f d
l to the
h
bankruptcy process and to the adjudication of
claims The narrow holding of Stern v.
claims.
v Marshall
does not apply to the Motion for Substantive
Consolidation.” In re LLS America, LLC, 2011 WL
4005447, 3 (E.D. Wa. 2011).
41

State Law Claims Based on
Post‐Bankruptcy
k
Conduct
d
• In re American Business Financial Services,, Inc.,, 2011
WL 3240596 (Bankr. D. De. 2011)(fraudulent transfer,
breach of fiduciary duties and other claims by Chapter
7 Trustee)(
Trustee)(“Here
Here, the claims before this Court arose
after ABFS filed bankruptcy and relate entirely to
matters integral to the bankruptcy case. If not for the
b k
bankruptcy,
these
h
claims
l
would
ld never exist. Therefore,
h f
this Court concludes that it has jurisdiction to hear this
adversaryy p
proceedingg as it directlyy stems from the
bankruptcy case.”)
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THE DEFENSE PERSPECTIVE
Thomas J. Hall
Chadbourne & Parke LLP
thall@chadbourne.com
212.408.5487
October 13, 2011

STERN BEING NARROWLY
CONSTRUED
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Most courts have construed the Stern decision narrowly:
Brook v. Ford Motor Credit Co., LLC (In re Peacock), 2011 WL 3874461, at *1 (Bankr. M.D. Fla. Sept.
2, 2011) (Stern limited to its narrow facts and has no impact on a bankruptcy court's jurisdiction to
hear other types of actions under § 157(b)(2) or actions under 157(c)).
Tibble v. Wells Fargo Bank, N.A. (In re Hudson), 2011 WL 3583278, at *8 (Bankr. W.D. Mich. Aug. 16,
2011) (noting that Stern specifically dealt with certain types of claims).
Springel v. Prosser (In re Innovative Commc
Commc'n
n Corp.), 2011 Bankr. LEXIS 3040, at *13
13 (Bankr. D. V. I.
Aug. 5, 2011) (noting the narrowness of Stern).
In re Crescent Resources, LLC, 2011 WL 3022554, at *2 (Bankr. W.D. Tex. July 22, 2011) (Stern should
be read narrowly and does not deprive the bankruptcy court of jurisdiction to enter final orders
regarding a dispute over joint
joint‐party
party privilege).
In re Salander O’Reilly Galleries, 2011 WL 2837494, at *6 (Bankr. S.D.N.Y. July 18, 2011) (Stern limited
to the particular circumstances surrounding the estate’s counterclaim in that case).
In re Heller Ehrman LLP, 08‐32514DM (Bankr. N.D. Calif. Sept. 28, 2011) ("While dicta in Stern may
indicate that fraudulent transfer actions cannot be finally heard and determined by an Article I
judge, the holding is much narrower.").
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BANKRUPTCY COURT ABSTENTION
AS TO “RELATED TO” CLAIMS

46

BEARINGPOINT INC
S DNY)
IN RE BEARINGPOINT,
INC., 2011 WL 2709295 (BANKR
(BANKR. S.D.N.Y.)
(JULY 11, 2011)

•

Trustee of Liquidating Trust established under Chapter 11 Plan moved to modify Plan requirement that all
claims against BearingPoint's former officers and directors be brought in Bankruptcy Court.

•

Claims (i.e., breach of fiduciary duty) were non‐core.

•

The Court granted the motion:


"Now that I've satisfied myself that the Trustee's claims aren't frivolous, and especially if I cannot enter
judgment there are no benefits in hearing the action here.
here To the contrary,
contrary requiring the
final judgment,
Trustee to endure the procedural hurdles in starting (but evidently, not finishing) the litigation in the
bankruptcy court, which the Targets have wholly ignored, can hardly be said to be in the interests of
justice."



"At
an appropriate consent ((assuming that
" lleast without
h
h after
f Stern v. Marshall,
h ll consent would
ld still
ll be
b
effective), either a district judge would have to make the factual determinations (or conduct a jury trial
for that purpose), or I'd have to issue proposed Findings of Fact and Conclusions of Law, for a
supplemental round of de novo review by the district court."
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IN RE BEARINGPOINT, INC. (cont'd):


"if litigated here, this action would be bogged down in procedural complications, aggravated by the
Supreme Court's recent decision in Stern v. Marshall."



g
g from myy inabilityy to fullyy rule will have its own Bleak
"Here,, I fear,, the additional litigation
resulting
House implications."



"I will not force the Trustee to jump through the additional hoops that the Trustee would encounter if
forced to litigate this non‐core matter in this Court."
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IN RE EXTENDED STAY,, INC.
TRUESDELL
V.
C (WALKER
(
U
THE BLACKSTONE GROUP, LP, ET AL.),
ADV. PROC. NOS. 11‐02398, 11‐02254, 11‐02255, 11‐02256, 11‐022559 (BANKR. S.D.N.Y.)

Background:
•

Claims arise from debtors' pre‐bankruptcy LBO

•

Litigation Trust filed separate complaints:

•



preference and fraudulent conveyance claims in bankruptcy court



common law claims in New York State court

Defendants removed state court action to federal district court, which referred it to bankruptcy court

49

IN RE EXTENDED STAY, INC. (cont'd)
Trustee moved to remand common law action to state court, arguing:
•

Stern would delay final resolution as it gives defendants "a get out of jail free card" to "assert a
constitutional
they wantt tto escape ffrom adverse
judgments."
tit ti
l iinfirmity
fi it if th
d
j d
t "

•

"Stern v. Marshall could be interpreted to mean that it would be impermissible to try state law breach of
fiduciary duty and similar claims to this Court, even with the consent of the parties."

•

"At the least, the Stern v. Marshall decision creates serious risks of delay, added costs and potential
prejudice if the Plaintiffs are compelled to try this case in federal court."

•

Trustee
Gerber
decision
T t relies
li on JJudge
d G
b d
i i in
i BearingPoint.
B i P i t
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IN RE EXTENDED STAY (cont'd)
On Sept. 8, 2011, Judge Peck Denies Remand Motion:
•

"We're not g
going
g to be debating
g here Stern v. Marshall. I think that there are multiple
p p
perspectives
p
on that and
it's not my place in the context of a remand motion to provide my personal gloss on Stern v. Marshall."

•

"Just because they're unresolved doesn't mean that you have cause to remand a case, however. Presumably,
these issues will be clarified over time by all manner of courts and I don't think that the fact that the law is
unsettled in the area is cause for remand . . . ."

•

"I believe that the impact of Stern v. Marshall, at this juncture, borders on the purely speculative to completely
inapplicable."

•

"Stern v. Marshall does not declare that state law based causes of action may not be heard in a bankruptcy court.
Stern v. Marshall is a precept of Constitutional authority to be applied on a case‐by‐case basis, and it depends
of each claim to be adjudicated."
upon
p the particulars
p
j

•

"The trustee has applied Stern v. Marshall as if it were a blunt instrument. It is not. It is to be narrowly
applied, and it will not effect in any meaningful way jurisprudence as we know it."

•

"I believe that BearingPoint has no bearing on any matter currently pending here. Also, I fully respect Judge
Gerber
decision, but I would not have decided that the same way.
Gerber'ss decision
way "

Trustee Is Appealing Denial of Remand Motion
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I re Teleservices
T l
i
G
I
6
(B
k
In
Group,
Inc.,
2011 WL 3610050
(Bankr.
W.D. Mich. Aug. 17, 2011)

"One alternative would be to play it safe and simply refer without reflection
every future determination I make to a district judge for his or her final
review. However, I do not see how I can do so in good faith given Section
157(b)(3)'s direction that I must decide even in instances when not
t d whether
h th I h
bilit or nott under
d th
ti tto enter
t a fi
requested
have th
the ability
thatt section
finall
order. Cf. 28 U.S.C. § 157(b)(3). Moreover, I suspect that the Article III
judges in my district would not be pleased with the extra workload such an
approach would impose on them.
them "
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CONSENT AS A MEANS OF
AVOIDING STERN ISSUES

53

SAMSON V. BLIXSETH (IN RE BLIXSETH), 2011 WL3274042,
(
k D. Mont. Aug. 1, 2011):
)
*12 (Bankr.
"no provision allows parties to consent to a bankruptcy court making final decisions
in core proceedings as 28 U.S.C. § 157(c)(2) allows parties to consent for non‐core
proceedings."

Section 157(c)(2) provides:
"(2) Notwithstanding the provisions of paragraph (1) of this subsection,
the
h di
district
i court, with
i h the
h consent off all
ll the
h parties
i to the
h proceeding,
di
may refer a proceeding related to a case under title 11 to a bankruptcy
judge to hear and determine and to enter appropriate orders and
judgments,
d
subject
b
to review under
d section 158 off this
h title."
l "

I Section
Is
S ti 157(c)(2)
( )( ) C
Constitutional?
tit ti
l?
54

IN RE BEARINGPOINT, INC., 2011 WL 2709295 ( Bankr.
S.D.N.Y. July 11, 2011)
"But in Stern v. Marshall, the majority, while repeatedly stating that Pierce
had
court's determination,
nevertheless
h d consented
d to the
h bankruptcy
b k
d
h l
found his consent, under the facts there, inadequate
. . . . [I]t's fair to assume that it will now be argued, that consent, no matter
h uncoerced
how
d and
d unequivocal,
i
l will
ill never again
i be
b sufficient
ffi i t for
f
bankruptcy judges ever to issue final judgments on non‐core matters.
That huge uncertainty presages litigation over that issue with the
potential to tie up this case,
case and countless others
others, in knots
knots. It also
would at least seemingly invite litigants to consent, see how they like the
outcome, and then, if they lose, say their consents were invalid.”

55

IN RE TELESERVICE GROUP, INC., 2011 WL 3610050 (Bankr. W.D.
Mich Aug.
Aug 17,
17 2011)
Mich.
"Therefore, while Granfinanciera's historical references to the recovery of fraudulent conveyances and
preferences
through
f
th
h the
th common law
l courts
t offers
ff additional
dditi
l insight,
i i ht it iis nott a necessary componentt to
t
my decision that any judgment that will enter against Huntington in this adversary proceeding must be
entered by an Article III judge. Stern, coupled with the Court's earlier decision in Murray's Lessee, is all
that is needed to realize that the taking that Trustee has in mind in this adversary proceeding requires the
oversight of a jjudicial officer with the independence that is only guaranteed by life tenure and salary
protection.
"But, with this said, I believe that I could still enter a final judgment against Huntington in this case were
Huntington and Trustee both to consent. As the Court in Stern emphasized early in its opinion, the
delegation
g
of authorityy byy the district courts to the bankruptcy
p y courts as their adjuncts
j
is not
jurisdictional. Stern, 131 S.Ct. at 2606‐7. Indeed, the Court concluded that the stepson's consent in Stern
to having his own claim decided by the bankruptcy court would have precluded him from objecting to
that court's authority under 28 U.S.C. 157(b)(2)(C) to also adjudicate the estate's counterclaim against him
had not the constitutional issue been raised. And common sense also suggests that if the parties
before a district court may consent to binding arbitration as a form of alternative dispute
resolution, then they certainly should be able to choose the bankruptcy judge as their arbiter if
that is the alternative they prefer."
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IN RE SAFETY HARBOR RESORT AND SPA, 2011 WL 3849639 (Bankr. M.D.
Fla.
A
Aug.
30, 2011))
"Despite the limitations imposed by Stern, this Court's authority to enter final judgments in the core
proceedings
identified
Parties
di
id tifi d in
i section
ti 157 (b)(2)
(b)( ) is
i nott necessarily
il diminished
di i i h d as practical
ti l matter.
tt
P ti
may, even after Stern, consent to bankruptcy courts entering final judgments in non‐core
matters. In fact, section 157(C)(2) expressly authorizes bankruptcy courts to enter final judgment in non‐
core proceedings if the parties consent.
"Admittedly
Admittedly, the Stern Court did not address that specific issue; there was no need to since,
since at the time
the case was tried, the Supreme Court had not yet held section 157(b)(2)(C) unconstitutional. But the
Court, in response to Pierce's argument that bankruptcy courts do not have jurisdiction over defamation
claims under section 157(1)(5), held that he consented to the bankruptcy court's resolution of his
defamation claim given his conduct before the bankruptcy court. In doing so, the Stern Court
"recognized
recognized 'the
the value of waiver and forfeiture rules'
rules in 'complex'
complex cases."
cases. The Court also
recognized that '[n]o procedural principle is more familiar to this Court than that a
constitutional right, or a right of any other sort, may be forfeited."'

See NYU Hosps.
S
H
C V.
Ctr.
V HRH Constr.
C
LLC (I
(In re HRH Constr.
C
LLC),
LLC) 2011 WL 3359576
6 (B
(Bankr.
k S.D.N.Y.
S DNY A
Aug. 2,
2011) (debtor removed state court suit to district court which referred it to bankruptcy court where parties
consented to bankruptcy court entering final judgment, bankruptcy court citing section 157(c)(2) and Stern).
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LEHMAN BROTHERS HOLDINGS, INC. v. JP MORGAN CHASE BANK, Adv. Proc.
10‐03266
(Bankr S.D.N.Y.),
S D N Y ), Case Management Order August 15, 2011
10
03266 (JMP) (Bankr.

"Consent to final
f
l adjudication.
d d
Each
h off the
h parties is d
directed
d to advise
d
the
h
Court in writing on or before the Stern Deadline whether it expressly consents
to the authority of the Court to hear and determine some or all of the counts of
th Amended
the
A
d dC
Complaint
l i t and
d enter
t final
fi l judgments
j d
t in
i the
th Adversary
Ad
Proceeding with an indication as to those counts, if any, that may be decided
with consent. In the event the parties do not expressly consent, or are not
deemed to have impliedly consented,
consented and no motion for withdrawal of the
reference has been filed and granted, the Court intends to proceed in
accordance with Rule 9033 of the Federal Rules of Bankruptcy Procedure."

58

CFTC V. SCHOR, 478 U.S. 833 (1986)
"To the extent that this structural principle is implicated in any given case, the parties cannot by consent
cure the constitutional difficulty for the same reason that the parties by consent confer on federal courts
subject‐matter jurisdiction beyond the limitations imposed by Article III, § 2. When these Article III
limitations are at issue, notions of consent and waiver cannot be dispositive because the limitations serve
institutional interests that the parties cannot be expected to protect. "
***
"[O]ur prior discussions of Article III, § 1's guarantee of an independent and impartial adjudication by the
federal jjudiciaryy of matters within the judicial
j
p
power of the United States intimated that this guarantee
g
serves to protect primarily personal, rather than structural interests."
***
[ ] ap
personal right,
g , Article III's g
guarantee off an impartial
p
and independent
p
federal
f
adjudication
j
"[A]s
is subject to waiver, just as are other personal constitutional rights that dictate the procedures by
which civil and criminal matters must be tried."
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IMPLIED CONSENT:
In re Coudert Brothers LLP, 11‐2785 (CM) (S.D.N.Y. Sept. 23, 2011):
"Following Stern, it is doubtful whether mere participation in litigation is enough to imply
consent. Even if it were, a finding of consent is not consistent with the record in this case. First, the
Trust filed a demand for a jury trial of 'all issue so triable in the matter' immediately upon removal,
thereby expressing its intention to reserve whatever Article III rights it had. . . . cf. Granfinanciera, 492
U S at 33
U.S.
33. Where a jury trial is demanded,
demanded it can only be held before the Bankruptcy Court when the
parties give their express consent 28 U.S.C. § 157(e). As noted, no express consent was given in this case.
Later, the Trust denied that the Bankruptcy Court had any jurisdiction at all, by arguing that its Claims
were not even 'related to' the Coudert bankruptcy. . . . These objections are inconsistent with a finding
that the Trust was 'happy' to or otherwise consented to litigate in Bankruptcy Court, changing its mind
only after it lost."
Slagter v. Stonecraft LLC (In re Stonecraft LLC), 260 Fed. Appx. 656, 658 (5th Cir. 2007): Filing of a
counterclaim in an adversary proceeding is a significant factor in determining whether a party has impliedly
consent to a bankruptcy court’s entry of a final judgment.
Valentine v. Elliott (In re Valentine), 357 B.R. 744, 751 (Bankr. E.D. Va. 2007): An assertion that a claim is
“core” can be deemed implied consent to the bankruptcy court’s exercise of final adjudicative authority.
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STERN ON CONSENT

"Vickie asserts that in case Pierce consented to the Bankruptcy Court's adjudication of his defamation
claim, and forfeited any argument to the contrary, by failing to seek withdrawal of the claim until he
had litigated it before the Bankruptcy Court for 27 months."
* * *
"We need not determine what constitutes a 'personal injury tort' in this case because we agree with
Vickie that § 157(b)(5) is not jurisdictional, and that Pierce consented to the Bankruptcy Court's
resolution
l ti off hi
his d
defamation
f
ti claim.
l i
B
Because
'[b]
'[b]randing
di a rule
l as going
i tto a court's
t' subject‐matter
bj t
tt
jurisdiction alters the normal operation of our adversarial system,' Henderson v. Shinseki, 562 U.S. ____
(2011) (slip op., at 4‐5), we are not inclined to interpret statutes as creating a jurisdictional bar when
they are not framed as such. See generally Arbaugh v. Y & H Corp., 546 U.S. 500, 516 (2006) ('when
Congress does not rank a statutory limitation on coverage as jurisdictional, courts should treat the
restriction as nonjurisdictional in character')."
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(cont'd)
STERN ON CONSENT (cont
d)

"Given Pierce's
"G
' course off conduct
d
b
before
f
the
h Bankruptcy
k
C
Court, we conclude
l d that
h h
he
consented to that court's resolution of his defamation claim (and forfeited any argument
to the contrary). We have recognized 'the value of waiver and forfeiture rules' in
'complex' cases, Exxon Shipping Co. v. Baker, 554 U.S. 471, 487‐488, n. 6 (2008), and this
case is no exception. In such cases, as here, the consequences of 'a litigant . . .
'sandbagging' the court ‐‐ remaining silent about his objection and belatedly raising the
error only if the case does not conclude in his favor. . . can be particularly severe.'"
"If Pierce believed that the Bankruptcy Court lacked the authority to decide his
claim for defamation, then he should have said so ‐ and said so promptly. See
United States v. Olano, 507 U.S. 725, 731 (1993) ('No procedural principle is more familiar
to this Court than that a constitutional right,' or a right of any other sort, 'may be forfeited
. . . by the failure to make timely assertion of the right before a tribunal having
jurisdiction to determine it' (quoting Yakus v. United States, 321 U.S. 414, 444 (1944))).
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PRACTICAL RAMIFICATIONS
1. Intense fforum jjockeying
k i
2. Requiring claim‐by‐claim showing of constitutional authority
3 Increased appellate activity
3.
4. Bankruptcy courts entering judgments in the alternative
5. Splitting
p
g claims between bankruptcy
p y court and district/state courts
6. Impact on cases tried in bankruptcy court and now on appeal
7. Heightened consideration of whether to file proof of claim
8. Defendants getting two bites at apple
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1.

INTENSE FORUM JOCKEYING
 Motions to dismiss
 Motions to withdraw the reference
 Motions to remand

Considerations:
 Pro-debtor views of a judge
 Judge's prior decisions on subject matter
 Judge's familiarity with subject matter
 Speed of resolution
 Jury
J
v. Non-jury
N j
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2.

REQUIRING CLAIM‐BY‐CLAIM SHOWING
OF CONSTITUTIONAL AUTHORITY
Lehman Brothers v. JPMorgan Chase Bank, Adv. Pro. 10‐03266
(JMP) (Bankr. S.D.N.Y.)

Background
• Estates and Committee commence adversary proceeding
asserting
i claims,
l i
iinter alia,
li arising
i i ffrom JPM
JPMorgan's
'
retention of collateral that secured its claims.
g moves to dismiss.
• JJPMorgan
• After Stern ruling, court asks parties to advise of impact of
Stern.
• Court dissatisfied with position papers: “Read
Read together
together,
they do little to promote efficiency or to assist the court in
finding a solution to what is really a shared problem.”
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C
M
d A
Case
Management O
Order
Aug. 15
15, 2011
“More detailed statement regarding counts.
Each
E
h off the
th parties
ti is
i directed
di t d tto state
t t iin writing
iti on or
before the Stern Deadline:
i why each count of the Amended Complaint either is or is not
i.

susceptible to a ruling by the bankruptcy court with respect to
the pending motion to dismiss,
ii why
ii.
h each
h countt off the
th A
Amended
d dC
Complaint
l i t either
ith iis or iis nott

susceptible to final adjudication by the bankruptcy court and
iii. why each count of the Amended Complaint either is or is not

susceptible to the issuing of a report and recommendation to
the district court regarding each such count.”
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3.

INCREASED APPELLATE ACTIVITY
 District Courts
 Courts of Appeal
 U.S. Supreme Court
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4
4.

BANKRUPTCY COURTS ENTERING
JUDGMENTS IN THE ALTERNATIVE

In re Innovative Communication Corp., 2011 WL 3439291 (Bankr. D. Virgin Islands Aug. 5, 2011)


"An action to avoid and recover unauthorized postpetition transfers pursuant to 11 U.S.C. § 549 is purely
a creation of the Bankruptcy Code and does not otherwise exist outside of Title 11. In contrast, as is the
case here,, an action to recover a fraudulent conveyance
y
can be asserted on the basis of 11 U.S.C. § 54
548
alone or pursuant to 11 U.S.C. § 544(b) and applicable state law. . . . However, the dicta in Marshall
results in uncertainty as to how to proceed with actions brought pursuant to § 544(b) and applicable
state law. . . . Although the Supreme Court narrowly limited its holding to the constitutionality of §
157(b)(2)(C), as to the claims asserted pursuant to § 544(b) and applicable state law, this is our Report
and Recommendation.
Recommendation As to claims asserted pursuant to §§ 548 and 549,
549 we issue a final judgment in
this matter. Assuming, arguendo, that the District Court disagrees and reads Marshall broadly
to conclude that the dicta in the opinion limits this court's jurisdiction to making a Report and
Recommendation, this Memorandum Opinion in its entirety constitutes our Report and
Recommendation to the District Court."

Proposed Findings:
‐ De novo review
‐ District
Di i court can h
hold
ld rehearing
h i or h
hear additional
ddi i
l evidence
id
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5.

SPLITTING CLAIMS BETWEEN BANKRUPTCY
COURT AND DISTRICT/STATE COURTS

In re Extended Stay:
 Common law claims filed in New York State Court
 Avoidance claims filed in Bankruptcy Court
 Defendants remove state case in federal district court, which refers case
to bankruptcy
p y court
 Bankruptcy court denies plaintiff’s motion to remand
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6
6.
A.

IMPACT ON CASES TRIED IN BANKRUPTCY
COURT AND NOW ON APPEAL
Challenges to Jurisdiction Can Be Raised at Any Time:

B & P Holdings I, LLC v. Grand Sasso Inc., 114 Fed. Appx. 461, 465 (3d Cir.
2004) (court's
(court s jurisdiction may be raised initially by either party,
party or sua
sponte by the Court, at any stage of litigation, including appeal).
y v. Ipock,
p
, 732 F.2d 619,, 622 n.2 ((8th Cir. 1984)) (("The challenge
g of the
Lindsey
bankruptcy court's contempt power is in essence a challenge to the court's
subject matter jurisdiction for contempt. We find [Appellant] is not estopped
from challenging the constitutionality of this jurisdiction.")
Longshoremen's Assoc. v. Davis, 476 U.S. 380, 399 (1986) (challenge to
Court's power to adjudicate matter on preemption grounds was
jurisdictional and amenable to challenge at any time)
jurisdictional,
B.

Stern Says This Is Not About Subject Matter Jurisdiction:

"Section 157 allocates the authority to enter final judgment between the
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C.

Renewal Motions:
Corwin v. Gorilla Cos. (In re Gorilla Cos.), 2011 U.S. Dist. LEXIS 71427 (D. Ariz. July 1, 2011):







March 10, 2010 – Bankruptcy court enters final judgment for defendant Gorilla
March 11, 2011 – District court affirms in part and reverses in part
June 2011 – Appellants file emergency motion for leave to file motion for rehearing
District court finds that purported change in law in Stern is adequate to allow rehearing.
District court granted appellants leave to file motion for rehearing of its affirmance of
bankruptcy court order as a result of Stern.

Fed. R. App. P. 40 (a) (1): “Unless the time is shortened or extended of order or local rule, a petition for
rehearing
g must be filed within 14 days
y after entry
y of jjudgment.”
g
Fed. Rule of Bankr. Proc. 8015 – Same.
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7
7.

HEIGHTENED CONSIDERATION OF
WHETHER TO FILE PROOF OF CLAIM
 Stern:

"Bankruptcy Courts . . . lack[] the constitutional authority to enter a
final judgment on a state law counterclaim that is not resolved in the
process of ruling on a creditor's proof of claim."
 Very
V
significant
i ifi
issue
i
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8.

DEFENDANTS GETTING TWO
BITES OF APPLE
 Significant
g
concern of Trustees
 "Get out of jail free card"

73

Chadbourne
& Parke LLP
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In late 2008, WaMu filed for bankruptcy after its primary operating subsidiary
(“WMB”) was seized by its regulator and placed into receivership under the FDIC.
In a pre-arranged deal, the FDIC sold substantially all of WMB’s assets to
JPMorgan.
Almost immediately, litigation broke out amongst the debtors, the FDIC and JPM
over ownership of certain assets. Other inter-creditor disputes quickly followed.
In late 2010, the debtors, the FDIC, JPM and a group of “Settlement Noteholders”
came together in support of a plan and global settlement.
The plan was initially rejected by Judge Walrath due to certain third-party releases,
but was modified and resubmitted for consideration.
Before Judge Walrath had the opportunity to rule on the revised plan, the Supreme
Court issued the Stern decision, which prompted a new round of objections and
briefing.

Chadbourne
& Parke LLP
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Under Stern, the bankruptcy court lacked the authority to approve the global
settlement.
The global settlement proposed to settle certain causes of action that could only
have been tried by Article III or state courts.
A court-approved
pp
settlement is the equivalent
q
of a final adjudication
j
and is
therefore barred by Stern unless the settled matters either:
◦

Stem from the bankruptcy itself; or

◦

y be resolved in the claims allowance p
process..
Would necessarily

Settlement orders are considered “final orders” in a variety of contexts and should
therefore be subject to a Stern analysis.
◦

Orders approving Rule 9019 compromises are final for purposes of appellate rights
rights.

◦

Settlements can be claim or issue preclusive (although this is not true in all cases).

◦

Orders approving plans of reorganization are universally recognized as final orders.

Chadbourne
& Parke LLP
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Stern was, by its terms, a narrow decision affecting only counterclaims
against parties asserting a claim in the bankruptcy case.
Rule 9019 and plans of reorganization are unique creations of
bankruptcy law. An order approving a settlement or a plan “stems from
the bankruptcy itself” and therefore falls within the narrow “public
rights” exception.
rights
exception
Settlement is not the equivalent of a final adjudication.
◦ Appro
Approval
al of a settlement onl
only calls for a canvassing
can assing of the issues
iss es and a finding that
the resolution is “above the lowest point in the range of reasonableness,” not a
decision on the merits.
◦ The Supreme Court has found in other contexts that a court may approve a
settlement – and such a settlement should be given preclusive effect – even where the
court lacks the authority to actually try the underlying claim. See Matsushita Elec.
Indus Co. Inc., 516 U.S. 367, 382 (1996).

Chadbourne
& Parke LLP
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Although Judge Walrath ultimately denied confirmation of the plan on other
grounds, she concluded that Stern did not bar her from issuing a final order with
respect to the plan and global settlement:
Judge Walrath reasoned that:
◦

Bankruptcy
p y court’s have a firmly
y established p
practice of approving
pp
gg
global settlements,, and
Justice Scalia’s concurrence in Stern supported the notion that such historical practices
should be honored.

◦

Matsushita establishes that courts may enter settlements on claims that they could not

◦

Settlements are approved based on fundamentally different than decisions on the merits
and therefore should not be treated equivalently.

◦

Bankruptcy courts have exclusive jurisdiction over property of a debtor’s estate and “that
jurisdiction includes jurisdiction to decide whether disputed property is, in fact, property of
the estate.”

actually try to judgment.



Because the claims to be settled pursuant to the global settlement were or concerned property of
the WaMu debtors’ estates, Judge Walrath held that she possessed jurisdiction to rule on the
global settlement.

Chadbourne
& Parke LLP
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Seven Rivera: Mr. Rivera is a partner at Chadbourne & Parke LLP. His practice involves all
aspects of the bankruptcy and restructuring process while representing both secured and
p
g p
unsecured lenders,, creditors,, debtors and creditor committees in complex
and high-profile
Chapter 11 bankruptcy cases. His practice also entails representing buyers and sellers in sales
and other asset dispositions both in and outside formal reorganization proceedings and
providing bankruptcy advice concerning corporate transactions. Mr. Rivera has also
represented foreign financial institutions in international restructurings or ancillary
proceedings brought in the United States under Chapter 15 of the Bankruptcy Code.
Corey Weber: Mr. Weber is a partner at Ezra Brutzkus Gubner LLP, where his practice focuses
on corporate bankruptcy law and litigation, business litigation and commercial collection
actions. Mr. Weber represents bankruptcy trustees, committees of unsecured creditors,
assignees for the benefit of creditors, municipalities and creditors in contested matters and
adversary proceedings in bankruptcy proceedings. In addition to his legal experience, Mr.
Weber also has a strong background in business and finance
finance, having earned a master’s
master s degree
in business administration from the University of Notre Dame. He has been named a Southern
California Rising Star by Super Lawyers Magazine each year between 2006-2011.
Thomas Hall: Mr. Hall is co-head of Chadbourne & Parke LLP’s commercial litigation practice.
As one of the Firm’s leading trial, he has extensive experience in a broad range of complex
i l li
i
i
h b
k
l represents llenders
d
d
commercial
litigation
matters. IIn the
bankruptcy
arena, h
he ffrequently
and
other defendants in avoidance and related litigation. Benchmark's 2011 Guide to America's
Leading Litigators recognizes Mr. Hall as among the 75 leading commercial litigators in the
country and among the 25 leading bankruptcy litigators in the country.
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