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I. Assessing Cases


Working backwards Always Works Best


Damages: When evaluating a Bicycle or Pedestrian Accident
case, it is always best to begin by assessing Damages. While a
significant injury is more likely in a bicycle or pedestrian accident,
it is not guaranteed. As with any case, the first step for an
attorney is determining whether or not the damages warrant the
attorney’s involvement. If the cyclist or pedestrian is not seriously
injured, has not received any or limited medical treatment, then
absence a punitive damages element (ie: alcohol or drugs), it is
unlikely the case involves the attorney time and effort.
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I. Assessing Cases


Working backwards Always Works Best


Causation: While causation is often consider as “part and parcel” of the
damages assessment, an attorney would be wise to consider causation
separately. Generally, a causation issue arises when the individual has
significant pre-existing conditions for which they were treating immediately
prior to the collision. If the injury is in the same area of the body where the
person’s pre-existing condition was located, the defense will inevitably argue
that the accident did not cause the condition. An attorney will need to
perform a thorough assessment of whether a true aggravation of the preexisting condition occurred. If so, the question is then how significant was the
aggravation of the pre-existing condition. A true aggravation of a preexisting condition can be a very valuable case, depending on the
circumstances. If the individual was almost recovered from the condition
and the recovery can be properly documented through medical records,
then, depending on the injury, it may be wise to accept the case. Likewise, if
the pre-existing condition was dormant for a lengthy period of time, an
aggravation case is likely to be worthwhile for the attorney, if the injury is
significant enough.
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I. Assessing Cases


Working backwards Always Works Best


Negligence: Inexperienced attorneys often become excited when they
have a case involving what they perceive as “clear liability,” especially when
the damages are significant. However, there are a number of issues which
are more prevalent in bicycle and pedestrian accident cases than in many
other personal injury matters. For instance, contributory negligence and
comparative negligence appear more often in bicycle and pedestrian
accident cases because the plaintiff often has placed themselves in peril by
their own actions. For instance, while bicycle riders are generally governed
by the same laws as motor vehicles, both experienced and inexperienced
cyclists are often observed improperly passing cars to circumvent traffic as
well as riding through stop signs and traffic signals. Pedestrians often cross
against lights and pedestrian walk signals. In the end, even when presented
with a case with significant damages, an attorney must make sure the motor
vehicle operator was at-fault and that any contributory negligence and/or
comparative negligence issues are manageable. The first step in making
these assessments is a thorough client interview prior to accepting the case.
Once a case is a accepted, the attorney must thoroughly investigate the
case to make certain what appeared to be a good case during the initial
client meeting, stays a good case.
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I. Assessing Cases



Interviewing Clients


The most important decision an attorney makes in a case, more often than
not, is whether to accept the case in the first instance. Properly interviewing
the client is essential to gathering the facts an attorney needs to make an
informed choice as to whether to accept or reject representation. There are
several things an attorney should keep in mind when interviewing the client.


Meet the client in person, if possible, rather than only interviewing the
client on the telephone.



Encourage the client to bring a family member or friend who may have
additional details about the accident. Often a bicyclist’s and
pedestrian’s injuries prevent them from recalling the accident.



The Client should talk and the attorney should listen. Often attorney’s are
trying to impress the client so much by describing their background and
expertise, the client does not have an opportunity to speak sufficiently for
the attorney to assess the client and their case.
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I. Assessing Cases



Interviewing Clients


There are several things an attorney should keep in mind when
interviewing the client.


Evaluate the Client’s demeanor. When a client has a good
demeanor, an attorney may be more willing to accept the risk on
a case which has problems which are manageable and may be
less inclined to accept a case with the same problems if the
client has a demeanor that is not likely to be well received by a
jury.



Ask the tough questions. Attorneys should not be afraid to ask a
client the tough questions during the initial meeting to challenge
obvious problems with the client’s case out of fear of losing the
case. However, in order to assess the problems in the case, the
attorney needs to understand the client’s explanation on what
occurred.
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I. Assessing Cases



Interviewing Clients


Well known Red Flags in Bicycle Accident Pedestrian Accident cases which
must be explored with a client during the initial interview include:


Dart Cases: One of the first red flags in any bicycle and pedestrian accident
case occurs in what is classically called a “dart out” case. These cases arise
when either a child or an adult dart into the roadway on foot or on a bicycle
and are struck by a vehicle. In such cases, the defendant will have an
extremely strong argument that it was the Plaintiff’s negligence which caused
their injury and not the operator of the motor vehicle. Liability for injury to
pedestrian who suddenly darts or steps into the path of automobile, 113 A.L.R
528 (originally published in 1938). In addition, the defendant will be entitled to
a jury charge on “emergency” indicating that they only need to exercise
such reasonable care as an individual who is in a similar situation would
exercise. This is a very powerful jury charge for a defendant to receive in a
case. Farris v. BUI, 147 Mich. App. 477, 382 N.W.2d 802 (1985). Under laws in
many states, they can actually argue to the jury that they should put
themselves in the place of the defendant when these accidents arise.
Attorneys often believe that this is not permissible as it is a “golden rule”
argument. However, many states permit such arguments as they pertain to
liability, but not with respect to damages. See, Schaffer v. Ward, 510 So.2d 602
(1987); Naimat v. Shellbyville Bottling Company, 240 Ga. App. 693, 524 S.E.2d
749 (1999).
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I. Assessing Cases



Interviewing Clients


Well known Red Flags in Bicycle Accident Pedestrian Accident
cases which must be explored with a client during the initial
interview include:
 Dart

Cases: When deciding whether or not to take a dart out
case, an attorney should evaluate the amount of time that a
driver had to react to the person entering the roadway. In
doing so, it is important to have sufficient information to
determine the distance the car was from the place of the
collision with the cyclist or pedestrian as well as the speed of
the vehicle. This is generally only possible if there is sufficient
eyewitness testimony and/or physical evidence such as skid
marks. If the driver is traveling within the speed limit or very
close to the speed limit, then it is very unlikely that a jury will
find in favor of the plaintiff. However, if the driver is speeding,
intoxicated or otherwise impaired, an attorney may wish to
consider accepting the risk in pursuing such a case.
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I. Assessing Cases



Interviewing Clients


Well known Red Flags in Bicycle Accident Pedestrian Accident cases which
must be explored with a client during the initial interview include:


Illegal Crossing Cases: A second type of bicycle and pedestrian
accident case which raises significant red flags is when the cyclist or
pedestrian is crossing the roadway illegally. Accordingly, it is extremely
important to evaluate whether or not the cyclist or pedestrian had the
right of way when deciding whether or not to accept the case for
litigation. A pedestrian is generally considered to be crossing illegally
when they have a do not walk sign or are crossing the roadway against
a red light. O.C.G.A § 40-6-22 (Georgia statute). However, these are not
the only circumstances in which the pedestrian is crossing illegally. For
instance, many roadways have restricted access for pedestrians.
O.C.G.A § 40-6-96 (Georgia statute). In addition, regardless of whether or
not any particular statute was violated, if a pedestrian is crossing the
roadway which has a crosswalk in the vicinity, then a defendant will
have a strong argument that the pedestrian was at fault for failing to use
the available crosswalk. For a bicycle rider, they are generally required to
follow the traffic laws for a motor vehicle and will be held liable if they
improperly cross a roadway without the right of way. § 40-6-291. (Georgia
Statute providing that traffic laws apply to persons riding bicycles).
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I. Assessing Cases


Interviewing Clients


Well known Red Flags in Bicycle Accident Pedestrian Accident
cases which must be explored with a client during the initial
interview include:
 Visibility:

Another red flag in a bicycle or pedestrian accident
case is when a situation of poor visibility existed for the driver.
This can occur as the result of several factors, including the
conduct of the plaintiff. An attorney should be cautious when
accepting a bicycle or pedestrian accident case which
occurred at night. Generally, the vehicle would be far more
visible to the cyclist or pedestrian than the cyclist or
pedestrian will be to the vehicle in the evening. Added factors
that raise concerns for this type of litigation is when the cyclist
or pedestrian is wearing dark clothes, thereby further reducing
his or her visibility to the driver.
14



I. Assessing Cases

Interviewing Clients


Well known Red Flags in Bicycle Accident Pedestrian Accident cases which
must be explored with a client during the initial interview include:


Visibility: In addition to night time visibility issues, there can also be
substantial visibility challenges to a bicycle or pedestrian accident case
as the result of weather. These generally arise when a collision with a
bicyclist or pedestrian occurs during times of heavy rain, sleet or snow.
The bicyclists or pedestrians are generally not very visible to the driver
during these inclement weather situations. Prior to accepting a case of
this nature, it would be extremely helpful for the attorney to interview
witnesses to the collision to make a determination on whether or not the
weather was a substantial impediment to the driver’s visibility. Tello v.
Ramada Inn, Inc., 697 697 So.2d 358 (1997) (Driver was held not to be
negligent for striking pedestrian crossing street at night in dark clothing).



While there are certainly other red flags to pedestrian accident cases, if
an attorney evaluates the cases for these factors, they will be able to
eliminate a substantial majority of bicycle and pedestrian collision cases
with a low likelihood of success. It is especially important to note that if
multiple “red flag” factors are present in the case, it is extremely unlikely
that the case will be successfully litigated by the attorney.
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I. Assessing Cases


Identifying Potential Defendants and Causes of Actions


Whenever investigating a bicycle or pedestrian collision case, an
attorney must be aware of all potential causes for the collision
beyond the driver’s negligence. In identifying causes for such
collisions, the attorney should cast a very wide net in evaluating
all factors that may have impacted the driver’s failure to avoid
the cyclist or pedestrian as well as the cyclist’s or pedestrian’s
failure to avoid the vehicle. There are a few well-known factors
outside of the conduct of the driver and cyclist or pedestrian
which all attorneys should consider when evaluating the causes
of the pedestrian accident. Recognizing these factors will allow
you to identify potential defendants and the claims which may
exist against those defendants.
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I. Assessing Cases


Identifying Potential Defendants and Causes of Actions


Road Defect: A common cause of bicycle and pedestrian accidents which arise are
defective road conditions. Liability of municipality for injury to person or property
due to improper plan for or defects in original construction of the street or highway,
90 A.L.R. 1502 (originally published in 1934). In evaluating these type of collisions, an
attorney must be diligent in inspecting all aspects of the roadway and traffic signals
to determine whether or not any were contributing factors to the collision. For
instance, pedestrian signals are subject to standardized timing pursuant to the
Manual on Uniform Traffic Control Devices (MUTCD). If a controller for an intersection
has been improperly programmed with an insufficient amount of time for the
pedestrian to cross, then the private or government entity responsible for
programming the controller for the intersection can be held liable for the collision.
Tadros v. City of Omaha, 269 Neb. 528, 694 N.W.2d 180 (2005) (court held city may
be held liable for failing to provide adequate time for a pedestrian to cross roadway
by improperly timing pedestrian traffic device). Such improper programming can
result in the pedestrian entering the intersection at an appropriate time, but not
being able to completely traverse the intersection before the traffic is given a green
signal. This can result in a pedestrian being trapped in the roadway after the signal
cycles. Id.
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I. Assessing Cases


Identifying Potential Defendants and Causes of Actions


Road Defect: Improperly designed bicycle paths is another potential area of
liability for a government entity or private contractor which developed the
bicycle path where the collision occurred. The negligence may related to the
failure to install proper warning signs for motor vehicles approaching the bicycle
path which crosses a roadway, improper placement of a bicycle path at the
location of a curve or hill and negligent construction of the bicycle path such as a
path with a significant drop off or potholes. State and Local Governmental
Liability for Injury or Death of Bicyclist Due to Defect or Obstruction in Public
Roadway or Sidewalk, 12 A.L.R.6th 645 (Originally published in 2006). See also,
Engles v. City of New Orleans, 872 So. 2d 1166, 12 A.L.R.6th 905 (La. Ct. App. 4th
Cir. 2004).



Liability for government entities also arises in bicycle cases by the failure to install
sewer grates that have openings perpendicular to the direction of travel rather
than parallel. These accidents occur because the bicycle’s front tire will descend
into a parallel opening in a sewer grate and cause the bicycle to stop suddenly
throwing the driver off. DeWaters v. City of Atlanta, 169 Ga. App. 41, 311 S.E.2d
232 (1983). In fact, some states have enacted statutes mandating that cities and
counties install parallel openings by a certain date. O.C.G.A. § 36-60-5. These
causes of action are also viable against private property owners who have such
grates in areas where bicycles are expected to travel.
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I. Assessing Cases


Identifying Potential Defendants and Causes of Actions


Road Defect: In pedestrian collisions, the failure to have appropriate signage
in areas of roadway where pedestrians may cross is another viable area of
liability. City of Midland v. Sullivan, 33 S.W.3d 1 (2000) (signage near school
zone may create liability); Doumbia v. City of New York, 78 A.D. 3d 587, 913
N.Y.S.2d 24 (2010) (city may be held liable for improper signage near
construction area). A variety of signage and electronic devices have been
developed to give a driver a warning when approaching an area with
pedestrians as well as to provide pedestrians with direction. If the
government entity responsible for the roadway where the collision occurred
failed to properly place signage, the government entity can be held liable
for the collision. Id.



Another potential basis for governmental liability for road design is the failure
of the government entity to place or maintain pedestrian signals and/or
crosswalks at areas which are well known to have pedestrian crossings. This
liability can be especially strong if there have been prior collisions with
pedestrians at the intersection of which the government entity is aware.
District of Columbia v. Carlson, 793 A.2d 1285 (2002) (city may be held liable
by failing to provide adequate traffic control measures when traffic light was
not functioning); Teeter v. City of Edmond, 85 P.3d 817 (2004) (city may be
held liable for improperly maintaining crosswalk).
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I. Assessing Cases


Identifying Potential Defendants and Causes of Actions


Texting While Driving: Although texting while driving is
undoubtedly a basis for liability for the driver in a bicycle or
pedestrian collision if he or she is texting, the individual with whom
the driver is texting can also be held liable according to at least
one appellate court. Qubert v. Best, 432 N.J.Super. 495, 75 A.3d
1214 (2013) (Supreme Court of New Jersey holds that sender of
texts to driver may be held liable if aware that the person was
driving). Generally, it must be shown that the person with whom
the driver is texting was aware the driver was texting at the time
of operating a motor vehicle. This basis of liability is a natural
development of tort law in that the person texting with a driver
has a duty to exercise reasonable care when engaging in
conduct which can create a known danger to other individuals.
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I. Assessing Cases


Identifying Potential Defendants and Causes of Actions


Passenger Liability for Distracting Driver: A passenger in a car involved in a
collision generally cannot be held liable for the collision. However, an
exception to this rule is when the passenger has engaged in conduct which
distracted the driver at the time of the collision. Distraction of attention of
driver of automobile as affecting question of negligence, wantonness, etc. or
contributory negligence, 128 A.L.R. 1513 (originally published in 1939).
Generally, this basis of liability arises when the passenger is having an
argument or heated discussion with the driver or engaging in physical
conduct which is preventing the driver from properly operating the vehicle.
Hetterle v. Chido, 155 Mich.App. 582, 400 N.W. 2d 324 (1986) (Automobile
passenger could be held liable for distracting driver thereby causing injury);
Adams v. Morris, 584 S.W.2d 712 (1979) (appellate court in Texas held that
passenger may be held liable for diverting attention of driver who then struck
pedestrian). While this form of liability does not occur very often, it is
important to be aware of its potential in all pedestrian accident cases.
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I. Assessing Cases


Insurance: Locating and Identifying and Accessing Available
Coverage


In all cases involving a bicycle or pedestrian accidents it is essential for an
attorney to thoroughly evaluate all potential insurance coverage which may
be available to their client. In doing so, the first step is to evaluate and
identify all causes for the collision. Only after all causes have been identified,
can an attorney then properly evaluate all possible insurance coverages
available to tortfeasor and the cyclist or pedestrian. Many states permit prelitigation identification of insurance coverage information based upon notice
to the potential liable party. O.C.G.A § 33-3-28 (Georgia statute permitting
pre-litigation identification of insurance coverage of at-fault party). It is
important that an attorney familiarize themselves with the statutes which
allow them to require a potentially liable individual to identify applicable
insurance coverage. In this manner, an attorney may be able to resolve a
claim without the need for litigation.
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I. Assessing Cases


Insurance: Locating and Identifying and Accessing Available
Coverage


Liability Insurance Coverage: There are a variety of potential
sources of liability insurance coverage for a driver who is
responsible for a pedestrian accident. In the vast majority of
states, insurance follows the car and, therefore, any insurance
applicable to the vehicle being operated by the at-fault driver
would generally provide the driver with coverage even if the
vehicle is not owned by the driver. Omnibus clause as extending
automobile liability coverage to third person using car with
consent of permittee of named insured, 21 A.L.R. 4d 1146
(originally published in 1983). An attorney handling cases of this
nature should immediately identify the insurance applicable to
the vehicle itself.
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I. Assessing Cases


Insurance: Locating and Identifying and Accessing Available
Coverage


Liability Insurance Coverage: If the driver was operating a vehicle which he or she
did not own, then another potential source of liability insurance coverage is the
driver’s own automobile insurance on the vehicles he or she does own. Generally,
this liability insurance coverage will be secondary to the insurance applicable to
the vehicle. 7A Am. Jur. 2d Automobile Insurance Sect. 562 (2015). Since bicycle
and pedestrian accidents often involve serious injuries, it is important to identify all
layers of liability insurance coverage that may apply to the collision. In addition to
the driver’s insurance on his own vehicles, he or she may also be entitled
insurance coverage under and omnibus insurance clause on vehicles kept at the
household where he or she lives by resident relatives. Generally, such omnibus
insurance clauses provide that not only is the owner of the vehicle a covered
insured under the liability insurance coverage, but resident relatives are also
insured. Ga. Automobile Insurance Law Section 12:5, relatives who are residents of
same household (2015-2016 Ed.) This provides a potential third layer of insurance
coverage available to the at-fault driver.
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I. Assessing Cases


Insurance: Locating and Identifying and Accessing Available
Coverage


Liability Insurance Coverage: It is extremely important to evaluate whether or
not the at-fault driver was engaged in his or her employment or on an errand
for another individual. In these circumstances, the employer’s commercial
general liability insurance policy may be applicable to the collision. Cal.
Comm. Int. Dev. L. & Prac. Section 20:2, checklist for insurance coverage
(2015 Ed.). Likewise, if the individual was performing a task for another
individual, even though not formally employed by that person, the individual
for whom he or she was performing the task may be also liable under the
doctrine of respondeat superior. 8 Am.Jur. Trials 1, Motor Vehicle Collisions –
Agency Relationship (originally published in 1965). In these circumstances,
that individual’s homeowner’s insurance coverage, while generally
excluding claims arising out of an automobile collision, may provide a basis
for insurance coverage to the person who is deemed the principal of the
driver of the vehicle. 2 Practical Tools for Handling Insurance Cases,
Automobile Exclusions, Homeowner’s Coverage, Sect. 12:7. Accordingly, an
attorney should explore at the earliest time in the case possible whether or
not the driver was engaged in their employment or a task for another
individual.
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I. Assessing Cases


Insurance: Locating and Identifying and Accessing Available
Coverage


Liability Insurance Coverage: A good practice pointer for identifying
additional insurance coverage prior to the commencement of litigation is to
require the at-fault driver to complete an affidavit regarding their
employment status prior to the acceptance of any settlement. Very often,
pedestrian collisions involve injuries that are valued at an amount in excess of
the available automobile insurance coverage and, therefore, both the driver
and insurance company are motivated to resolve the case. The desire of the
defendant driver and the insurance company to resolve the case provides
the attorney representing the pedestrian a great deal of leverage with
respect to requiring disclosure of the driver’s employment status and other
information which may lead to the discovery of additional insurance
coverage.
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I. Assessing Cases


Insurance: Locating and Identifying and Accessing Available
Coverage


Liability Insurance Coverage: In addition to the variety of sources of automobile
insurance coverage, the potential availability of commercial general liability
coverage and homeowner’s coverage, an attorney should also explore whether
or not the driver of the vehicle has an umbrella or excess insurance policy which
would cover claims arising out of the pedestrian accident. 15 Couch on Ins.,
Nature of Excess and Umbrella Policies, Sect 220:32. Again, an attorney should use
as leverage the driver’s and insurance company’s desire to resolve the case to
explore any and all additional areas of insurance coverage, including the
presence of an umbrella liability insurance coverage. Should the defendant driver
refuse to execute an affidavit or verify what other insurance he or she may have
available prior to litigation, the attorney may have no choice except to file a
lawsuit and explore the available insurance coverage through appropriate
discovery. Generally, this will not be necessary due to the existence of the various
disclosure statutes in a number of states as well as the desire of the driver to avoid
litigation. It should be emphasized that disclosure of such insurance coverage
information should be made under oath by the at-fault driver to ensure its
reliability.
27

I. Assessing Cases


Insurance: Locating and Identifying and Accessing Available
Coverage


Medical Payments Coverage: Although a bicyclist or pedestrian is not occupying
an automobile at the time of the collision, if he or she has medical payments
coverage through their own automobile insurance policy, these policies may also
provide medical payments arising out of a collision between the automobile and
the policyholder while he or she is on a bicycle or is a pedestrian. 7A Am. Jur.2d,
Automobile Insurance, Injury to the Named Insured or Relative as Pedestrian or
While Occupying Vehicle of Unspecified Ownership, Sect. 463. Accordingly, it is
helpful to acquire a copy of your client’s automobile insurance policy and
explore whether or not he or she has medical payments coverage and, if so,
whether or not it provides coverage while the insured is on a bicycle or is a
pedestrian. Very often medical payments insurance policies have time limits for
the assertion of claims under the policies as well as strict notice provisions. 28 No.
14 Ins. Litig. Rep. 501, Medical Payments Coverage: A Policy Inside a Policy.
Accordingly, it is important that an attorney timely notify his client’s automobile
insurance company of the claim.
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I. Assessing Cases


Insurance: Locating and Identifying and Accessing Available Coverage


Uninsured Motorist Coverage: Another potential source of insurance
coverage for bicycle and pedestrian collisions is uninsured motorist
coverage. Uninsured motorist coverage is insurance that protects an injured
person in the event the at-fault driver is without insurance or without sufficient
insurance to cover the value of the claim. A pedestrian who has been
injured in the accident and who has their own automobile, may be able to
recover their damages under their automobile insurance policy’s uninsured
motorist coverage. 81 Am. Jur. Trials, Uninsured and Underinsured Motorist
Claims, Sect. 425 (originally published in 2001). Accordingly, it is extremely
important that an attorney immediately acquire a copy of his client’s
insurance declaration page and evaluate it to determine if uninsured
motorist coverage is available. Similar to medical payments coverage, there
are very strict time limited notification requirements for uninsured motorist
coverage. Failure to notify your client’s automobile insurance company of a
bicycle or pedestrian accident in a timely manner, can and often will result in
the entire loss of uninsured motorist coverage for the incident. Ga.
Automobile Insurance Law, Notice of Requirements, Uninsured Motorist
Coverage, Sect. 35:2 (2015-2016 ed.); Tambone v. Indiana Insurance
Company, 229 Ga.App. 198 493 S.E.2d 578 (1997) (pedestrian seeking to
recover uninsured motorist benefits unable to do so due to failure to timely
notify his automobile insurance company of claim).
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I. Assessing Cases


Insurance: Locating and Identifying and Accessing Available
Coverage


Uninsured Motorist Coverage: It is important to note, that an
attorney should familiarize themselves with the uninsured motorist
insurance statute in their own state to verify whether or not it is
mandatory for the coverage to extend to pedestrians. Also, an
attorney will occasionally find an uninsured motorist policy which
provides coverage which is more extensive than the coverage
which is mandated by statute. In these circumstances, the courts
generally interpret the applicable uninsured motorist coverage to
provide more expansive coverage than required in the uninsured
motorist statutes. Parsons v. State Farm Mutual Automobile
Insurance Company, 319 Ga.App. 616, 737 S.E.2d 718 (2013)
(Insurer held liable for uninsured motorist claim when insurance
policy provided broader coverage than statutorily required).
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II. Proving Liability


Rules of the Road Analysis for Bicycles and Pedestrians


Each state has extensive rules of the road statutes which govern
the conduct of the driver as well as the bicyclist and pedestrian.
When an attorney first evaluates whether or not to accept a
bicycle or pedestrian accident case, he or she should consult the
rules of the road statutes in his or her state to determine whether
or not there have been any violations by either party. It is
important to note that in the event there has been a violation of
the rules of the road statutes, then the party violating those rules
can be held to be negligent per se. Ga. Automobile Insurance
Law, Uniform Rules of the Road: General Considerations; (a)
violation of uniform rules of the road constitutes negligence per
se, Sect 50:1, (2015-2016 ed.). It is important to look not only at the
driver’s conduct with respect to the statutes, but also at the
conduct of the cyclist or pedestrian.
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II. Proving Liability


Rules of the Road Analysis for Bicycles and Pedestrians


Since the laws with respect to motor vehicles generally apply with
equal force to bicycles, the initial analysis of liability issues related
to a bicycle accident is fairly straightforward. See, O.C.G.A. § 406-291. Traffic Laws Apply to Personal Riding Bicycles. (Georgia
Statute). An attorney analyzing a bicycle accident, should first
assess any specific variations between the laws applicable to
bicycles and those applicable to motor vehicles in the law of the
state where the collision occurred. For instance, some states
specifically permit bicycles to ride on a paved shoulder, although
motor vehicles are prohibited from doing so, and require a
bicycle to ride as near to the right side of a roadway as possible.
See, O.C.G.A. §§ 40-6-291(b) and 40-6-291(b).
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II. Proving Liability



Rules of the Road Analysis for Bicycles and Pedestrians


In addition, there are restrictions specifically applicable to the use
of bicycles. Examples of such restrictions include:
 limitations

on who may be transported as a passenger on a

 limitations

on how the passenger must be secured

bicycle;

 prohibitions

on clinging to a motor vehicle

 prohibitions

on the number of bicycles riding side by side

 mandates

to use a bicycle path when available

 restrictions

on carrying articles;

 mandates

for using lights; and,

 mandates

for using a helmet.

O.C.G.A. §§ 40-6-292, 40-6-293, 40-6-294, 40-6-295 and 40-6-296.
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II. Proving Liability



Rules of the Road Analysis for Bicycles and Pedestrians


Once an attorney has determined the applicability of any specific requirements,
restrictions and mandates pertaining to the use of the bicycle as it relates to the facts
of the accident, he or she should then determine whether the bicycle and/or motor
vehicle operator violated any “Rules of the Road” applicable to both vehicles. Once
the analysis is complete, the attorney is in a good position to determine the potential
liability of each vehicle, including contributory negligence issues specifically applicable
to the bicycle rider.



With respect to the pedestrian, the majority of states have statutes which require
pedestrians to abide by traffic control devices and traffic regulations. See O.C.G.A §
40-6-90 (Georgia Statute). Likewise, most states have statutes which govern the
conduct of both the pedestrian and the driver with respect to the right of way in
crosswalks. The driver of the vehicle must stop and remain stopped to allow a
pedestrian to cross the roadway within a crosswalk, whenever a pedestrian is on the
half of the roadway in which the driver is traveling, or when the pedestrian is
approaching and generally within one lane of the half of the roadway on which the
driver is traveling. O.C.G.A § 40-6-91, Pedestrian’s right of way in crosswalks. (Georgia
Statute). However, such statutes generally prohibit a pedestrian from suddenly leaving
the curb or place of safety and entering into the path of moving vehicle. Id.
Accordingly, the statutory considerations require a balance between the driver’s
obligation to yield to a pedestrian in a crosswalk and the pedestrian’s obligation to
appropriately use the crosswalk when vehicles are approaching.
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Rules of the Road Analysis for Bicycles and Pedestrians
 Under the laws of most states, if a pedestrian has chosen to cross at
a place other than where a crosswalk is located, he or she must yield
the right of way to the driver. O.C.G.A § 40-6-92, Crossing at other
than crosswalks. (Georgia Statute). However, once a pedestrian has
entered the roadway and did so when it was safe, then the right of
way belongs to the pedestrian and a driver must yield. Id. There are
certain exceptions to the right of way rules arising out of a pedestrian
crossing a roadway at other than a crosswalk. For instance, if a
pedestrian tunnel or overhead pedestrian crossing is available to the
pedestrian and the pedestrian chooses to cross the roadway in any
event, then he is under a complete duty to yield the right of way to
all vehicles on the roadway. See O.C.G.A § 40-6-92 (Georgia
Statute).
 It is important to note that if a pedestrian is at intersections, which
are controlled by traffic control signals, most states generally prohibit
the pedestrian from crossing except in a marked crosswalk. Id. As
discussed previously, whenever a pedestrian is not utilizing an
available crosswalk, this is a substantial red flag forever pursuing this
type of case.
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Rules of the Road Analysis for Bicycles and Pedestrians


While the statutory scheme that has been established does create
duties on the pedestrian, states generally put the ultimate duty on
the driver of the vehicle to exercise due care to avoid colliding with
any pedestrian who is on the roadway. O.C.G.A § 40-6-93, Drivers to
exercise due care. (Georgia Statute). The underlying policy to
ultimately place the duty on the driver to avoid impacting a
pedestrian is due to the substantial likelihood of injury or death to the
pedestrian should a collision with a car occur.



Drivers are often under an obligation to sound their horn when
necessary and are under a duty to exercise proper precautions
when observing any child or person who may be confused,
incapacitated or intoxicated, who is in the roadway. Simply put, the
normal rules do not apply when you have a person of limited
capacity and that person’s limited capacity is apparent to the
driver. O.C.G.A § 40-6-93 (Georgia Statute). Likewise, a driver must
always yield the other right of way to a blind pedestrian, without
regard to their location. O.C.G.A § 40-6-94 (Georgia Statute).
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Rules of the Road Analysis for Bicycles and Pedestrians


Special rules often apply to pedestrians who are on highways.
Generally, a pedestrian must utilize the sidewalk, whether on the
highway or other roadway, if it is available. If a sidewalk is not
available, then the pedestrian is required to utilize the shoulder of
the road. Finally, in the event there is no shoulder of the road,
then the pedestrian is required to walk as near as practical to the
outside edge of the roadway and should only walk on the left
side of the roadway against traffic. O.C.G.A § 40-6-96 (Georgia
Statute). Of course, this improves the pedestrian’s ability to avoid
a collision with the vehicle and makes the pedestrian more visible
to any vehicle on the roadway.
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Rules of the Road Analysis for Bicycles and Pedestrians
 It is extremely important for an attorney to fully analyze and
investigate the interpretation of any and all applicable statutes and
factual circumstances involving a pedestrian collision. Very often,
the appellate courts of your state will have encountered cases of
the same or similar nature as the one which you are litigating. It has
been the tendency of the appellate courts to give great deference
to pedestrians involved in a collision and, in any event, to require a
jury to determine the relative fault between a driver and a
pedestrian. The cases are so supportive of the pedestrian that there
have even been circumstances in which a pedestrian has been
found lying down in the roadway and intoxicated, in which the
appellate court has held that a jury can find that a driver was
negligent for failing to identify the presence of the pedestrian and to
avoid him or her when operating their vehicle. Fountain v.
Thompson, 252 Ga. 256, 312 Se.2d 788 (1984) (driver may be held
liable for hitting intoxicated person lying in roadway). Very often
cases involving pedestrians accidents can provide excellent sources
for jury charges that can provide a significant advantage to a
pedestrian involved in a collision.
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Road Defects (Traffic signal malfunction, negligent road design, etc.)


A potential cause of a bicycle or pedestrian collision is a road
defect. These types of cases very often fall into two general
categories: traffic signal malfunctions and negligent road design.
When evaluating whether or not a road defect case exists, the
first thing which an attorney should do is evaluate the entities,
private and public, which were responsible for the defect. Very
often, public roadways are constructed by private entities who
have entered into contracts with local governments and state
governments. Such entities do not have the cloak of sovereign
immunity, which are often present for government entities.
Accordingly, they are ripe for suit arising out of negligence in
creating a road defect.
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Road Defects (Traffic signal malfunction, negligent road design, etc.)


With respect to the faulty operation of a traffic signal, there are often several
layers of private entities involved in the construction. First, there is a general
contractor who is responsible for the overall project. The general contractor
then subcontracts to various entities for the construction of the actual
roadway, the installation of traffic control devices, the designing of the
programs or sequences for the traffic control devices, and the
implementation of the design for the timing of the traffic control signals. All of
these entities may play a role in the malfunction which may cause a
pedestrian collision. Their role may be active, such as improperly programing
a traffic control device. Likewise, they may have a more passive, but equally
liable role with respect to the traffic signal malfunction such as the failure to
properly inspect the work performed by other sub-contractors involved on
the project. Wong v. City and County of Honolulu, Altec Corp, Amfac, Inc.,
Econolite Corp, et al., 66 Haw. 389, 665 P.2d 157 (1983) (city and defendants
involved with the installation, maintenance and repair of malfunctioning
traffic signal may be held liable for pedestrian’s injuries). When faced with a
traffic signal malfunction case, it is seldom possible for an attorney to resolve
all issues in the case without instituting litigation. Generally, the roles of the
various entities and any negligence of specific individuals can only be
explored after an attorney has filed suit and engaged in both paper
discovery and depositions.
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Road Defects (Traffic signal malfunction, negligent road design, etc.)


Another ripe area for road defects is the failure to properly place a crosswalk or
appropriate signage on the road in well-known areas of pedestrian crossings.
Again, private entities can be involved in this setting when local governments
contract out what is usually a government function involved in deciding on the
roadway signs which shall be placed. However, it is usually a government entity
that has failed to properly design an intersection with due consideration for use by
pedestrians. An attorney investigating these type of matters should evaluate the
manuals and protocols with which the department of transportation has put in
place for intersections. Very often, pedestrian accidents in high traffic
intersections occur because a department of transportation has violated its own
practices. See Wooten Wooten vs. South Carolina Department of Transportation,
326 S.C. 516, 485 Se.2d 119 (1997) (State department of transportation may be
held liable for failing to follow its own practices in designing pedestrian crossings
for busy intersection). It should also be noted that failure to properly maintain the
area around pedestrian signage can result in a finding of negligence against the
responsible government entity or private company hired to maintain the area.
Physicians Plus Insurance Corp v. Midwest Mutual Insurance Company, 254 Wis.2d
77, 646 N.W.2d 777 (2002) (vegetation hiding traffic signage was basis for liability
of government and private entity).
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Causation issues: Medical History – No Mention of Accident


One of the greatest challenges in any bicycle or pedestrian
accident case relates to causation. Often, a cyclist or pedestrian
is not immediately aware of their injuries and, therefore, does not
seek medical treatment until sometime after the accident
occurs. In these circumstances, the pedestrian may not
necessarily attribute their medical symptoms to the accident
which occurred. When this issue arises, pedestrians often provide
an incomplete medical history to the doctors they are seeing
because they don't know what caused their symptoms to arise.
Only later do they recognize or relate the bicycle or pedestrian
accident to the symptoms which developed. In this situation, the
defendant is in an excellent position to argue that the bicycle or
pedestrian accident did not cause the injuries which are the
subject of the litigation. Prior to the commencement of litigation,
a lawyer representing a cyclist or pedestrian must be prepared to
address this defense head-on.
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Causation issues: Medical History – No Mention of Accident


One of the best tools at the disposal of an attorney dealing with
a causation issue of this nature is to identify witnesses who are
able to testify that the cyclist’s or pedestrian’s symptoms arose on
the same day or next day after the accident. Often these
individuals are family members, but it is best if the attorney can
identify nonfamily members who can attest to the symptoms
suffered by the plaintiff. These individuals often can be found
through the cyclist’s or pedestrian’s workplace. A cyclist or
pedestrian who has been injured may complain to others about
the accident at his or her place of employment and describe
some of their initial symptoms which are occurring. Any
individuals in the plaintiff’s workplace who can attest to the early
complaints of the symptoms in the same areas in the body which
were later complained about by the cyclist or pedestrian helps
support the Plaintiff’s argument that the injuries were caused by
the accident.
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Causation issues: Medical History – No Mention of Accident


Another issue that is often faced is that medical personnel fail to record the history
provided by the cyclist or pedestrian at the time of their treatment. In this
circumstance, a medical record will simply describe that a cyclist or pedestrian is
having pain in certain area of their body and state that the pain had
commenced within a certain period of time prior to their visit to the doctor. In
order to address a medical record silent with respect to the cause of the
symptoms, it is often very valuable for an attorney to meet with the treating
doctor or other medical provider to discuss the injured party’s treatment. In doing
so, the doctor may have an independent recollection that the patient did
describe the accident. In the event the doctor does not recall the patient
describing in the accident, then an attorney should work to neutralize the
doctor’s testimony by seeking to have the doctor simply verify that only the
symptoms were discussed. In the end, an attorney will have to evaluate the
doctor’s testimony to determine whether or not the lack of a medical history
related to this specific incident can be overcome. It is important as part of the
analysis to determine the temporal relationship between the treatment and the
accident. The more distant in time the treatment is from the accident, the less
likely a jury is to accept a cyclist’s or pedestrian’s explanation related to why the
accident was not mentioned when they provided a history to the medical
provider.

44

II. Proving Liability



Human Factors Experts – Cost/Benefit Analysis


A central issue which arises in bicycle and pedestrian accidents is why
the cyclist or pedestrian did not visualize the vehicle which struck him
prior to the impact occurring or did not see the dangerous condition
causing the fall. Very often the answer to this question can be found in
the area of human factors. Also known as ergonomics, human factors is
“… the scientific discipline concerned with the understanding of
interactions among humans and other elements of a system, and the
profession that applies theory, principles, data and methods to design in
order to optimize human well-being and overall system performance.”
See, International Economics Association, “What is Ergonomics.”
www.iea.cc. As a practical matter, human factors is often used in
litigation to explain why cyclists, pedestrians and/or vehicles did not
identify the conditions which caused the cyclist or pedestrian to be
injured. Such experts can be extremely helpful, but must be used only
when the case value justifies the expenditure.

45

II. Proving Liability



Human Factors Experts – Cost/Benefit Analysis


If an attorney is faced with a client who suffered severe injuries,
but whose conduct is in question, a human factors expert can
often prove an indispensable part of the attorney’s litigation
strategy. If an attorney has a case of this nature, he or she is best
served by identifying the need for human factors expert early in
the case prior to conducting of extensive discovery. Often
human factors experts can provide the attorney with areas of
inquiry during the depositions that will assist human factors expert
in establishing that the accident was not the fault of the cyclist or
pedestrian, but was the responsibility of the driver. An attorney
should not hesitate involving human factors experts in a case
whenever the case has sufficient value to justify this expenditure
and the plaintiff’s conduct related to the bicycle or pedestrian
incident is at issue.

46

II. Proving Liability


Preserving Evidence and Legal Strategies for Destroyed Evidence


One the most important duties attorneys have in handling injury matters
arising out of bicycle or pedestrian accidents is to properly preserve
evidence related to how the accident occurred and to address the
absence of any evidence which has been destroyed by the time the
attorney commences his or her investigation. Very often a client who has
been injured is not able to adequately explain precisely how the injury
occurred unless and until an attorney has properly investigated the
accident. If the individual is severely injured, they may have no
recollection whatsoever of how the bicycle or pedestrian accident took
place. This makes it even more imperative for the attorney to begin an
investigation of the bicycle or pedestrian accident as soon as it is
reasonably possible after being retained.
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Preserving Evidence and Legal Strategies for Destroyed Evidence


Eyewitnesses – – How to Identify and How to Preserve their Testimony: When
investigating a bicycle or pedestrian accident, it is extremely important to initially
identify all individuals who may be eyewitnesses to the incident. If the accident
involves a vehicle striking a pedestrian, very often the police report will list
witnesses to the collision. Unfortunately, bystanders do not always remain at the
scene after the police and emergency personnel have arrived. Therefore,
information regarding the witnesses is not always reported by the investigating
officer. In these circumstances, an attorney must resort to other methods to
identify witnesses to a collision.



One method of locating eyewitnesses to a collision or fall is to conduct a survey of
any nearby businesses and homes to determine whether or not anyone observed
the collision. While an attorney may which utilize a private investigator for these
surveys, very often, an attorney can accomplish this investigation on his or her
own when initially traveling to the location and reviewing it. Even if an individual
indicates they did not see the collision or fall, the attorney should leave contact
information with the individual in the event they become aware of some other
individual who did witness the incident. In addition, an attorney may find it helpful
to post signs around the area in an effort to identify witnesses. Very often, if a
bicycle or pedestrian accident has occurred at a busy intersection or an area
with regular commuters, individuals who witnessed the accident may observe the
sign and contact counsel.
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Preserving Evidence and Legal Strategies for Destroyed Evidence


Eyewitnesses – – How to Identify and How to Preserve their Testimony:
Once witnesses are identified, it is extremely important to obtain a
written sworn statement from the witness with respect to their
observations. Initially, it is best to conduct a thorough interview of the
witness and take extensive notes regarding their observations. The
attorney may wish to record the interview or, alternatively, after initially
interviewing the witness, the attorney may then wish to conduct a
recorded interview limited to the pertinent facts of the incident. In either
event, the attorney should obtain an affidavit under oath from the
witness regarding any information they wish to preserve. Affidavits are an
excellent manner in which to lock in the witness’s testimony should the
witness at a later time wish to recant something he or she stated. Once
litigation is commenced, if the witness is a key witness to proving liability
in a case, it is important to arrange for his or her deposition to avoid the
potential of their unavailability at the time of trial.
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Preserving Evidence and Legal Strategies for Destroyed Evidence


Cameras – – Obtaining and Preserving Film Footage Before Litigation
Starts: Another excellent source of evidence with respect to a pedestrian
accident is film from a traffic camera or surveillance film of the bicycle or
pedestrian accident. In motor vehicle accident matters, many
intersections are now equipped with cameras so that citations may be
issued to vehicles failing to stop at a red traffic signal. Since these
cameras film substantial portions of the intersection, they may provide
excellent evidence of how the collision with the bicycle or pedestrian
occurred. Also, government entities are also putting in place traffic
cameras so that commuters can readily observe traffic conditions in
areas in which they are going to travel. When investigating a bicycle or
pedestrian accident, the attorney should inspect the area of the
collision to determine whether or not any cameras are present. If so, the
attorney should immediately make a request to the government entity
for the film from the date of collision.
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Preserving Evidence and Legal Strategies for Destroyed Evidence


When to Use a Forensic Photographer/Videographer: Depending upon the
size of the case, an attorney may wish to consider the use of a forensic
photographer and/or videographer to record the scene of the collision or
the location of an individual's fall. The use of a forensic
photographer/videographer should be considered when the area involving
the incident requires wide-angle photographs, detailed close-up
photographs and exploration of traffic patterns. It is especially helpful to
utilize a forensic photographer/videographer when a road defect issue is
present. Such defects need to be properly recorded in photographs and
videos so that they may be shown to a jury at the time of any trial. Often
such defects are not as easily observed on film absent a skilled photographer
adjusting such factors as light, speed and view to give a proper perspective
of the road defect issue. It is important to note that every case does not
require a forensic photographer/videographer. Quite the contrary, the use of
such experts is generally the exception and not the rule in bicycle and
pedestrian accident cases. However, an attorney with a seriously injured
client should certainly consider the use of such experts if they believe that it
will enhance the presentation of the case at the time of any trial.
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Preserving Evidence and Legal Strategies for Destroyed Evidence


Open Records Act Requests – A Powerful Pre-litigation Tool: Government
entities gather enormous amounts of information related to both private
and public activities. This information is readily available to any party
simply who simply sends the government entity an open records request
or a freedom of information request. Under federal law, all individuals
have a right to request information from the federal government with
certain exceptions related to classified or protected information. See 5
U.S.C.A § 552, et seq. Likewise, most states have open records act
request statutes which permit individuals to request information from their
local and state governments. O.C.G.A § 50-18-70, et seq. Again, this
information is readily available with the exception of classified
information or information which is subject of a governmental
investigation which has not yet been concluded.



As previously discussed, government entities often have video cameras
at intersections and traffic cameras observing busy roadways. An
attorney should immediately send an open records act request to a
government entity when involved in investigating a collision at an
intersection or other roadway which is known to have these cameras.
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Preserving Evidence and Legal Strategies for Destroyed Evidence


Open Records Act Requests – A Powerful Pre-litigation Tool:
Another area which is ripe for an open records act request are
bicycle and pedestrian accidents involving a road defect. The
attorney should initially request records related to the design of
the subject roadway, construction of the roadway, complaints
regarding the road and any repairs. Likewise, an attorney may
wish to consider requesting records related to other accidents
which have occurred at the same location. All of this information
provides a wealth of knowledge to the attorney in preparing a
road defect case. It's important to note that this information
should be gathered prior to the commencement of litigation so
that the attorney can better assess the chances of success in the
litigation and can retain appropriate experts to pursue the
matter.
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Preserving Evidence and Legal Strategies for Destroyed Evidence


Spoliation by Defendants – Important Pre-litigation Steps to Preserve the
Claim and Strategies after Suit is Filed: Regardless of whether or not a
private or public entity is involved, it is extremely important that an
attorney endeavor to preserve any evidence which may be destroyed,
either intentionally or unintentionally, by the potential defendant or other
entities. Generally, when a defendant who is aware that litigation may
arise out of an incident knows of evidence which is pertinent to how the
incident occurred, the defendant is under an obligation to preserve that
evidence. 79 Fordham L.Rev. 2005, The Preservation Obligation:
Regulating and Sanctioning Pre-Litigation Spoliation in Federal Court
(2011). Accordingly, an attorney representing an injured pedestrian
should send letters by certified mail, return receipt requested, to any
potential defendant or other individual warning them not to destroy any
evidence. Such spoliation letters are an excellent tool for an attorney
who is seeking to preserve evidence as they investigate a claim.
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Preserving Evidence and Legal Strategies for Destroyed Evidence


Spoliation by Defendants: A defendant who does destroy evidence after
being placed on notice is subject to severe sanctions by the court. At a
minimum, the jury will generally be informed that such evidence existed, that
the defendant destroyed the evidence and that the jury is entitled to
presume that the evidence would have been adverse to the defendant who
destroyed the evidence. Brown v. Chertoff, 563 F.Supp.2d 1372 (S.D. Ga.,
2008). However, courts are empowered to grant far greater sanctions when
evidence is spoiled. Such sanctions include the imposition of factual
stipulations which are adverse to the defendant who destroyed the
evidence as well as the striking of the defendant's answer. Flury v. Daimler
Chrysler Corporation, 427 F.3d 939 (11th Cir. 2005) (Plaintiff’s complaint
dismissed due to failure to preserve vehicle in product liability case against
manufacturer); Kroger Company v. Walters, 319 Ga.App 52, 735 Se.2d 99
(2012) (Trial court’s decision to strike answer due to spoliation of video upheld
by court). While such sanctions are severe, they are necessary to ensure that
evidence that is relevant to a particular incident is preserved for the jury's
consideration. While it is possible for an attorney to argue for spoliation
sanctions in the absence of sending a spoliation letter, the plaintiff's position
regarding such sanctions is greatly enhanced when a letter has been sent
and it can be shown that the letter was been received or refused by
defendant who later destroys evidence.
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Defenses Common to Pedestrian Accidents (and How to Overcome
Them)


Improper Crossing Situations and How to Fight the Defense: One of the
strongest defenses in a pedestrian accident case is that the pedestrian
crossed the roadway improperly. Generally, a defendant will argue that
a pedestrian was contributorily negligent and/or assumed the risk by
entering the roadway. However, assumption of the risk is seldom an
appropriate defense in a pedestrian accident because the pedestrian
must have knowledge of the very specific risk he or she is assuming and
then voluntarily chose to assume it. See Juvenalius v. District of
Columbia, 955 Ap.2d 187 (D.C. Court of Appeals, 2007). (Trial court erred
in giving jury instructions on assumption of risk). However, contributory
negligence is an extremely strong defense in a pedestrian case in which
the pedestrian has entered the roadway at a location other than a
crosswalk. This is due to the fact that contributory negligence focuses on
the objective reasonableness of the pedestrian’s conduct. Id.
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Defenses Common to Pedestrian Accidents (and How to Overcome Them)


Improper Crossing Situations and How to Fight the Defense: There are a
variety of manners in which this defense can be defeated, depending upon
the facts of your particular case. First, an attorney must thoroughly analyze
whether or not the crossing was truly improper. In order to do so, the attorney
should initially explore the statutes related to the right of the pedestrian to
cross the roadway at the location where it was traversed. Generally, a
pedestrian does have a right to cross the roadway when a crosswalk is not
readily available. Accordingly, the mere fact that a pedestrian is in the
roadway alone does not give rise to the pedestrian’s negligence.



A defendant will often argue that a pedestrian who crosses against a don’t
walk sign even when the light is green in his direction has violated the statute
requiring him to obey a pedestrian traffic control. A plaintiff’s attorney can
often effectively argue that since the light was green in the direction of the
pedestrian’s travel it was not improper for him to choose to cross the
roadway and that a driver has a continuing obligation to look for any
pedestrian in the crosswalk. While such a case does present challenges, a
driver is not relieved of his or her responsibility to avoid pedestrians which are
readily visible.
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Defenses Common to Pedestrian Accidents (and How to Overcome
Them)


Improper Crossing Situations and How to Fight the Defense:
Second, Defendants often argue that a pedestrians has been
improperly crossing the roadway when they actually entered the
crosswalk with a walk sign which had later changed to don't walk
prior to the collision occurring. It's important to note so long as
pedestrian entered the crosswalk with a walk sign in their favor,
they have a right to remain in the crosswalk even against a don’t
walk sign. M.S.A. § 169.06, Subd. 6 (Minnesota statute).
Accordingly, an attorney should thoroughly investigate what
signage was present at the time the pedestrian entered the
crosswalk and not simply when the collision occurred.

58

II. Proving Liability


Defenses Common to Pedestrian Accidents (and How to Overcome Them)


Contributory and Comparative Negligence Issues – – How to Keep the
Percentage of Fault Attributed to Plaintiff Below 50%



In the majority of states, a plaintiff cannot recover for damages in the event
their negligence is 50% or greater. 21 Am.Jur. Trials 715, Trial of a Personal
Injury Case in a Comparative Negligence Jurisdiction (Originally published in
1974). Accordingly, it is extremely important for a plaintiff’s attorney to seek
to keep the negligence attributable to his client below 50%. One of the best
avenues in accomplishing in this objective is to identify other responsible
parties beyond the defendant driver. This could be in the form of a
government or private entity who created a road defect, a passenger who
created a distraction for the operator in the car or an individual who was
texting with the driver. When more than one defendant is involved in the
litigation, a jury will have a more difficult time attributing 50% of the fault to
the plaintiff alone. Rather, very often a plaintiff’s attorney can limit the
plaintiff’s negligence to one-third or less of the overall negligence related to
the cause of the incident by spreading out the negligence between multiple
parties.
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Defenses Common to Pedestrian Accidents (and How to Overcome
Them)


Contributory and Comparative Negligence Issues – – How to
Keep the Percentage of Fault Attributed to Plaintiff Below 50%



Another manner in which to seek to keep the plaintiff's
negligence below 50%, is to emphasize to the jury that in the
event a plaintiff’s negligence was found to be 50% or greater, he
or she will not be able to recover for their injuries. Juries, who are
often unaware of the complete bar to recovery for a plaintiff
whose negligence is 50% or greater, are uncomfortable denying
the plaintiff any recovery when a defendant's negligence is
clear.
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Defenses Common to Pedestrian Accidents (and How to Overcome
Them)
 Multi-Causal Accidents – – Which Defendants to Target and Why
 When a lawyer faces the potential of filing suit against multiple
defendants in a bicycle or pedestrian accident case, he must initially
evaluate whether or not each of the defendants should be made a
party to the litigation. This analysis must start with the determination
of whether or not the defendant has available insurance coverage
for the accident and, if so, the level of coverage available. When
faced with a situation in which multiple parties are liable for a
bicycle or pedestrian accident, but one defendant is either
uninsured or substantially underinsured, the strategic choice is to
settle with the most culpable, but least insured, defendant and then
file action only against the remaining defendant who has adequate
coverage, but is less culpable. In this manner, a jury is faced with a
clear decision whether or not to enter judgment against the less
culpable defendant, rather than divide an award between various
defendants or, in the worst-case scenario, to find in favor of the least
culpable, but most insured, defendant.
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Defenses Common to Pedestrian Accidents (and How to Overcome
Them)


Multi-Causal Accidents – – Which Defendants to Target and Why



It's important to analyze whether or not your state provides for unrestricted
joint and several liability for defendants in an action. Under traditional tort
law, if a defendant is jointly and severally liable, a plaintiff is entitled to
recover the full amount of an award against them solely even if their
negligence was limited. 1 Comparative Negligence Manual, Sect. 1:24, Joint
and Several Liability (3d ed. M.) However, many states have now modified
the traditional joint and several liability rule thereby limiting the exposure of
the less culpable defendants. 54 J.Air L. & Com. 627, The Reform of Joint and
Several Liability Theory: A Survey of State Approaches, (1988). In some states,
even if the most culpable defendant is not sued, a defendant will have a
right to file a notice of apportionment to the nonparty who is most culpable
and require that party to be listed on the jury form for purposes of
apportionment. O.C.G.A § 51-12-33, Apportionment of Damages in Actions
Against More than One Person According to the Percentage of Fault of Each
Person (Georgia Statute). In this circumstance, the defendant is only held
liable for the percentage of fault attributed to him for the accident. Id. This is
an effective means for a defendant to limit liability in a case.
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Defenses Common to Pedestrian Accidents (and How to Overcome
Them)


Multi-Causal Accidents – – Which Defendants to Target and Why



All decisions about which defendants to actively target and pursue in
litigation should be made prior to beginning of litigation, when possible.
This makes investigation of an incident imperative. In the event a plaintiff
has sued a defendant who he does not wish to remain in the case, it
would be best if the claims against that defendant are resolved as early
as possible in the litigation so the defendant can be dismissed. In this
manner, the attorney is able to lessen the number of attorneys attacking
the plaintiff's case whether on liability, causation or damages. There is no
reason to maintain a defendant in litigation throughout its course once a
determination has been made that the case will be stronger when tried
to a jury without the defendant present.
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Companies


Defenses Common to Pedestrian Accidents (and How to Overcome
Them)


Negotiating with an insurance company in a bicycle or pedestrian accident,
while generally the same as negotiation in standard car accident case, often
presents unique opportunities which an attorney should consider. The following
are opportunities which are present in these cases:



Substantial Injuries: Experts to Consider


Very often the injuries are substantial in bicycle and pedestrian accidents,
involving permanent disability. It is wise to involve a vocational expert to
testify if the client is permanently disabled or is substantially limited in the
nature of their employment opportunities. Likewise, use of an expert to
calculate a client’s permanent partial disability rating is well worth the
investment in terms of its impact on an insurance company’s valuation of the
case.
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III. Negotiating with Ins.
Companies


Defenses Common to Pedestrian Accidents (and How to Overcome
Them)


Limited Insurance Coverage: Bad Faith Considerations:



In situations in which the driver has very limited insurance, an attorney may have
an opportunity to leverage the potential of a bad faith claim in extracting a
higher settlement. Many states provide that if an insurance company fails to
exercise ordinary care in settling a claim, they are responsible for an excess
verdict. Southern General Insurance Co. v. Holt, 262 Ga. 267, 416 S.E.2d 274 (1992).
An attorney is wise in preparing a settlement demand, after thoroughly outline the
liability and damages issues, to provide the carrier with examples of settlements
and verdicts in excess of the policy limits in the case. The settlement package
should cite the bad faith cases which provide for payment of excess verdicts by
the insurance company if it fails to settle the case within the policy limits when it
had the opportunity to do so. Often the cases provide that if a reasonable time
limit is placed on the carrier and they fail to satisfy the temporal requirements of
the demand, the carrier may be held liable for the entire verdict. Id.
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III. Negotiating with Ins.
Companies



Defenses Common to Pedestrian Accidents (and How to Overcome
Them)


Acknowledging the Challenges, Emphasizing the Positives.



A mistake attorneys often make is to deny obvious challenges or problems in a case. It
is far better to acknowledge such challenges and problems rather than to lose
credibility with the insurance carrier by pretending they do not exist. When an attorney
acknowledges such issues in their case and tells the carrier they have already
considered them in assessing value, the attorney diffuses the issue and builds credibility
with the carrier. This gives the attorney a free hand to emphasize the positive attributes
of the case and puts the carrier in the difficult position of denying its own challenges
and problems since the Plaintiff’s attorney has done so. In the end, there is no perfect
way to negotiate with an insurance company. Each attorney has their own style and
approach. However, if an attorney thoroughly prepares a settlement demand with
strong arguments on liability, properly documented evidence of damages, settlement
and verdict research from similar cases and, when appropriate, a thoughtful discussion
of bad faith exposure for the carrier, they will start off in the best position possible with
the negotiations commence.
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