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Avoiding California Discrimination
Litigation
The first step to avoiding litigation involving California’s
di i i i llaws is
discrimination
i to be
b aware off the
h kkey differences
diff
between the FEHA and federal laws
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Military and Veteran Status

Effective January 1, 2014, these are added to the protections
of the FEHA
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FMLA vs. CFRA










Availability for pregnancy disability
Availability for certain military service‐related reasons
Certification form and information
Recertification
Minimum leave
Use of paid time off
Ability to recover premiums paid during leave
When both parents work for the same employer
Investigations, enforcement, and remedies
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Title VII, FMLA, Pregnancy Disability
 Title VII:
Cannot discriminate
 FMLA:
Pregnancy disability is FMLA‐covered
 CFRA:
Pregnancy
g
y disabilityy generally
g
y not CFRA‐covered
 CA:
Separate pregnancy disability leave and benefits New regulations clarify
employer obligations and limit defenses
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Disability Discrimination
California:
Expansive definition of “disability”
Affirmative dutyy for interactive p
process
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Religious Discrimination
California:
 Prohibits religious dress and religious grooming
discrimination and requires reasonable accommodation
 An accommodation that requires segregation is
unreasonable
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Gender-Related
Gender
Related Discrimination
California:





Sex stereotype
Sexual preference/orientation
p
Gender expression
Gender identity
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Marital Status Discrimination
California:
 Specifically prohibited
 Affects no‐nepotism
p
p
policies
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Harassment
California:
 Coverage
 Individual liabilityy
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Remedies Available
California:
 No cap on compensatory damages
 Punitive damages
g available
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Additional Advice
1.
2.
3.
4.
5.
6
6.

Proactively communicate with DFEH
Do not underestimate (or overestimate) the DFEH
Anticipate litigation and consider publicity
Avoid retaliation
Take advantage of mediation services
Do not conclude that delay by DFEH means no merit; be
prompt in responses and do not assume that a DFEH
request for information means you are losing
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Additional Advice
7.
8.
9.
10.
11.

Do not lie to the DFEH
If you discover a problem, start remediation
Proactively monitor DFEH compliance
It is not a layoff unless it is really a layoff
Just because the DFEH litigates does not mean you are
wrongg
12. Be careful of potential systemic issues
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Teresa R. Tracy, Esq.
Teresa R. Tracy is chair of Gladstone Michel Weisberg Willner & Sloane,
ALC’ss Labor & Employment Group
ALC
Group. She has practiced exclusively in
labor and employment law for over 30 years and has extensive experience
representing employers in wrongful termination, discrimination,
harassment, wage and hour matters, class actions and traditional labor law.
She also advises clients on compliance with the myriad of state and federal
regulations governing employers. Ms. Tracy is the author of numerous
articles, and has been selected nine times by her peers as a Southern
California Super Lawyer in the area of Labor and Employment.
Employment She was
also named one of the “Top 75 Women Litigators” by the Los Angeles/San
Francisco Daily Journal.
(310) 821-9000,
821 9000 x 723
ttracy@gladstonemichel.com
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Thank you!

4551 Glencoe Avenue, Ste. 300
M i del
Marina
d l Rey,
R CA 90292
Tel. (310) 821-9000
www.G adsto e c e .co
www.GladstoneMichel.com

Appeals
pp
| Aviation | Bankruptcy
p y | Business Transactions | Complex
p Litigation
g
| Entertainment & IP
Insurance Coverage & Litigation | Labor & Employment | Professional Liability | Real Estate
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Phyllis W. Cheng | Director
State of California
Department of Fair Employment and Housing
www.dfeh.ca.gov




The Fair Employment and Housing Act.
Act
Significant Recent Case Law, Statutory
and
dR
Regulatory
l t
A
Amendments.
d
t



SB 1038 Implementation Update.



FEH Council Regulatory
g
y Projects.
j
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Fair
F i Employment
E
l
t and
d Housing
H
i
Act
A t (Gov.
(G
Code,
C d §
12900 et seq.).



Disabled Persons Act (Civ. Code, § 54 et seq.).



Unruh Civil Rights Act (Civ.
(Civ Code,
Code § 51 et seq
seq.).
)



Ralph Civil Rights Act (Civ. Code, § 51.7).
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Holdings: The Supreme Court, Liu, J., held that:
FEHA liability requires proof that illegitimate
criterion was “substantial motivating factor” in
the employment decision;
Same-decision defense limits an employee's
relief to declaratory and injunctive relief, fees,
and costs;
Same-decision defense may be proved by
preponderance of evidence; and
City's failure to plead “same-decision” defense
did not bar jjury instruction on the defense.
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AB 1964 (Yamada)
 Clarifies that an employer’s obligation to accommodate employees’
religious beliefs or observances includes accommodating religious
dress and grooming practices, as defined:
◦ " ‘Religious dress practice' shall be construed broadly to include
the wearing or carrying of religious clothing, head or face
g , jewelry,
j
y, artifacts,, and any
y other item that is p
part of the
coverings,
observance by an individual of his or her religious creed.“
◦ " ‘Religious grooming practice' shall be construed broadly to
include all forms of head, facial, and body hair that are part of the
observance by an individual of his or her religious creed.
creed."
 Clarifies that the standard for determining whether a religious
accommodation poses an undue hardship is the same standard used
for evaluating disability accommodations.
pressl that an accommodation is not reasonable if it
 State e
expressly
requires segregation of an employee from customers or the general
public.
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AB 2386 (Allan)
(All )


Amended the definition of “sex” in the Fair Employment and
H
Housing
i
A
Act─which
hi h previously
i
l expressly
l included
i l d d pregnancy,
childbirth or medical conditions related to pregnancy or
childbirth─to also expressly include breastfeeding and
medical conditions related to breastfeeding
breastfeeding. The measure is
declaratory of existing law.
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SB 1381 (Pavley)






Replaces “mental retardation” or “mentally retarded
person” with “intellectual disability” or “a person with
an intellectual disability” throughout specified
California Codes.
Replaces “mental retardation” with “intellectual
disability” in the FEHA’s definition of mental disability
at Government Code section 12926
Declares that nothing in the bill be construed to change
the coverage, eligibility, rights, responsibilities, or
substantive definitions referred to in the code sections
the bill amends.
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In definition of “disabled by pregnancy,” expand non-exclusive list of
medical conditions related to pregnancy.
Clarify that “four
four months
months” of leave means 17 1/3 weeks of leave.
Clarify employer responsibilities regarding reasonable accommodations and
transfers.
Add prohibitions against “perceived pregnancy” discrimination or
h
harassment.
t
Amend notices required to be posted and given to employees affected by
pregnancy for employers with fewer than 50 employees (Notice A), and
employers with 50 or more employees (Notice B). (Available at
www.dfeh.ca.gov.)
Employers who choose to require medical certification must notify the
employee in writing and provide a form for the medical provider to complete.
Employers
may
in the regulation.
p y
y develop
p their own form or use the template
p
g
(Available at www.dfeh.ca.gov.)
Regulations available on DFEH webpage at www.dfeh.ca.gov
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Eliminated the DFEH’s sister agency, the Fair Employment and
Housing Commission (Commission), operative January 1, 2013.
((Stats.2012,, c. 46 ((S.B.1038),
), § 34,, eff. JJune 27,, 2012,, operative
p
Jan. 1, 2013; Legis. Counsel’s Dig., Sen. Bill 1038 (46 Stat. 2012)
(Reg. Sess.) Summary Dig. p. 3.)
Transferred the Commission’s regulatory
g
y function to the DFEH Fair
Employment & Housing Council. (Ibid.)



Ended administrative adjudication of FEHA claims. (Ibid.)



Provides for free mandatory dispute resolution by the DFEH. (Ibid.)



Authorizes the DFEH to file cases directly in court. (Ibid.)



Authorizes the DFEH to collect attorney fees and costs when it is the
prevailing party in FEHA litigation. (Ibid.)
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Provide that “limiting”
limiting a major life activity means the condition makes
achieving a major life activity “difficult.
Replace mental retardation with “intellectual or cognitive disability.”
Provide more specific examples of mental disabilities such as: specific
learning disabilities, clinical depression, bipolar disorder, post-traumatic
stress disorder & obsessive compulsive disorder.
Provide standards for determining when a job function is essential, as well as
examples
p
of p
potential reasonable accommodations ((e.g.,
g , bringing
g g assistive
animals to work, job restructuring, reassignment to a vacant position, leaves
of absence, teleworking, reserved parking spaces). Also provide rules for
assistive animals.
Cite the holding in Green v.
v State of California that the applicant or employee
has the burden of proof to establish that he or she is a qualified individual
capable of performing the essential functions of the job with or without
reasonable accommodation.
Defenses: Danger to self & danger to health and safety of others; however
future risk is not a defense.
Regulations available on DFEH webpage at www.dfeh.ca.gov
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SB 292 (Corbett) (Sexual Harassment) Amended
the
h FEHA to clarify
l if that
h sexuall desire
d i is
i not
required to prove a sexual harassment hostile
work environment claim under the Act.
AB 556 (Salas) Expanded the FEHA’s protections
by adding military and veteran status to the
b
bases
upon which
hi h employment
l
discrimination
di i i
i
iis
prohibited. States that it does not affect existing
law, which allows employers to award veterans’
veterans
preference points in hiring and promotions.
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Automation: implemented appointment and Right-to-Sue systems; deploying
new cloud-based Case Management System.
Intake reform: implement telephone intake; cease in-person intake.
Office consolidations: 50% overhead reductions.
Staff development: monthly training; no layoffs; 50% promotions.
Triage investigations: developed case grading system to triage cases.
T
Target
systemic
i di
discrimination:
i i
i
re-establish
bli h S
Special
i l Investigations
I
i
i
U
Unit.
i
Maximize statutory authority: file Director’s, group/class complaints.
Dispute resolution: develop new Dispute Resolution Division.
Regulatory reform: issue procedural regulations and rescind underground
regulations.
New partnerships: DFEH-UC|CSU|Community College clinical programs;
training future civil rights lawyers and investigators; Civil Rights Graduate
Fellowship pipeline program
program.
Outreach: in-person, webinars and social media outreach.
Contract compliance: revitalizing Office of Compliance Programs.
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California Department of Fair Employment and Housing
Calendar Year: 2012
Cases Filed: by Law (21
(21,261
261 Cases)

Housing
1,293 Cases - 6%
Employment
19,691 Cases - 92%

Ralph
54 Cases - .5%
Unruh
202 Cases - 1%
Disabled Persons Act
21 Cases - .5%
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California Department of Fair Employment and Housing
Calendar Year: 2012
Cases Filed: by Bases (1,347 Housing Cases)
National Origin/Ancestry
, 391

Other, 136
Race/Color, 214
Religion, 134
Retaliation 46
Retaliation,

Marital Status, 85

Sex - Gender Identity or
Gender Expression, 9
Sex - Harassment, 36
Familiar Status
(Children), 321

Sex - Orientation, 128
Sex - Other Allegations,
22
Sex - Pregnancy, 50
Source of Income,, 10

Engagement in
Protected Activity, 61

Age - 40 and over, 86
Association with a
Member of a Protected
Class, 26

Disability - Mental and
Physical, 1,030
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California Department of Fair Employment and Housing
Calendar Year: 2012
Accusations Issued by Legal: Count of Bases (83 Accusations Issued)
Sex ‐ Other Allegations, 3
Sex ‐ Pregnancy, 10
Sex ‐ Orientation, 3
Source of Income, 2

Sex ‐ Harassment, 8

Age ‐ 40 or Over, 2

Retaliation for Filing, 3

Familial Status (Children), 9

Retaliation ‐ for Protesting, 8

Family Care, 8

Religion, 1
Race/Color, 3

Marital Status ‐ Single, 2

National Origin/Ancestry, 2

Disability, 52
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In 2008, a $618,000 familial status discrimination class action settlement against an
Orange County apartment complex, on behalf of the Fair Housing Council of Orange
County and 9 families;
In 2009,
2009 a $260
$260,000
000 settlement of an employment disability discrimination case against
Loma Linda University Medical Center on behalf of a class of 10 job applicants denied
selection.
In 2010, a $467,000 settlement against Verizon on behalf of 8 current and former
employees denied accommodation for disability
disability, as well as a $445
$445,000
000 settlement against
Verizon on behalf of 42 current and former female employees who suffered pregnancy
discrimination;
In 2011, a $846,300 judgment against Acme Electric Corporation on behalf of a cancer
survivor
i
sales
l manager.
In 2012, a $450,000 settlement against Penske Trucking company on behalf of 13
newspaper delivery drivers the company refused to hire due to real or perceived
disabilities;
The Department currently has a class action disability discrimination lawsuit pending
against the Law School Admission Council in federal court, which will affect the rights of
thousands of Law School Admission test takers with a disability in California and
nationwide.
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On January 19, 2012, Los Angeles Superior Court Judge Anthony J. Mohr gave
final approval of the $6,011,190 California Family Rights Act (CFRA) class
action settlement in Dept.
Dept Fair Empl.
Empl & Hous.
Hous v.
v Verizon (Seales) (Super.
(Super Ct.
Ct
L.A. County, No. BC444066).
The final settlement resulted in payment of $4,490,041 from the maximum
settlement
sett
e e t amount
a ou t to 687
68 qualified
qua ed c
claimants
a a ts as follows:
o o s
Tier 1: Claimants who experienced improper denial of their application for
leave under the California Family Rights Act will receive a check for $3,000;
Tier 2: Claimants who were subject to discipline for poor attendance due to
absences under the California Family Rights Act will receive a check for
$6,000.
Tier 3: Claimants who were terminated or constructively terminated in
violation of the California Family Rights Act will receive a check for $25,000
or more.
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Budget

Staffing

Filed P
Positions

Budget
B
Dollarss in Millions
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Dollars in Millions
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2010

2011
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Changes without Regulatory Effect









Approved by the Office of Administrative Law and published in
the California Code of Regulations, title 2, section 11001 et seq.
Conform regulations of the former Fair Employment and Housing
Commission (Commission) to the statutory changes made by
Senate Bill 1038.
Repeals certain of the former Commission’s regulations for
which there is no longer statutory authority.
R
Renumbers
b
and
d relocates
l
the
h regulations
l i
within
i hi Division
Di i i
4
4.1
1 off
title 2 as the regulations of the newly established Council.
Also makes non-substantive grammatical and style changes to
the regulations as well as changes to Authority and Reference
i i
citations.
Conversion chart available on on FEH Council’s webpage at
www.dfeh.ca.gov
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Selected FEHA Regulations.



California Family Rights Act Regulations.



New Housing Regulations.



Regulations available on FEH Council’s
webpage at www
dfeh ca gov
www.dfeh.ca.gov
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THANK YOU

Thank You
www.dfeh.ca.gov
contact.center@dfeh.ca.gov
(800) 884-1684
Videophone (916) 226-5285
phyllis.cheng@dfeh.ca.gov

