S Class Action Settlement Strategies

Thwarting Professional Objectors and Managing Attorneys
presents Fees, Notice Requirements, and Cy Pres Awards

A Live 90-Minute Teleconference/Webinar with Interactive Q&A

Today's panel features:
Todd L. Nunn, Partner, K&L Gates, Seattle
David H. Stern, Partner, Winston & Strawn, Los Angeles
Mike Arias, Managing Partner, Arias Ozzello & Gignac, Los Angeles

Wednesday, January 27, 2010

The conference begins at:
1 pm Eastern
12 pm Central
11 am Mountain
10 am Pacific

You can access the audio portion of the conference on the telephone or by using your computer's speakers.
Please refer to the dial in/ log in instructions emailed to registrations.

CLICK ON EACH FILE IN THE LEFT HAND COLUMN TO SEE INDIVIDUAL PRESENTATIONS.

If no column is present: click BookmarksE or PagesE on the left side of the window.

If no icons are present: Click View, select Navigational Panels, and chose either Bookmarks or Pages.

If you need assistance or to register for the audio portion, please call Strafford customer service at 800-926-7926 ext. 10



For CLE purposes, please let us know
how many people are listening at your
location by

 closing the notification box

e and typing in the chat box your
company name and the number of
attendees.

 Then click the blue icon beside the box
to send.

Strafford



K&L|GATES

Class Action Settlements:

Governing Law and Recent Cases

Todd L. Nunn
K&L Gates LLP

Seattle, WA
www.klgates.com



K&L|GATES

Federal Rule of Civil Procedure 23(e)

“The claims, iIssues, or defenses of a certified class
may be settled ... only with the court’s approval.”

= The court may approve only after a hearing and
on finding the settlement is “fair, reasonable,
and adequate.” 23(e)(2).

= The court must direct “notice in areasonable
manner” to all who would be bound. 23(e)(1).

= The court may refuse to approve unless the
settlement gives a new opportunity to opt out.
23(e)(4).
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Federal Rule of Civil Procedure 23(e)

Purposes of Rule 23(e):

“First, it protects the class defendant from
plaintiffs who append a class claim merely to
strengthen their bargaining power in settlement
discussions. Requiring that Rule 23(e) notice be sent
out deters the filing and alleging of frivolous class
actions....

In addition ... requiring notice also insures that
the putative class members’ interests will be

protected.”
Simer v. Rios, 661 F.2d 655, 665 (7th Cir. 1981), cert denied 456 U.S. 917.
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Topic Areas

= Fair, reasonable, and adequate
= Notice

= Coupon Settlements

= Cy pres awards

= Attorneys’ Fees

= Opt-out Rights
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Fair, Reasonable, and Adequate

= Determination Is discretionary. Ayersv. Thompson,
358 F.3d 356, 369 (5th Cir. 2004), cert. denied 125 S.Ct. 372.

* Terms do not have to be perfect. pauphin island
Property Owner’'s Ass’nv. U.S., 2009 WL 4263331 (Fed. Cl.).

= Court will examine both the negotiating process
(procedural fairness), and the substantive

terms (substantive fairness). Mcreynolds v. Richards-
Cantave, 588 F.3d 790 (2nd Cir. 2009).
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Fair, Reasonable, and Adequate

= Procedural Fairness — factors include:
= absence of any indication of collusion
= protracted negotiations
= ability and experience of counsel

= discovery to date
Weinberger v. Kendrick, 698 F.2d 61 (2nd Cir. 1982), cert.
denied 464 U.S. 818.
= Presumption of reasonability may arise when
negotiations are done at arm’s length, and, e.g.,
= sufficient discovery has occurred, In re Pharmaceutial

Industry Average Wholesale Price Litigation, 588 F.3d 24 (1st
Cir. 2009), or

= counsel are experienced, In re Currency Conversion
Fee Antitrust Litigation, 2009-2 Trade Cases P 76,787

(S.D.N.Y. 2009).
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Fair, Reasonable, and Adequate

= Substantive Fairness — factors include:

= Advantages of settlement as opposed to probable
outcome of a trial on the merits

= Probable time, duration, and cost of trial

= Probability that the claims, issues or defenses
could be maintained through trial on a class basis

= Maturity of the underlying substantive issues

= Involvement of class members and third parties in
settlement negotiations

= Number and force of objections by class members
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Fair, Reasonable, and Adequate

= Substantive Fairness — factors include:

= Probable resources and ability of parties to pay,
collect, or enforce settlement

= Effect of settlement on other pending actions

= Similar claims by other classes and subclasses
and their probable outcome

= Comparison of results achieved with those likely
to be achieved by others with similar claims

= Whether right to opt out is included, and if so, how
many class members opt out
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Fair, Reasonable, and Adequate

= Substantive Fairness — factors include:
= Reasonableness of attorneys’ fees provisions

= Fairness and reasonableness of procedure for
processing individual claims

= Whether another court has rejected a similar
settlement for a similar class

= Apparent intrinsic fairness of the terms

Manual for Complex Litigation at 316 (4th ed. 2004).
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Fair, Reasonable, and Adequate

= Side settlements with class members who have

opted out can be made without judicial review.

Duhaime v. John Hancock Mut. Life Ins. Co., 183 F.3d 1, 4 (1st Cir.
1999).

= 2003 Amendment to Rule 23(e) explicitly limited
court-approval requirement to settlements “of
claims, issues, or defenses of a certified class.”

= A non-settling defendant has standing to object
to a partial settlement which purports to strip it of

a legal claim or cause of action. city of Bangor v.
Citizens Communications Co., 532 F.3d 70 (1st Cir. 2008).

K&L Gates LLp
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Fair, Reasonable, and Adequate

= Recent cases:

= Bell v. DuPont Dow Elastomers, 640 F.Supp.2d
890 (W.D.Ky. 2009): Settlement enjoining all
claims from people within a described area was
not approved because it would have imposed
duties or obligations on third parties without their
agreement.

K&L Gates LLp
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Notice

= Notice must be “In a reasonable manner.”

= Compare notice of certification, Rule 23(c)(2)(A)
governing limited fund and injunctive class
actions (“the court may direct appropriate notice”),
and Rule 23(c)(2)(B) governing actions based on
common questions and efficiency (“the court
must direct ... the best notice that is practicable
under the circumstances”) (emphases added).

= A common practice is to simultaneously motion for

K&L Gates LLp

certification and settlement approval, and a single
notice may be given. in re Corrugated Container Antitrust
Litigation, 643 F.2d 195 (5th Cir. 1981).
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Notice

= Form and content of notice is at “complete

discretion” of the court. Battle v. Liberty Nat. Life Ins. Co.,
770 F.Supp. 1499 (D.C.Ala. 1991).

= Form of Notice:

= Direct mail usually satisfies notice requirements.

See, e.g., County of Suffolk v. Long Island Lighting Co., 710
F.Supp. 1422, 1424 (E.D.N.Y. 1989).

= |Individual notice may be impossible, making print,
broadcast, and electronic publication necessary
and appropriate. in re Compact Disc Minimum Advertised
Price Antitrust Litigation, 216 F.R.D. 197 (D.C.Me. 2003).

K&L Gates LLp
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Notice

= Content of Notice:

= Need not be “complete source of information.” inre

BankAmerica Corp. Secs. Litigation, 210 F.R.D. 694 (D.C.Mo.
2002).

= [tems to be considered for inclusion:
= Class description
Statement of purpose, time, and place for hearing
Case description
Proposed settlement’s description
Statement that class counsel will seek fees

Statement of procedure for filing objections/claims

Carlough v. Amchem Prods., Inc., 158 F.R.D. 314 (D.C.Pa.
1993).

K&L Gates LLp
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Notice

= There are additional notice requirements for
federal class action settlements, under the Class
Action Fairness Act of 2005, 28 U.S.C. § 1715:

= Defendant must serve notice on appropriate state
and federal officials within 10 days after proposed
settlement is filed with the court.

= Class members may choose not to comply or be
bound by the settlement if this notice “has not
been provided.” 28 U.S.C. § 1715(e).

= Act provides a detailed list of content to be
included in the notice. 28 U.S.C. § 1715(b).

= Final approval of settlement may not be given until
90 days after this notice is served.

K&L Gates LLp
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Notice

= Recent cases:

= In re MetLife Demutualization Litigation, 2009
WL 3633898 (E.D.N.Y. 2009): Best practicable
notice of settlement in action with millions of class
members was publication in newspapers, not
iIndividual mail, email, or radio/tv ads.

= McKinnie v. JP Morgan Chase Bank, N.A., 2009
WL 5217673 (E.D. Wis. 2009): Notice of
settlement in two national publications and in a
post on internet website was sufficient in case
iInvolving ATM overcharge of users who were not
bank customers.

K&L Gates LLp
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Notice

= Recent cases:

= In re Katrina Canal Breaches Consol.
Litigation, 2009 WL 2922305 (E.D. La. 2009):
|dentification of Katrina victims by use of third
party locator services (LexisNexis and Form 95
filings), and then individual mailings, newspaper
publication, radio PSA’s throughout the U.S., and
dedicated website were collectively sufficient.

K&L Gates LLp
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Notice

= Recent cases:

= Hernandez v. Vitamin Shoppe Industries, Inc.,
95 Cal.Rptr.3d 734 (Cal.App. 2009): Attorney for
named plaintiff cannot contact other class
members to urge opt-out from proposed
settlement.

= Culvahouse v. City of LaPorte, 2008 WL
2038396 (N.D. Ind. 2008) (not reported in
F.Supp.2d): Stipulation for partial settlement filed
on July 24, 2007, notice to appropriate
government officials served on August 6, 2007 (13
days later), settlement recommended for approval.

K&L Gates LLp
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Coupon Settlements

* The Class Action Fairness Act of 2005 in part

governs court approval of “coupon settlements.”
28 U.S.C. § 1712.

= Applies to any civil actions commenced on or after
February 18, 2005.

= Court may require that under a coupon settlement,
the value of unredeemed or unclaimed coupons
shall be distributed to one or more charitable or
governmental organizations. 28 U.S.C. § 1712(e).

K&L Gates LLp
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Coupon Settlements

* The Class Action Fairness Act of 2005 in part

governs court approval of “coupon settlements.”
28 U.S.C. § 1712.

= Attorneys’ fees attributable to an award of
coupons “shall be based on the value to class
members of the coupons that are redeemed,” but
If “the recovery of the coupons is not used to
determine the attorneys’ fee ... any [fee] shall be
based upon the amount of time class counsel

reasonably expended working on the action.” 28
U.S.C. § 1712(a), (b).

K&L Gates LLp
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Cy Pres Awards

= Court has the ability to determine the use of
unclaimed funds when the agreement is silent.

Democratic Cent. Comm. V. Washington Metro Area Transit Comm’n,
84 F.3d 451, 455 (D.C. Cir. 1996).

= May also be applicable when class members are
difficult to identify or when they change

constantly. masters v. wilhelmina Model Agency, Inc., 473 F.3d
423, 436 (2d. Cir. 2007).

= Distribution must be for a purpose that as nearly
as possible reflects the interests of class

members and those similarly situated. Houck v.
Folding Carton Admin. Comm., 881 F.2d 494, 502 (7t Cir. 1989).

K&L Gates LLp
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Cy Pres Awards

= Areverter clause, returning unclaimed award
amounts to the defendant, “can be a useful tool
IN negotiating a settlement when the total

number of eventual claimants is unknown.”

McKinnie v. JP Morgan Chase Bank, N.A., 2009 WL 5217673 at 5
(E.D. Wis. 2009).

= “[D]istributing any unclaimed amounts to claimants
on a pro rata basis will result in an unwarranted
windfall for those claimants.” 1d. (emphasis added).

K&L Gates LLp
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Cy Pres Awards

= Recent cases:

= McKinnie v. JP Morgan Chase Bank, N.A., 2009
WL 5217673 (E.D. Wis. 2009). Agreed-upon
distribution of unclaimed funds that gave 35% to
cy pres charity and 65% to defendant was fair,
reasonable, and adequate.

= In re Lease Oil Antitrust Litigation, 570 F.3d
244 (5th Cir. 2009). State of Texas was wrongly
denied intervention as of right, as it had potential
claim to cy pres funds based on state law granting
ownership of unclaimed property to the State.

K&L Gates LLp
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Attorneys’ Fees

* “In a certified class action, the court may award
reasonable attorney’s fees and nontaxable costs
that are authorized by law or by the parties’
agreement.” Rule 23(h) (emphasis added).

= Court determines if fees are reasonable either as
a term of the settlement, or after settlement is
reached. staton v. Boeing, Co., 327 F.3d 938 (9th Cir. 2003).

= Court must guard against opportunistic bargains

by class counsel of lesser awards for higher fees.
Polar Int'l Brokerage Corp. v. Reeve, 187 F.R.D. 108 (D.C.N.Y. 1999).

K&L Gates LLp

28



K&L|GATES

Attorneys’ Fees

= Recent cases:

= In re Dept. of Veterans Affairs Data Theft
Litigation, 653 F.Supp.2d 58 (D.D.C. 2009):.
Attorneys’ fees below the low end of the standard
range (at 18 percent of the common fund) were
awarded when the cy pres award would likely
dwarf the amount paid to class.

= Maynard Steel Casting Co. v. Sheedy, 2008 WL
183475 (Wis.App. 2008): One-third of client’s
claimed recovery under class settlement was not
reasonable, where attorney had no class action
experience and did not negotiate the settlement.

K&L Gates LLp
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Opt-out Rights

* |n a class action based on common questions
and efficiency, the court must notify class
members that it will “exclude from the class any
member who requests exclusion.” Rule 23(c)(2)(B)(v).

= No right to opt out in limited fund class actions.

In re Katrina Canal Breaches Consol. Litigation, 2009 WL 2922305
(E.D. La. 2009).

= No right to opt out of injunctive class action
unless it iIs a term of settlement, or relief contains

significant money damages. Knight v. Alabama, 469
F.Supp.2d 1016 (N.D.Ala. 2006).
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Opt-out Rights

» Regarding settlement, a court may refuse to
approve unless the settlement gives a new
opportunity to opt out. Rule 23(e)(4).

= This is discretionary, and no party or class
member may insist on a second opt-out

opportunity. Denney v. Deutsche Bank AG, 443 F.3d 253, 270-

71 (2nd Cir. 2006).

= No right to condition opt-outs on court rulings

over objections to proposed settlement. oiden v.
LaFarge Corp., 472 F.Supp.2d 922 (E.D. Mich. 2007).

= No right to later opt back in. valente v. Pepsico, Inc., 89
F.R.D. 352 (D.C. Del. 1981).

K&L Gates LLp
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Opt-out Rights

= Side settlements with class members who opt
out are not subject to judicial review for fairness,

reasonability, and adequacy. buhaime v. John Hancock
Mut. Life Ins. Co., 183 F.3d 1, 4 (1st Cir. 1999).

= Class members who opt out do not have

standing to appeal a later settlement agreement.

Mayfield v. Barr, 985 F.2d 1090 (C.A.D.C. 1993).

K&L Gates LLp
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Opt-out Rights

= Recent cases:

= Olden v. LaFarge Corp., 472 F.Supp.2d 922
(E.D. Mich. 2007): Settlement that would have
required new election to opt out was not fair,
reasonable, and adequate.

= In re Katrina Canal Breaches Consol.
Litigation, 2009 WL 2922305 (E.D. La. 2009):
Approved limited fund class action settlement for
Katrina victims would bind all putative class
members without the ability to opt out.

K&L Gates LLp
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Opt-out Rights

= Recent cases:

= Tardiff v. Knox County, 567 F.Supp.2d 201
(D.Me. 2008): Named class representative could
opt out of settlement agreement in the absence of
an explicit term to the contrary.

K&L Gates LLp
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Defending a Class Action Settlement

and Maximizing Its Advantages

« “[U]nder elementary principles of prior adjudication, a
judgment in a properly entertained class action is binding on
class members in any subsequent litigation.”

Cooper v. Federal Reserve Bank of Richmond, 467 U.S. 867, 874 (1984).

« With few exceptions — e.g., where individuals have “opted-out”
— defendants will not again have to defend claims that were
resolved through the earlier class action.
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Defending a Class Action Settlement

and Maximizing Its Advantages

Claim preclusion

Enforcing claims bar
e Claim preclusion in the Second Court

 |njunction from the Settlement Court:
Court’s Injunctive powers to protect
settlement
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Defending a Class Action Settlement and Maximizing Its Advantages

Claim Preclusion

“[R]es judicata applies to repetitious suits
Involving the same cause of action . .. when a
court of competent jurisdiction has entered a final
judgment on the merits. . . . The judgment puts
an end to the cause of action, which cannot again
be brought into litigation between the parties . . .
absent fraud or some other factor invalidating the

judgment.”

Comm’r. of Internal Revenue v. Sunnen, 333 U.S. 591, 597 (1948).

WINSTON
4 &STEAWLE

Winston & Strawn LLP © 2010



Defending a Class Action Settlement and Maximizing Its Advantages

Claim Preclusion

Elements of claim preclusion:

1. afinal jJudgment on the merits;

2. rendered by a court of competent jurisdiction;
3. identity of the parties; and

4. 1dentity of causes of action.

With regard to class actions, the 3" element relates to
due process rights and notice, which will be addressed In
the following slides.
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Defending a Class Action Settlement and Maximizing Its Advantages

Claim Preclusion

The scope of claim preclusion —
Courts will look to:

* the settlement release; and

e the law of the state where the settlement
was entered.

* In some states, not only will the claims previously
brought be barred, but so will the claims that could
have been brought.
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Defending a Class Action Settlement and Maximizing Its Advantages

Enforcing Claims Bar

Ways to address a subsequent
lawsuit:

1. Invoke claim preclusion in the
second court; or

2. seek an injunction from the
settlement court.
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Defending a Class Action Settlement and Maximizing Its Advantages

Claim Preclusion in the Second Court

Invoke claim preclusion as an
affirmative defense:

 Move to dismiss the complaint;

 |f that fails, move for summary
judgment.
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Defending a Class Action Settlement and Maximizing Its Advantages

Claim Preclusion in the Second Court

For example, the First Circuit affirmed dismissal based on
claim preclusion/release where:

there was a final jJudgment on the merits;

notice complied with due process;

 If there has been appropriate class notice, an individual who has not
opted out is bound by the settlement even without actual notice.

Cooper v. Federal Reserve Bank of Richmond, 467 U.S. 867, 874 (1984).

the class was adeguately represented and the
settlement fair; an

the claims were within the scope of the class
action/settlement.
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Defending a Class Action Settlement and Maximizing Its Advantages

Injunction from the Settlement Court:

Court’s injunctive powers to protect settlement

Seek an injunction from the settlement court.

o Settlement should prohibit class members from instituting,
maintaining, participating in or receiving benefits from any
other claims encompassed by the settlement.

 Settlement court may Issue an enforcement order
preventing class members from bringing a lawsuit
Involving covered claims in another state or federal court.

 Enforcing an order from a state court in federal court may
not be as easy, and vice versa.
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