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Impact of CAFA
• Class Action Fairness Act (“CAFA”) of 2005
28 U.S.C. §§ 1332(d), 1453, & 1711-15
 Made removal of state cases asserting nationwide classes to federal
court easier
 Reduced reliance on state law as basis for class claims
 Increased reliance on federal causes of action like RICO to avoid
choice-of-law issues
 Federal courts have jurisdiction over federal RICO claims as federal
questions
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Class claims brought under RICO
• Class actions asserting RICO brought under Fed.
R. Civ. P. 23(b)(3), allowing class certification
where:
 “questions of law or fact common to class members
predominate” over individual issues and
 if the class action mechanism “is superior to other
available methods for fairly and efficiently adjudicating
the controversy”
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McLaughlin v. American Tobacco Co.,
522 F.3d 215 (2d Cir. 2008)
• Upon appeal of class certification order, Second Circuit
concluded that common questions of fact did not
“predominate”
• Could not prove “reliance” on a class-wide basis
• Rejected a “fraud on the market” theory of liability as to
RICO claims
• Rejected “aggregate” proof as a way to satisfy Rule 23’s
commonality and predominance requirements
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Sandwich Chef of Texas, Inc. v.
Reliance Nat’l Indemnity Ins. Co.,
319 F.3d 205 (5th Cir. 2003)
• Adopted “working presumption” against class
certification under Rule 23(b)(3)
• Concluded that proof of reliance was an
individualized issue that could not meet Rule
23(b)(3)
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Bridge v. Phoenix Bond & Indemnity
• Question presented: Whether to require RICO
plaintiffs to prove individualized reliance to
succeed, preventing class certification under Rule
23(b)(3)
• Decided: The plain language of the statute (28
U.S.C. § 1964(c)) does not require individualized
showing of reliance, but must be able to prove
proximate cause
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Proof of Proximate Cause
• Court reiterated that a RICO claim based on mail or
wire fraud as a predicate act requires proof of
proximate cause of the alleged injury under
statute’s language of “by reason of”
• Generally, someone, even if not plaintiff, had to rely
the alleged misrepresentations
• If the plaintiff cannot show someone relied on the
alleged misrepresentation, then unlikely that the
plaintiff can prove proximate cause
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Post-Bridge
• Motion to Dismiss
 Ironworkers Local Union No. 68 v. Astrazeneca
Pharmaceuticals L.P. (M.D. Fla. 2008) (on appeal)
►Concluded that plaintiffs could not prove third-party reliance
because the Court presumed that the doctors would use their
independent judgment in prescribing medication

 Southeast Laborers Health & Welfare Fund v. Bayer
Corp. (S.D. Fla. 2009)
►Rejects fraud-on-the-market theory as limited to securities
cases; follows Ironworkers
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Post-Bridge Cont’d
• Motion for Class Certification
 In re Zyprexa Products Liability Litigation
(E.D.N.Y. 2008)
►Approved broad class of individuals and entities who purchased
Zyprexa
►Concluded that the evidence supported that doctors prescribed the
medication based on the allegedly false statements
►Suggested adoption of “fraud on the market” theory: “total fraud
resulted in an increase price as in securities cases, so the fact that
some doctors, patients or others were aware of the fraud is irrelevant.”
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Post-Bridge Cont’d
 Spencer v. Hartford Fin. Servs. Group (D. Conn. 2009)
►Concluded that RICO claims could be asserted on a class basis
provided plaintiffs proved that the defendant had made
“standardized misrepresentations”
►Commented that proposed class definition was limited to those
who received the allegedly misleading misrepresentation
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Post-Bridge Cont’d
• Must meet all other pleading requirements
 Scheme to Defraud
 Standing
 Reasonable reliance
 Rule 9(b)
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Class Certification in RICO Litigation:
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Status of RICO Class Actions Before Bridge
1.

First Party Reliance Situations: Direct Fraud on
Individuals

2.

Third Party Fraud: Fraud On A Harms B. Bridge

3.

Fraudulent Scheme in Marketing, McLaughlin

4.

No Fraudulent Representation In Classic Sense:
Schemes That Damaged Persons Not Involving
Classic Fraud
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Key Cases Pre-Bridge Affirming Class
Certification:
Klay v. Humana, Inc. 382 F.3d 1241 (11th Cir.
2004)
Rosario v. Lividatis, 963 F.2d 1023 (7th Cir.
1992)
In re Prudential Insurance Co. of Am. Sales
Practices Litigation, 148 F.3d 283 (3d Cir. 1998)
Langer, Grogan & Diver P.C. 1717 Arch Street Suite 4130 Philadelphia, PA 19103
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Key Cases Pre-Bridge Affirming Denial
Of Class Certification or Vacating Class
Certification:
Mc Laughlin v. American Tobacco Co., 522 F.3d 215 (2d
Cir. 2008)
Sandwich Chef of Texas, Inc. v. Reliance National
Indemnity Insurance Co., 319 F.3d 205 (5th Cir. 2003)
In re LifeUSA Holdings, Inc., 242 F.3d 136 (3d Cir. 2001)
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Sandwich Chef
“The pervasive issues of individual reliance that generally exist in RICO fraud actions create a
working presumption against class certification.”
“”…a RICO predicate act ‘visited upon a third person” is generally too remote to permit a recovery
from a person who complains of injury flowing from that act.”

141 defendant casualty insurers were sued because they systematically misrepresented to state
regulators that certain charges were not included within a filed rate when in fact they were.
Thereafter, they overcharged insureds.

Fraudulent invoice. Relied on invoices complying with law.
“Knowledge that invoices charged unlawful rates, but did so according to prior agreement
between insured and the policyholder, would eliminate reliance and break the chain of causation.”
Fraud on Regulator theory.
Not adequate proof of proximate cause because regulator would have to be deceived and the
policy-holder would have had to pay an unlawfully inflated premium. Victim had to have relied on
inflated invoice.
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Would Bridge Have Altered The Holdings of These
Cases?
Bridge:
a.

A plaintiff asserting a RICO claim predicated on mail fraud need
not show, either as an element of its claim or as a prerequisite to
establishing causation, that it relied on the defendant’s alleged
misrepresentations. (syllabus)

b.

“Of course, none of this is to say that a RICO plaintiff who
alleges injury ‘by reason of’ a pattern of mail fraud can prevail
without a showing that someone relied on the defendant’s
misrepresentation….
“Accordingly, it may well be that a RICO plaintiff alleging injury
by reason of a pattern of mail fraud must establish at least third
party reliance in order to prove causation. ‘But the fact that proof
of reliance is often used to prove an element of plaintiff’s cause of
action, does not transform reliance itself into an element of the
cause of action.’ Anza”
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Elements Of A 1962(c) Claim
1. Violation of RICO Statute:
A. Conduct
B. Of an Enterprise
C. Through a Pattern of Racketeering
Activity (Here: mail fraud)
2. injury to business or property
3. caused by violation of Section 1962
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To What Extent Does Proximate Cause Effectively Require
Proof of Reliance?
The predicate acts of mail and wire fraud themselves do not contain a reliance
requirement. … Thus, any detrimental reliance requirement would have to come from
the language of RICO itself and not from the predicate acts of mail or wire fraud…
RICO's causation requirement derives from § 1964(c), which provides that a plaintiff
has standing to bring a RICO claim when he or she has been injured in his or her
business or property “by reason of” the defendants' racketeering activity.. … The
RICO pattern is the proximate cause of a plaintiff's injury if it is a substantial factor in
the sequence of responsible causation, and if the injury is reasonably foreseeable or
anticipated as a natural consequence. … Through the lens of this proximate cause
requirement, I must consider whether plaintiffs will be able to present proof of
causation without individual issues predominating….
As a practical matter, however, where the RICO predicate act is mail or wire fraud,
proof of proximate cause is fraught with the same evidentiary trappings as proof of
reliance. Even without a reliance requirement, plaintiffs still must show the
defendants' alleged misrepresentations in their literature and/or their student
interviews proximately caused them to attend the school and be damaged.
Cullen v. Whitman Medical Corp. 188 F.R.D. 226, 232 -233 (E.D.Pa. 1999)
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Fraudulent Scheme In Marketing
In re Zyprexa Products Liability Litigation, 253 F.R.D. 69 (E.D. N.Y.
2008)
Mail fraud led to massive off-label use of drug
Claim: Cost of drug was driven upwards for all users because of false
demand created by off label purchases
All class members had some injury proximately caused by the
RICO violation because enough physicians relied on the
misrepresentations to have caused the price to all users to be higher
than would have been absent the violation—even those who
benefitted from non-off label use.
Class of Institutional purchasers (third party payors) certified. Class
of individual purchasers denied.
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Fraudulent Scheme In Marketing
In Re Neurontin Marketing Sales Practices and Products Liability
Litigation, 257 F.R.D. 315 (D. Mass. 2009)
Mail fraud led to massive off-label use of drug
Claim: Class members paid for drugs drug for conditions for which there was
no credible scientific evidence of efficacy.
Class denied because “serious questions remain regarding individual doctors’
exposure to defendants’ misrepresentations and the causal nexus between
those misrepresentations and plaintiffs’ injuries.”
Distinguishes Zyprexa: “The instant case does not involve price inflation.”
No mention of Bridge.
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First Party Reliance Situations: Direct Fraud
on Individuals
Duncan v. Academy at Ivy Ridge, 2008 WL 2827713
(N.D.N.Y. 2008)
Claim: School falsely represented that it was licensed by
New York State and accredited to grant high school
diplomas
Class denied: “While first-person reliance may not be an
essential element of the RICO claims, it remains a
central focus of the claims and allegations in this case…”
Failed to provide theory under which reliance could be
shown by common proof.
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Fraudulent Scheme
Brown v. Cassens Transport Co. 546 F.3d 347 (6th Cir.
2009)
Claim: Employer and claims adjuster hired unqualified
doctors to give fraudulent medical opinions that would
support the denial of worker’s compensation benefits.
The predicate acts included both communications to
victims as well as to communications among the
perpetrators.
Not a class action. Remanded in light of Bridge because of
no need for proof of individual reliance and injuries were
direct and proximate cause of violation.
Langer, Grogan & Diver P.C. 1717 Arch Street Suite 4130 Philadelphia, PA 19103
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RICO CLASS CERTIFICATION: DEFENDANTS’
STRATEGIES FOR LEVERAGING THE “NEW”
RELIANCE STANDARDS

Michael Maddigan
September 1, 2009

What Does Bridge Hold?
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•

Prior to Bridge v. Phoenix Bond & Indemn. Co., 128 S. Ct. 2131, the
Courts of Appeals had reached different conclusions about whether an
individual RICO plaintiff had to receive and rely on any alleged false
statements.

•

According to the Supreme Court in Bridge, three Circuits (1st, 2nd, and
4th) had held that a direct victim could recover through RICO, whether
or not it was the direct recipient of false statement. By contrast, two
Circuits (6th and 11th) had held that a RICO plaintiff must show that it
in fact relied on the defendants’ misrepresentations.

•

Bridge resolves this conflict between Circuits, holding that a plaintiff
asserting a RICO claim predicated on mail fraud need not plead and
prove that it relied on defendants’ misrepresentations.

•

“[W]e agree with the Court of Appeals that a showing of first party
reliance is not required. . . .” 128 S. Ct. at 2134.

Does Bridge Represent A “New” RICO
Reliance Standard?
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•

Bridge is unanimous 9-0 opinion, authored by Justice Thomas.

•

Bridge involved dismissal after a motion to dismiss.

•

Bridge involves unique facts – an alleged false statement made
to Cook County in connection with the purchase of properties at
tax sales, in which other potential purchasers, not the County,
were the direct victims of the alleged misrepresentations.

•

Thus, Bridge addresses only whether a plaintiff who was the
direct victim of an alleged misrepresentation can bring a RICO
action even though the alleged misrepresentations were made
to and relied upon by a third party.

For Plaintiffs, A Bridge To Nowhere?
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•

Properly read in this way, Bridge does not hold that it is unnecessary for a RICO plaintiff to prove
some reliance on any alleged misrepresentation.

•

“Of course, none of this is to say that a RICO plaintiff who alleges injury “by reason of” a pattern of
mail fraud can prevail without showing that someone relied on the defendant's misrepresentations.
Cf. Field v. Mans, 516 U.S. 59, 66, 116 S.Ct. 437, 133 L.Ed.2d 351 (1995) (“No one, of course, doubts
that some degree of reliance is required to satisfy the element of causation inherent in the phrase
‘obtained by’ ” in 11 U.S.C. § 523(a)(2)(A), which prohibits the discharge of debts for money or
property “obtained by” fraud). In most cases, the plaintiff will not be able to establish even but-for
causation if no one relied on the misrepresentation. . . . In addition, the complete absence of
reliance may prevent the plaintiff from establishing proximate cause.”

•

“Accordingly, it may well be that a RICO plaintiff alleging injury by reason of a pattern of mail fraud
must establish at least third-party reliance in order to prove causation. “But the fact that proof of
reliance is often used to prove an element of the plaintiff's cause of action, such as the element of
causation, does not transform reliance itself into an element of the cause of action.” Anza, 547 U.S.,
at 478, 126 S.Ct. 1991 (THOMAS, J., concurring in part and dissenting in part). Nor does it transform
first-party reliance into an indispensable requisite of proximate causation. Proof that the plaintiff
relied on the defendant's misrepresentations may in some cases be sufficient to establish
proximate cause, but there is no sound reason to conclude that such proof is always necessary. By
the same token, the absence of first-party reliance may in some cases tend to show that an injury
was not sufficiently direct to satisfy § 1964(c)'s proximate-cause requirement, but it is not in and of
itself dispositive. A contrary holding *2145 would ignore Holmes ' instruction that proximate cause
is generally not amenable to bright-line rules.”

Common Proof Of Reliance Still Required
For Class Certification
Arguments:

Approach:

•

No Common Proof Of Reliance.

•

•

No Common Proof Of But For
Causation.

•

No Common Proof Of
Proximate Cause.

•

•

•
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In RICO cases based on “first
party” misrepresentations to
plaintiff, plaintiff still must show
reliance by common proof.
In RICO cases based on “third
party” misrepresentations,
plaintiff still must show reliance
by common proof.
Plaintiff must demonstrate but
for causation (often including
reliance) by common proof.
Plaintiff must demonstrate
proximate cause (often
including reliance) by common
proof.

Strategies: Individualized Issues Predominate/No Common
Proof Of Reliance
•

No common proof of reliance:
–
–

•

No common proof of but for causation:
–
–
–
–

•

G&G, TIC LLC v. Alabama Controls, Inc. 20008 WL 445876
RICO plaintiff must show that someone relied upon a misrepresentation by the
defendants and that the reliance directly caused harm to the plaintiff. (Case also
addresses proximate cause)
Marceau v. International Broth. of Elec. Workers, 618 F. Supp. 2d 1127 (D. Ariz 2009).
Allegations of giving things of value for preferential treatment in violation of corporate
policies cannot sustain RICO claim because, had the predicate act not occurred, the
policies still would have existed.

No common proof of proximate causation:
–
–
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Dungan v. Academy at Ivy Ridge, 2008 WL 2827713; Biggs v. Eaglewood Mortg. LLC,
__ F. Supp. 2d __, 2009 WL 2195949.
Common proof of reliance still needed after Bridge in “first party” reliance case where
Complaint is based on allegations that plaintiff relied on alleged misrepresentations
2004.

Ironworkers Local Union No. 68 v. Astra Zeneca Pharmaceuticals LP, 585 F. Supp. 2d
1339 (M.D. Fla 2008).
Court finds allegations that physicians prescribing Seroquel for off-label use relied on
misinformation about drug fail to state RICO claim because individualized prescribing
decisions interrupt causation chain.

Other Common Strategies For Defeating
RICO Class Certification
(1) No uniform misrepresentation.
(2) Reasonableness of reliance requires
individualized determinations.
(3) Pleading and proof of RICO “Enterprise.”
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