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PURPOSE OF THE WEBINAR
• This webinar is structured to provide experienced
environmental, constitutional, and civil rights counsel with an
overview of climate change litigation in the U.S. and abroad,
while addressing the holdings of the Ninth Circuit in Juliana vs.
U.S. and the state of environmental rights litigation.
• Our panel will look at litigation as a tool to achieve outcomes
consistent with a net-zero emissions future and public and
private party defenses against climate change claims.
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Juliana v. United States
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The Juliana case is “no ordinary lawsuit”:
Science-based
Against the federal government
To halt state-created danger and other constitutional harms
Enforcing legal rights to a climate system capable of sustaining life
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21 Youth brought this case in August 2015 against the
Obama Administration because Defendants’ affirmative acts
violate Plaintiffs’ Constitutional Due Process Rights
• Affirmative, ongoing conduct, persisting over decades
• In creating, controlling, and perpetuating a national fossil fuelbased energy system
• Despite long-standing knowledge of the resulting destruction to
our Nation and profound harm to these young Plaintiffs
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NIXON’S WHITE HOUSE
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Damage from delay and dire urgency of claims
“Further delay in the
commencement of rigorous,
systemic, comprehensive, and
sustained action to phase out
CO2 emissions and draw down
atmospheric CO2 risks
imminent catastrophe––a
conclusion shared by most
climate scientists.”
Dr. James Hansen, renowned former longtime NASA climatologist (shown here with
his granddaughter Sophie, a plaintiff)
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THE CHILDREN’S REMEDIES
•

Declare
– The children’s fundamental rights and equal protection under law
– Government climate destruction unconstitutional
– A constitutional standard of protection of life

•

Order
– A remedial plan, prepared, and implemented by government

•

Enjoin
– New fossil fuel leasing of federal public lands
– Federal approvals for new fossil fuel infrastructure
– Economic discounting of children’s lives

•

Retain jurisdiction
– To monitor compliance
– To refine remedy as needed
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Examples of U.S. Litigation with Broad Structural and
Systemic Judicial Remedies
Civil Rights: School Desegregation
(Brown v. Bd. of Ed., 1955– Present)
Pacific Northwest
Treaty Rights Litigation
(1969 – Present)
Public Housing Desegregation
(Gautreaux v. Hill – 1976)
The California Prison Litigation
(Brown v. Plata, 1990 – Present)
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REMEDIES IN JULIANA
The claims are not that the government must eliminate
changes in the climate, but that it must refrain from actions
that exacerbate the climate crisis to the point of causing
actual injuries to Plaintiffs.
Plaintiffs do not ask courts to write the policies. They ask
courts establish the boundaries of the constitutional right
and ensure the government takes actions that stay within
those boundaries.
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U.S. District Court Judge Aiken, Nov. 10, 2016,
denying Motions to Dismiss

“I have no doubt that the right to a climate system
capable of sustaining human life is fundamental to
a free and ordered society . . . . ”
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U.S. District Court Judge Aiken, Nov. 10, 2016,
denying Motions to Dismiss
“Where a complaint alleges governmental action is
affirmatively and substantially damaging the climate
system in a way that will cause human deaths, shorten
human lifespans, result in widespread damage to
property, threaten human food sources, and dramatically
alter the planet’s ecosystem, it states a claim for a due
process violation.”
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Summer 2018: Defendants moved for Summary
Judgment and Judgment on the Pleadings
• Standing
• Separation of powers
• The newly recognized fundamental rights fail on the
merits
• The claims must be brought under the Administrative
Procedure Act
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Opposition to Motions for Summary Judgment
and Judgment on the Pleadings
Plaintiffs submitted 18 expert declarations, 21 Plaintiff
declarations, and hundreds of government documents into
the record, totaling over 36,000 pages.
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October 15, 2018 Opinion by Judge Aiken
• Largely denied Defendants’ motions.
• The court noted it is entirely speculative at this stage, in a
bifurcated trial, whether any remedy would transgress
separation of powers
– when a full factual record is needed,
– when no decision has been made on liability, and
– when the court will take great care not to tread on the policy-making authority of the
other branches.
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Interlocutory Appeal
• Article III standing
• Separation of powers
• Whether the Youth have 5th Amendment constitutional rights at stake that
can be litigated outside of the statutory law context
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The Government’s Position
Rather than argue whether governmental action causing climate
change can constitute a constitutional deprivation of liberty, the
Government’s position is the courts are not available to a litigant
who seeks the protection of the Constitution
• even when that litigant is a child who has no political recourse,
• even when the undisputed evidence is the government has
endangered the litigant’s life,
• even when the undisputed evidence is the government’s actions
must be restricted.
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The Position of the Full Panel
Issued on January 17, 2020, the decision set forth several
important legal rulings before concluding the court lacked
jurisdiction to hear the case under the third prong of standing.
“A substantial evidentiary record documents that the federal
government has long promoted fossil fuel use despite knowing
that it can cause catastrophic climate change, and that failure to
change existing policy may hasten an environmental apocalypse.”
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The Full Panel’s Opinion on the
YOUTHS’ INJURIES
“Exacerbated medical
conditions”
“Damage to property”
“Psychological harm”
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The Position of the Full Panel
The full panel held Plaintiffs met their prima facie burden of proof
that the climate crisis is caused in part by actions and inactions of
the U.S. Government.
“The plaintiffs have made a compelling case that action is needed;
it will be increasingly difficult in light of that record for the
political branches to deny that climate change is occurring, that
the government has had a role in causing it, and that our elected
officials have a moral responsibility to seek solutions. We do not
dispute that the broad judicial relief the plaintiffs seek could well
goad the political branches into action.”
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The Position of the Full Panel
“The record leaves little basis for denying that climate
change is occurring at an increasingly rapid pace.”
The government has affirmatively contributed to climate
change “in a host of ways, including beneficial tax provisions,
permits for imports and exports, subsidies for domestic and
overseas projects, and leases for fuel extraction.”
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The Position of the Full Panel
The panel concluded the traceability requirement was
satisfied where a plaintiff establishes the defendant is a
substantial (not the only) cause of climate change.
The panel concluded traceability was established because
the government helped facilitate climate change through its
use of leases and subsidies.
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The Position of the Full Panel
“Atmospheric carbon dioxide has skyrocketed to levels not seen
for almost three million years.”
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“Copious expert evidence establishes that this unprecedented rise [in
CO2 levels from 280 to 410 ppm] stems from fossil fuel combustion and
will wreak havoc on the Earth’s climate if unchecked.”

28

29

The Position of the Full Panel

Paradise, CA

Houston,TX

“The problem is approaching ‘the point of no return.’ Absent some
action, the destabilizing climate will bury cities, spawn life-threatening
natural disasters, and jeopardize critical food and water supplies.”
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The Majority agrees with the Dissent
on “the gravity of the plaintiffs’
evidence; we differ only as to whether
an Article III court can provide their
requested redress.”
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The Majority Opinion
“The [children’s] impressive case for redress must be presented
to the political branches of government.”
“or to the electorate at large . . . through the ballot box.”
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The Majority Opinion
“[I]t is beyond the power of an Article III court to order . . . the
plaintiffs’ requested remedial plan.”

The Dissent
“Such relief, much like the desegregation orders and statewide
prison injunctions the Supreme Court has sanctioned, would
vindicate plaintiffs’ constitutional rights without exceeding the
Judiciary’s province.”
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The Dissent
“Seeking to quash this suit, the government bluntly
insists that it has the absolute and unreviewable
power to destroy the Nation. . . . My colleagues
throw up their hands, concluding that this case
presents nothing fit for the Judiciary.”
“There is no justiciability exception for cases of great
complexity and magnitude.”
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The Dissent
Fundamental rights “may not be submitted to vote;
they depend on the outcome of no elections . . .”
They are “beyond the reach of majorities and
officials . . .”
p. 36, 43 quoting U.S. Supreme
Court in Lucas v. Forty-Fourth
Gen. Assembly and Barnette.
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The Dissent Concludes:
“When the seas envelop our coastal cities, fires and
droughts haunt our interiors, and storms ravage
everything between, those remaining will ask:
Why did so many do so little?” p. 64
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On March 2, 2020, Plaintiffs Sought En Banc Review
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En Banc Petition Arguments
1. This Children’s Rights Case is of Unparalleled Gravity.
2. The Majority’s Decision Contravenes Settled Redressability
Precedent by Holding Declaratory Relief Insufficient in a
Fundamental Rights Case.
3. The Majority Contravened Settled Precedent by Rejecting
Partial Redressability of the Children’s Injuries.
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En Banc Petition Arguments
4. The Majority Rejects the Established Propriety of
Government- Prepared Remedial Plans as Redress for
Systemic Violations of Fundamental Rights.
5. The Majority’s Analysis Contradicts Settled Precedent by
Conflating the Standing and Political Question Doctrines.
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ESSENTIAL POINTS ABOUT JULIANA
• Juliana is a constitutional case. A children’s rights case. Not a procedural,
environmental, statutory case. Two totally different areas of law.
• Many cases have lost on standing due to both bad facts and lawyers not
bringing the best case/plaintiffs/evidence into court. The plaintiffs in Juliana
established their injuries and the government’s causation of those injuries
in thousands of pages of evidence, which the government did not contest.
• The issue in Juliana right now is not climate change. It is the role of the
federal courts in constitutional cases and whether the judiciary has a duty
to issue declaratory relief. Energy systems do not get a free pass from
judicial review.
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ESSENTIAL POINTS ABOUT JULIANA
• Children cannot keep waiting for a system that is failing them, when
they are currently being harmed.
• The courts are not protecting them. Neither are the political
branches.
• The climate crisis is urgent. Children cannot adopt incrementalism.
Given the science, if not now, when?
• A fundamental principle of American law is we have the right to
understand what our rights are and to have courts declare the law
when there is a controversy. The climate crisis is the biggest
controversy on the planet.
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BP P.L.C. v. Mayor and City Council of Baltimore
The Supreme Court just granted certiorari.
The question raised by the petition concerns reviewability of an
order remanding a case back to state court:
Whether 28 U.S.C. 1447(d) permits a court of appeals to review
any issue encompassed in a district court's order remanding a
removed case to state court where the removing defendant
premised removal in part on the federal-officer removal statute,
28 U.S.C. 1442, or the civil rights removal statute, 28 U.S.C. 1443.
Justice Alito may be recused, as he did not participate in the
consideration of this petition.
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THE TORT AND NUISANCE CASES
This case is one of several tort and nuisance cases brought
against oil companies for climate change related damages. These
cases now primarily concern procedural maneuvering rather
than discovery or trial.
Due to the Supreme Court's decision in AEP v. Connecticut,
common law claims against greenhouse gas emitters and fossil
fuel producers must be brought under state law. As a result,
these cases are brought in state court.
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THE TORT AND NUISANCE CASES
• County of Santa Clara v. ARCO, 137 Cal. App. 4th 292 (2006)
(lead paint)
• City of Modesto v. Dow Chemical Co., 19 Cal. App. 5th 130
(2018) (PCE)
• In re MTBE Products, 457 F.Supp.2d 455 (S.D.N.Y. 2006) (MTBE)
• State of Oklahoma v. Purdue Pharma, No. CJ-2017-816 (Dist.
Ct., OK Aug. 26, 2019) (Opioids)
• Soto v. Bushmaster Firearms Int’l, 331 Conn. 53 (2019) (false
advertising by gun manufacturers)
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THE TORT AND NUISANCE CASES
The corporate defendants remove these cases to federal court,
where they intend to argue various defenses, such as
preemption.
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GROUNDS FOR REMOVAL
Grounds premised on federal-question jurisdiction under 28
U.S.C. § 1331:
• Claims were governed by federal common law, rather than
state law
• Claims raised disputed and substantial issues of federal law
under Grable & Sons Metal Products, Inc. v. Darue Engineering
& Manufacturing, 545 U.S. 308 (2005)
• Claims were completely preempted by the Clean Air Act, 42
U.S.C. §§ 7401–7671q, as well as the foreign affairs doctrine
• Claims were based on conduct or injuries that occurred on
federal enclaves.
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GROUNDS FOR REMOVAL
Grounds relying on alternative jurisdictional and removal
statutes:
• The jurisdictional grant in the Outer Continental Shelf Lands
Act, 43 U.S.C. § 1349(b)
• The admiralty jurisdiction statute, 28 U.S.C. § 1333
• The bankruptcy removal statute, 28 U.S.C. § 1452
• The federal officer removal statute, 28 U.S.C. § 1442
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THE TORT AND NUISANCE CASES
In the Baltimore case, the Fourth Circuit concluded the federal
officer removal statute (28 U.S.C. § 1442) did not provide a
proper basis for removal.
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THE TORT AND NUISANCE CASES
Generally, a governmental entity (e.g., a city, county, etc.) files
suit in state court against several multinational oil and gas
companies that the governmental entity asserts are partly
responsible for climate change.
Defendants substantially contributed to climate change by
producing, promoting, and (misleadingly) marketing fossil fuel
products long after learning the dangers associated with them.
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THE TORT AND NUISANCE CASES
The governmental entity alleges that, despite knowing about the direct link
between fossil fuel use and global warming for decades, Defendants:
• engaged in a coordinated, multi-front effort to conceal that knowledge
• tried to discredit the growing body of publicly available scientific evidence
by championing sophisticated disinformation campaigns
• actively attempted to undermine public support for regulation of their
business practices
• all while promoting the unrestrained and expanded use of their fossil fuel
products, essentially protecting their own assets.
As a result of Defendants’ conduct, the governmental entity avers it has
suffered various climate change-related injuries, brought on by an increase in
sea levels, storms, floods, heatwaves, droughts, and extreme precipitation.
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THE TORT AND NUISANCE CASES
The various complaints assert one or more of the following
causes of action, all founded on state law:
• Public nuisance
• Private nuisance
• Strict liability for failure to warn
• Strict liability for design defects
• Negligent design defects
• Negligent failures to warn
• Trespass
• Violations of the state’s Consumer Protection Act
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THE TORT AND NUISANCE CASES
These cases seek to shift some of the costs of these injuries on to
Defendants.
As relief, governmental entity seeks monetary damages, civil
penalties, and equitable relief.
The complaint alleges the governmental entity does not “seek to
impose liability on Defendants for their direct emissions of
greenhouse gases” or to “restrain Defendants from engaging in
their business operations.”

52
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Children’s Cases Against State Governments

“I think the most important thing children should know about
our Constitution is that it applies to them, just like school rules
apply to them. ” –Chief Justice Roberts
Case theory: State government, by implementing a state energy
system that causes and contributes to climate change, is
infringing the children’s state constitutional rights to:
• Substantive Due Process
• Equal Protection of the Law
• Public Trust Doctrine
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Sagoonik v. State of Alaska

• Filed in August 2017 by 16 young
Alaska Natives and Alaskans
against State of Alaska, Governor
Dunleavy, and five state
agencies.
• Decision from the Alaska
Supreme Court is forthcoming,
following oral argument in
October 2019.

55

Sagoonik v. State of Alaska
• Follow-up litigation to Kanuk v. State Dep’t of Nat. Res., 335
P.3d 1088 (Alaska 2014), a case alleging state violated the
public trust doctrine by failing to regulate GHG emissions.
– Finding that the Plaintiffs had standing because the children ”alleged
injuries from climate change that were both specific and personal,”
stating that “even federal law recognizes that denying injured
persons standing on grounds that others are also injured – effectively
preventing judicial redress for the most widespread injury solely
because it is widespread – is perverse public policy,” and rejecting
state’s argument “that climate change is a global problem caused by
carbon emissions worldwide” because legal duty does not “depend
on the source of the threatened harm.”
– Dismissing claims on prudential grounds.
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Sagoonik v. State of Alaska
• Standing not raised as a defense in the case.
• Political question argument: Plaintiffs did not identify a policy
of the state that contributes to climate change. (Baker factor
3).
• Plaintiffs’ challenge the State’s Energy Policy (codified in
statute) and Defendants’ systemic affirmative actions in
implementing that policy.
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Reynolds v. State of Florida
• Filed in April 2018 by 8 young
Floridians against State of
Florida, Gov., and 4 state
agencies.
• Motion to dismiss granted on
June 1; pending in the First
District Court of Appeals.
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Reynolds v. State of Florida
• Standing not raised.
• “the Court finds that it lacks the authority to grant the relief
requested due to the Separation of Powers Clause of the
Florida Constitution” and “the claims are inherently political
questions that must be resolved by the political branches of
government.”
• Relief requested: A declaration that the government violated
the constitutional rights of the youth.
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Held v. State of Montana
• Filed in March 2020 by 16 youth
against the State of Montana.
• State moved to dismiss the case
• Standing raised in Motion to
Dismiss.
• Motion to Dismiss fully briefed
and waiting for oral argument
date to be set.
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Aji P. v. State of Washington
• Filed in February 2018 by 13
young Washingtonians against
State of Washington, Gov. Inslee
and 5 state agencies.
• Motion to dismiss granted.
Appeal argued on Sept. 17, 2020.
Decision pending in the
Washington Court of Appeals
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Aji P. v. State of Washington
• Standing not raised in the case.
• State argued for dismissal based
on separation of powers and
that the court cannot order a
final and conclusive remedy
under the UDJA.
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Common Themes in State Cases
• Standing largely not raised as primary jurisdictional barrier.
• Focus on separation of powers/political question doctrine arguments.
• Failure to recognize the significance of declaratory relief in the first
instance; creation of a straw person request for injunctive relief.
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Urgenda v. Netherlands
• Case brought on behalf of 886 Dutch citizens seeking an order
directing the State to reduce GHG emissions 40% compared to 1990
levels by the end of 2020.
• A failure to act case in sense that the plaintiffs were not challenging
any government actions that cause climate change.
• The State, ”as a sovereign power has systemic responsibility” for
Dutch emissions.
• “Under both national and international law, the State is obliged, in
order to prevent dangerous climate change, to ensure the reduction
of the Dutch emissions level.”
• Ordered a reduction of 25-40% compared to 1990 levels by 2020.

64

Urgenda v. Netherlands
• Standing not contested: “The parties do not dispute that
Urgenda has standing to pursue its claim to the extent it is
acting on behalf of the current generation of Dutch nationals
against the emission of GHGs in Dutch territory. It is entirely
plausible that the current generation of Dutch nationals, in
particular but not limited to the younger individuals in the
group, will have to deal with the adverse effects of climate
change in their lifetime if global emissions of GHGs are not
adequately reduced.”
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Urgenda v. Netherlands
• The court rejects the
government’s argument that
there is no legal duty that legally
requires the state to achieve the
reduction target and that
“[g]ranting the reduction order .
. .would also essentially come
down to an impermissible order
to create legislation and would
contravene the political freedom
accruing to the government and
parliament and thus, the system
of separation of powers.”
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Urgenda v. Netherlands
• Held: “no other conclusion can be drawn but that the State is
required pursuant to Articles 2 and 8 ECHR to take measures to
counter the genuine threat of dangerous climate change . . . .”
• “the Netherlands is obliged to do ‘its part’ in order to prevent
dangerous climate change, even if it is a global problem.”
• “Although determining the share to be contributed by the
Netherlands in the reduction of GHG emissions is . . . in principle, a
matter for the government and parliament, the courts can assess
whether the measures taken by the State are too little in view of
what is clearly the lower limit of its share in the measures to be
taken worldwide against dangerous climate change.”
• Duty to reduce emissions defined based on international consensus
through the UNFCC process.
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La Rose v. Her Majesty the Queen (Canada)
• Case filed against federal
government by 15 Canadian
youth in October 2019.
• Standing not raised as a basis to
strike the claims (argued Sept.
30-Oct. 1).
• Government argues plaintiffs
cannot challenge a network of
government conduct and climate
change should be addressed by
Parliament and not the courts.
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Friends of the Irish Environment v. Ireland
• FIE (NGO) argued that the government’s 2017 approval of the
National Mitigation Plan violated Ireland’s Climate Action and
Low Carbon Development Act of 2015 and its state obligations
under Articles 2 and 8 of the European Convention on Human
Rights.
• July 31, 2020 Supreme Court decision: The Court determined
that the Plan falls short of the sort of specificity that the Act
requires because a reasonable reader of the Plan would not
understand how Ireland will achieve its 2050 goals. The Court
explained that “a compliant plan must be sufficiently specific
as to policy over the whole period to 2050.”
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Friends of the Irish Environment v. Ireland

•
•

•

While FIE had standing to challenge to bring its statutory claim, the NGO
lacked standing to bring its claims under the Constitution or ECHR.
However, “if an individual with standing to assert personal rights can
establish that those rights have been breached in a particular way . . . then
the Court can and must act to vindicate such rights and uphold the
Constitution.” Id. ¶ 8.16.
Courts decide constitutional claims even if complex policy matter involved.
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Armando Ferrao Carvalho & Others v. The European
Parliament and the Council (“The People’s Climate Case”)
• In May 2018, ten families
brought action in EU General
Court alleging EU’s existing GHG
reduction target violates
plaintiffs’ fundamental rights of
life, health, occupation, and
property protected by the EU
Charter of Fundamental Rights
(ChFR), the Treaty on the
Functioning of the European
Union (TFEU), the United
Nations Framework Convention
on Climate Change (UNFCCC),
and the Paris Agreement.
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Armando Ferrao Carvalho & Others v. The European
Parliament and the Council (“The People’s Climate Case”)
• Dismissed on standing grounds on May 8, 2019.
• Climate change affects everyone and standing requires impacts that
are “peculiar to them or by reason of circumstances in which they
are differentiated from all other persons, and by virtue of these
factors distinguishes them individually.”
• “[T]he fact that the effects of climate change may be different for
one person than they are for another does not mean that, for that
reason, there exists standing to bring an action against a measure of
general application.”
• Other remedies available through judicial review of the legality of
the acts of the Member States through the Courts of the European
Union or national courts.
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Can Judges Use Due Process Concepts in Obergefell to Impose Judicial
Regulation of Greenhouse Gases and Climate Change?: The Crucial Case of
Juliana v. United States
Two articles by Bradford Mank:
Can Judges Use Due Process Concepts in Obergefell to Impose Judicial Regulation of
Greenhouse Gases and Climate Change?: The Crucial Case of Juliana v. United States, 7
Belmont Law Review 277-307 (2020) (Invited Environmental Symposium article),
https://cpb-usw2.wpmucdn.com/blogs.belmont.edu/dist/8/25/files/2020/03/Mank_277-307.pdf
And
Does the Evolving Concept of Due Process in Obergefell Justify Judicial
Regulation of Greenhouse Gases and Climate Change?: Juliana v. United States,
52 U.C. Davis Law Review 855-903 (December 2018)
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The District Court’s Juliana Decision and its
Implications for Due Process
In the Supreme Court’s Obergefell opinion, which held that
same sex marriage is a fundamental right under the
Constitution’s Due Process Clause, Justice Kennedy reasoned
that substantive due process rights may evolve because of
changing societal views of what constitutes “liberty” under the
clause, and that judges may recognize new liberty rights in light
of their “reasoned judgment.” In Juliana v. United States,
United States District Judge Ann Aiken invoked the “reasoned
judgment” principle of substantive due process in the
Obergefell decision to conclude that there is a liberty right to a
livable climate system capable of sustaining human life.
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The District Court’s Juliana Decision and its
Implications for Due Process Cont.
However, the concept of evolving due process rights is contrary
to the traditional view that fundamental due process rights
must be rooted in the nation’s history and traditions.
Furthermore, the evolving due process rights invoked in the
Juliana decision give judges too much discretion to invent new
due process rights and usurp the role of the legislature. By
contrast, other district court decisions have recognized that the
political branches, Congress and the Executive Branch, should
decide climate change policy rather than the federal courts.
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Ninth Circuit’s Juliana Decision is based on Standing
A divided panel of the Ninth Circuit reversed the decision of the
district court and held that the plaintiffs did not have standing
to sue in the federal courts because their claimed injuries were
not redressable by an Article III court. In particular, the panel
determined that it was beyond the power of an Article III court
to order the plaintiffs’ requested remedial plan because it
would require a federal judge to make complex policy choices
that the Constitution assigns to the judgment and discretion of
the executive and legislative branches. The Ninth Circuit
correctly concluded that climate change issues are policy
decisions for Congress and the President to decide, and,
therefore, either the en banc Ninth Circuit or the Supreme Court
should reject any further appeals by the plaintiffs.
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Ninth Circuit’s Juliana Decision is based on Standing Cont.
While recognizing that federal judges may not normally override the policy
choices of the President and Congress, Judge Staton in her dissenting opinion
argued that judges have the constitutional authority in an emergency,
including the existing climate change crisis, to prevent the destruction of the
United States if the political branches through action or inaction are
contributing to the nation’s collapse. She argued that there is an implied
constitutional Due Process Clause right to preserve the “perpetuity of the
Republic,” and that federal judges have the authority to recognize due
process suits to prevent “the willful dissolution of the Republic.” Judge
Staton criticized the majority for deferring to the political branches when
such deference would result in catastrophic harms from climate change.
Furthermore, she argued that the political question doctrine did not bar the
suit, and that the district court could order meaningful relief even if it would
be impractical for a single judicial decision to solve the entire issue of global
climate change.
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Ninth Circuit’s Juliana Decision is based on Standing Cont.
Judge Hurwitz’s majority opinion sharply condemned the reasoning in Judge
Staton’s dissenting opinion. Judge Hurwitz charged that “the dissent offers
no metrics for judicial determination of the level of climate change that
would cause “the willful dissolution of the Republic,’” and did not offer a
realistic test “for measuring a constitutionally acceptable ‘perceptible
reduction in the advance of climate change.’” Also, the majority noted that
the Supreme Court had never accepted anything similar to Judge Staton’s
proposed perpetuity test as a basis for the judicial branch to supersede the
political branches. Judge Hurwitz cautioned that federal judges could not
resolve every danger to the American nation or government, that federal
judges must regard their limited roles in Article III of the U.S. Constitution,
but instead must have faith that the political branches will tackle problems
that pose catastrophic risks to the nation such as climate change.
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Future Consequences of Juliana v. United States
After the plaintiffs suggested that they would appeal the panel
decision, Professor Jonathan Adler argued that they probably
should not appeal the panel decision to the en banc Ninth
Circuit or Supreme Court because either court might reverse
some of the panel’s rulings in favor of the plaintiffs, and,
therefore, make it harder for ensuing plaintiffs to bring climate
change suits. Other legal scholars and practitioners have agreed
with Adler’s analysis that the en banc Ninth Circuit is unlikely to
overrule the panel decision and that the Supreme Court would
likely issue a less favorable decision than the panel result.
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International Cases
Armando Ferrão Carvalho and Others v. The European
Parliament and the Council: “The People's Climate Case”
Factual Summary:
Ten families, including children, from Portugal, Germany, France, Italy,
Romania, Kenya, Fiji, and the Swedish Sami Youth Association
Sáminuorra, brought an action in the EU General Court seeking to
compel the EU to take more stringent greenhouse gas (ghg)
emissions reductions. Plaintiffs allege that the EU’s existing target to
reduce domestic ghg emissions by 40% by 2030, as compared to 1990
levels, is insufficient to avoid dangerous climate change and threatens
plaintiffs’ fundamental rights of life, health, occupation, and property.
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EU General Court Denies Standing:
The European General Court did not rule on the merits, but dismissed the
case on procedural grounds, finding that the plaintiffs could not bring the
case since they are not sufficiently and directly affected by these policies
(“direct and individual concern” criterion). The court concluded that the
plaintiffs did not have standing to bring the case because climate change
affects every individual in one manner or another and case law requires that
plaintiffs are affected by the contested act in a manner that is “peculiar to
them or by reason of circumstances in which they are differentiated from all
other persons, and by virtue of these factors distinguishes them
individually.”
The plaintiffs appealed to the European Court of Justice on July 11, 2019,
arguing that the EU General Court erred in concluding that plaintiffs lacked
standing under Article 263, and by holding that plaintiffs needed to establish
standing under Article 263 in order to bring a claim for non-contractual
liability.
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Business Fraud: People of The State of New York, By Letitia
James, Attorney General of The State of New York vs. Exxon
Mobil Corporation (Supreme Court of The State of New York,
New York County 12/10/2019)
A New York state trial judge, Barry Ostrager, concluded the
New York Attorney General failed to prove allegations that
ExxonMobil misled investors in violation of N.Y. state securities
fraud laws about the risks posed to its business by climate
regulations, in the first securities fraud trial of a fossil fuel
company involving climate change.
https://iapps.courts.state.ny.us/fbem/DocumentDisplayServlet
?documentId=/N/2DxDTaU8Gqsq9lN5w0A==&system=prod
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The N.Y. Attorney General had accused Exxon of using two sets of
books when it came to evaluating the costs of future climate
regulations. Exxon did actually use two different estimates for those
costs. The first used higher estimates of the cost of climate change
regulations on ExxonMobil’s profitability, and these estimates were
made public in several reports. However, in making internal
investment decisions about future acquisitions of fossil fuel
properties, ExxonMobil used a second set of estimates based upon
lower regulatory costs that were not publicly disclosed. The State of
New York contended that ExxonMobil’s use of separate public and
private estimates constituted securities fraud because the Company
misled investors to believe that the company was properly weighing
the risks of climate change regulations, but that the Company was
instead actually ignoring those costs when making investments.
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The Court first observed that ExxonMobil had good reason to use
private and internal models when making investment decisions. “It
is undisputed that ExxonMobil does not publish the details or the
economic bases upon which ExxonMobil evaluates investment
opportunities due to competitive considerations.” Additionally, the
internal estimates played a smaller role in the performance of
ExxonMobil than alleged by the State of New York. The Court
concluded, “Significantly, many of the internal models published at
trial related to projects that ExxonMobil either has not yet pursued
or may never pursue.” Thus, Judge Ostrager decided that
ExxonMobil’s use of both public estimates and internal models for
climate regulatory costs was less important to stock prices than
alleged by the New York Attorney General.
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In order to prove ExxonMobil guilty of securities fraud, the N.Y. Attorney
General had to establish under N.Y. state securities fraud laws that
ExxonMobil had made "materially misleading" statements. In other words,
that its statements that were, first, not only false but, second, that a
reasonable investor would have considered the statements important when
considering whether to buy or sell the company's stock. Significantly, the
Court concluded, “The Office of the Attorney General produced no
testimony either from any investor who claimed to have been misled by any
[public] disclosure, even though the Office of the Attorney General had
previously represented it would call such individuals as trial witnesses.”
Accordingly, Judge Ostrager determined that the N.Y. Attorney General
failed to prove either of the allegations. He wrote, “the Court finds that the
Office of the Attorney General failed to prove by a preponderance of the
evidence the allegations against ExxonMobil contained in the first and
second causes of action in the Complaint, the only causes of action for
which the Office of the Attorney General now seeks relief.”
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Judge Ostrager noted that ExxonMobil did not “dispute either
that its operations produce greenhouse gases or that
greenhouse gases contribute to climate change.” Accordingly,
his conclusion that ExxonMobil had not violated N.Y. securities
laws did not “absolve ExxonMobil from responsibility for
contributing to climate change." Thus, he explained that the
company's emission of greenhouse gases was not at issue in
the case. He stated, "ExxonMobil is in the business of
producing energy, and this is a securities fraud case, not a
climate change case." Thus, even if one dislikes a company
because it is a large greenhouse gas producer, whether it has
committed business fraud is a separate legal question.
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Future of Climate Change Litigation
Regardless of the outcome of the Juliana case, judges in the United
States will have to decide whether they will follow the traditional
deferential approach of the Ninth Circuit panel majority in Juliana.
Those two judges deferred to the executive and legislative branches
of government even though they did not like President Trump’s
climate change policies. The alternative is the radical-for American
law-view of Judge Staton that a new type of activist judge is needed
to avoid a climate catastrophe. But her approach would undermine
traditional American judicial notions of deference and the separation
of powers. To be fair to Judge Staton, her views are consistent with
the views of courts in several other countries such as the
Netherland’s Supreme Court in Urgenda where judges gave more
weight to evolving international norms about climate change than
the preferences of Dutch elected officials.
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