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IMPORTANT INFORMATION FOR THE LIVE PROGRAM
This program is approved for 2 CPE credit hours. To earn credit you must:
• Participate in the program on your own computer connection (no sharing) – if you need to register
additional people, please call customer service at 1-800-926-7926 ext. 1 (or 404-881-1141 ext. 1).
Strafford accepts American Express, Visa, MasterCard, Discover.
• Listen on-line via your computer speakers.
• Respond to five prompts during the program plus a single verification code.
• To earn full credit, you must remain connected for the entire program.

WHO TO CONTACT DURING THE LIVE PROGRAM
For Additional Registrations:
-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)
For Assistance During the Live Program:
-On the web, use the chat box at the bottom left of the screen
If you get disconnected during the program, you can simply log in using your original instructions and PIN.

Tips for Optimal Quality

FOR LIVE PROGRAM ONLY

Sound Quality
When listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, please e-mail sound@straffordpub.com
immediately so we can address the problem.

Notice
ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN.
You (and your employees, representatives, or agents) may disclose to any and all persons,
without limitation, the tax treatment or tax structure, or both, of any transaction
described in the associated materials we provide to you, including, but not limited to,
any tax opinions, memoranda, or other tax analyses contained in those materials.
The information contained herein is of a general nature and based on authorities that are
subject to change. Applicability of the information to specific situations should be
determined through consultation with your tax adviser.
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Notices
The following information is not intended to be “written advice concerning one or
more Federal tax matters” subject to the requirements of section 10.37(a)(2) of
Treasury Department Circular 230.
The information contained herein is of a general nature and based on authorities
that are subject to change. Applicability of the information to specific situations
should be determined through consultation with your tax adviser.
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Passthrough
Structuring &
Dual Status

Partner vs Employee Status
Employee – Wages

Partner – Net Income from Self-Employment

— Income tax withholding

— Estimated taxes paid quarterly rather than by
withholding

— State tax withholding
— Taxed on compensation in state of residence
(generally)
— Subject to Federal Insurance Contribution Act
(FICA) taxes
- Employee portion withheld by employer
- Employee portion paid by employer
— Various tax-excluded fringe benefits
- Cafeteria plan pre-tax health care premium
payments
- Flexible spending account (FSA) pre-tax
payments of health co-pays, deductibles
- Qualified transportation benefits
— Exclusion from FICA for employer contributions
to qualified retirement plan (401(k) plan
matching and profit sharing contributions,
defined benefit plan contributions)

— Form K-1 income may be subject to tax in each
state in which the partnership does business
— Subject to Self Employment Contribution Act
(SECA) tax rather than FICA
- Partner pays both “employer and employee”
portions of SECA
- SECA amount generally 50% deductible
(other than Additional Medicare amount)
— Partners are not eligible for some tax-excluded
fringe benefits
- Cafeteria plans
- FSA
- Qualified transportation benefits
— Partners may be eligible but taxable and subject
to SECA on other benefits
- Health plans
- Qualified retirement plans
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Employee Designation: Common law test
— Determining whether the legal relationship of employeremployee exists –
- Who has the right to direct and control the service provider as to both:
— The result to be accomplished by the work
— Details and means by which to accomplish the work

— Considers all facts and circumstances
- Designation by the parties is not determinative
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Common law test: Facts & Circumstances
— In Rev. Rul. 87-41, the IRS identified 20 factors to consider
- No one factor is determinative and the importance of each depends on the
occupation and factual context in which services are performed
Hiring,
Supervising, and
Paying
Assistants

Instructions

Training

Integration

Services
Rendered
Personally

Continuing
Relationship

Set Hours of
Work

Full Time
Required

Doing Work on
Employer’s
Premises

Order or
Sequence Set

Oral or Written
Reports

Payment By
Hour, Week,
Month

Payment of
Business and/or
Traveling
Expenses

Furnishing of
Tools and
Materials

Significant
Investment

Realization of
Profit or Loss

Working for More
Than One Firm
at a Time

Making Service
Available to
General Public

Right to
Discharge

Right to
Terminate

— The IRS grouped these factors into 3 categories: Behavior controls, Financial controls,
Relationship of the parties [See IRS Field Service Advice 200127004 (July 6, 2001)]
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Dual Status – Can you be both?
The Service’s position is that a partner cannot be an employee of his
or her partnership
— Rev. Rul. 69-184; GCM 34001
— Chief Counsel Advice (“CCA”) 201916004

Treas. Reg. § 301.7701-2
— Disregarded entity (DE) is generally disregarded
for income tax purposes but is treated as a
corporation for employment taxes
— However, if a partnership is the sole owner of a
DE, the regulation cited above provides that the
DE cannot be the employer of partners in the
partnership-owner

A

Investors

B
PRS

100%

Employer
DE

A , B & others
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Dual Status Structuring
To retain the ability to be treated as an employee and a partner, many
businesses use a “dual-status” structure
— The service provider:
- Is employed by one entity from which he or she receives a Form W-2
- Holds an interest in another entity from which he or she receives a K-1

Employer
(W-2)

Partnership
(K-1)

Services to
Both?

— For any dual-status structure, consider:
- Reconciliation of how/why the service provider received equity in one entity by providing
services to a different entity
- Allocation of compensation when services are provided to more than one entity
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Structuring Alternatives

1

Guaranteed Payments

2
3

Upper-Tier Partnership/S Corp

Lower-Tier Partnership
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Structuring Alternatives: Partner Only

1

Guaranteed Payments
A

Investors

B
PRS
100%

Employer
Employer?
?

A , B & others
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Structuring Alternatives: Upper Tier #1

2

Upper-Tier Partnership
A
Investors

B
UTP

LTP
100%

Employer
Employer

A & B remain employees
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Structuring Alternatives: Upper Tier #2

2

Upper-Tier S Corp
A
Investors

S Corp

PRS
100%

Employer
Employer

A remains an employee
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Structuring Alternatives: Lower Tier

3

Lower-Tier Partnership
A

Investors

B

PRS

New Partner

99%

1%

LTP/
Employer
A , B & others
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General Restructuring Considerations
If a new partnership is formed, consider the issues that are present on any
partnership formation, including:
— Whether the new partnership has economic substance apart from tax considerations
- Is there a non-tax business purpose and business?
- Is there a potential for profit?
- How small an interest is respected as a partnership interest?
— Whether to form the partnership by a contribution (generally tax-free) or a purchase of
a portion of the other owner’s interest (generally taxable)
- Section 704(b) allocation issues
- Section 704(c) built in gain or loss tracking in contributed property
- Disguised sale consequences when there is contribution of property and
distribution of money within 2 years
- Disguised sale resulting from “springing debt” (including payables and receivables)
between owner and a formerly disregarded entity
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Distinctions in
Reporting &
Withholding

Category of Service Provider
Most types of compensation and benefits can typically be provided to employees as
well as non-employee service providers, but tax treatment may vary. Consider:
— Taxability
— Applicable Employment Taxes
— Withholding & Reporting
— Generally, some key distinctions in the treatment of compensation:
Employee

Independent Contractor

— Form W-2

— Form 1099

— EE + ER share of FICA

— SECA

— Subject to withholding

— Not subject to withholding

S Corp 2% Shareholder-Employee

Partner

— Form W-2

— Schedule K-1

— EE + ER share of FICA

— SECA

— Subject to withholding

— Not subject to withholding
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Fringe Benefits

Tax Favored Benefits Summary
Tax Favored Benefit
(subject to limits/restrictions)

Partner

S Corp
2% Owner

Employee

Accident and health

N

N

Y

Adoption assistance

N

Y

Y

Cafeteria plans

N

N

Y

Day care expenses

Y

Y

Y

De minims fringe

Y

Y

Y

Educational assistance

Y

Y

Y

Employee achievement awards

Y

Y

Y

Employer provided vehicle

Y

Y

Y

Group-term life insurance

N

N

Y

Job placement assistance

N

Y

Y
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Tax Favored Benefits Summary (cont’d)

Tax Favored Benefit
(subject to limits/restrictions)

Partner

S Corp
2% Owner

Employee

Meals (employer’s convenience) and lodging
(condition of employment)

N

N

Y

No additional cost service

Y

Y

Y

On-site athletic facilities

Y

Y

Y

Qualified employee discounts

Y

Y

Y

Qualified retirement plans

Y

Y

Y

Qualified transportation fringe

N

N

Y

Working condition fringe

Y

Y

Y

Retirement planning service

N

Y

Y
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Health Insurance
Employee
— Excludable from wages on Form W-2

S Corp 2% Shareholder
— Reportable as wages on Form W-2

 Not subject to income tax (Box 1)

 Subject to income tax (Box 1)

 Not subject to FICA (Boxes 3 + 5)

 Not subject to FICA (Boxes 3 + 5)

— Self-funded vs Insured
 Sections 105 + 106
 Discriminatory Plans
— Deductible by employer

— Deductible as wages by S corporation
— Above-the-line deduction for
shareholder-employee

Partner
— Reportable as guaranteed payment
on Schedule K-1
 Subject to SECA
— Deductible by partnership
— May be deductible for partner
 Section 162(l)

 Section 162(l)
— Notice 2008-1

— In addition to service provider status, the tax treatment may depend upon, e.g. –
- Type of benefit(s) being provided
- Availability of other medical benefits
— Consider:
- Flexible Spending Accounts

- Form W-2, Box 12 Codes

- Health Savings Accounts/HDHP
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Qualified Retirement Plans
— Tax-favored “qualified” retirement plans, such as:
- Defined benefit plans (traditional pension plans)
- Defined contribution plans (e.g., 401(k), ESOP/S corp ESOP)
- SEP, SIMPLE IRA, SIMPLE 401(k)
— Consider:
- Contribution limitations + timing

- Deduction limitations + timing

- Non-discrimination requirements + testing

- Form W-2, Box 12 Codes +
Box 13 Checkbox

- Funding requirements
Employee

S Corp 2% Shareholder

Partner

— Annual contributions based on
compensation

— Annual contributions based on
compensation

— Annual contributions based on net
earned income

— Employee pre-tax salary deferrals

— Employee pre-tax salary deferrals

— Reportable as guaranteed payment
on Schedule K-1

 Not subject to income tax (Box 1)

 Not subject to income tax (Box 1)

 Subject to FICA (Boxes 3 + 5)

 Subject to FICA (Boxes 3 + 5)

— Employer contributions excludable
from wages

— Employer contributions excludable
from wages

— Deductible by employer

— Deductible by employer

 Subject to SECA
— Deductible by partnership
— May be deductible for partner
 Section 401(c)
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Employer-Provided Vehicles
General Rule: The FMV of a fringe benefit is the amount an employee would
have to pay a third party in an arm's-length transaction to buy or lease the benefit
Vehicle Cents per Mile

Annual Lease Value

— Car worth less than $50,400 (for 2020)

— Employer-provided car

— Employer reasonably expects car will be used
mostly by employee and regularly for business

— Employee uses for business and personal

-

At least 50% of mileage will be business use

-

Car driven at least 10,000 miles/year

— Employee is taxed on 57.5 cents (indexed) for
each mile of personal use

-

Substantiate and report business vs
personal use (per quarter or monthly)

— Lease Value
-

Use current IRS table of car values

-

Can use fleet average but only for cars
worth less than certain limits indexed
yearly for inflation ($54,000 for 2019)

Commuter Value
— $1.50 per one way commute

-

— Required to use vehicle

Annual lease value x personal use
percentage = income

— No more than de minimis personal use

— Fleet-average rules

— Not a control employee

— Prorated/daily values

— Also consider:
-

Car allowances

-

Qualified Nonpersonal Use Vehicles

-

Special Accounting Rule
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Section 274: Fringe Benefit Limitations
— Entertainment
 Deduction is fully disallowed under section 274(a)(1)
 Disallowance includes expenses with respect to related facility
 Business connection is generally irrelevant

— Meals
 Generally 50% deductible under section 274(n)(1)
 Tax Reform limited previously fully deductible meals
• De minimis food and beverage

 Certain costs go to 0% deductible after 2025
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Section 274: Fringe Benefit Limitations
— Qualified Transportation Fringe Benefits
 Deduction is fully disallowed under section 274(a)(4)
 Includes commuter highway vehicles, transit passes, parking
 Disallowance relates to expenses paid or incurred to provide
benefit, not the value of the benefit to the employee

— Commuting
 Deduction is fully disallowed under section 274(l)
 Exception only:
• To the extent necessary to ensure safety of the employee
• For qualified bicycle commuting through 2025
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Section 274(e): Limitation Exceptions
274(e)(2)

Expenses Treated as Compensation

(3)

Reimbursed Expenses

(4)

Social + Recreational Activities

(7)

Items Available to the Public

(8)

Entertainment Sold to Customers

Note that these exceptions may not be available for all types
of deduction limitation, and specific requirements may apply
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Compensatory
Awards

Partnership Interests
Profits interest
— Property under Section 83, but pays only based on increase in value of
partnership after date of grant
- Example:
— “1% of increase” = profits interest (maybe)
— “1% of value of entity” ≠ profits interest
— Safe Harbor rules deem Section 83(b) election at $0 value for profits interests
(Rev. Proc. 93-27, clarified by Rev. Proc. 2001-43)
- Individual benefits/provides services to the partnership
- Individual treated as a partner from time of grant (even if subject to a SROF)
- Individual must not sell or dispose of units for at least 2 years
- Protective 83(b) election
— Common law considerations
- Diamond v. Comm’r, 56 T.C. 530 (1971)
- Crescent Holdings LLC v. Comm’r, 141 T.C. 15 (2013)
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Deferred Compensation
Section 409A governs the federal income tax timing of NQDC
— For example, RSUs, Phantom Units, Long-term Bonuses, Non-exempt Options, …
— If compliant or exempt, generally taxable at payment/distribution
Note: May be subject to FICA in earlier year of vesting
— If noncompliant, taxable immediately upon vesting + 20% additional income tax +
potential penalties and interest-based taxes
- Applies to any increase in value each year until distribution
- State taxes/penalties may also apply (e.g., California imposes an additional 5% tax)
- Failure reported on Form W-2, Box 12 or Form 1099, Box 14
Compliance

— Time + Form of payment must be designated in
writing up front (before compensation is earned)
— Payment must be limited to the 6 permissible
payment events
— Restrictions on acceleration or subsequent
deferral of payment from original designation

Exemptions

— Short-term deferral
— Certain Stock Options + SARs
— Qualified Plans
— Certain foreign plans
— Restricted stock, 402(b) arrangements
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Section 83 and Stock Options
Section 1.83-7
— Generally taxed on exercise
- Taxed on FMV of shares on exercise date less amount paid (exercise price)
- Applies when shares received are fully vested (not subject to a SROF)
— Taxed at grant if readily ascertainable FMV (rare)
Note: GLAM 2020-004 and update to IRM 20.1.4.26.2(5)
Exercise with:
— Stock – Rev. Rul. 80-244
— Nonrecourse loan – Section 1.83-3(a)(2)
Assumes section 409A exemption applies…

© 2020 KPMG LLP, a Delaware limited liability partnership and a member firm of the KPMG global organization of independent member firms affiliated with KPMG
International Limited, a private English company limited by guarantee. All rights reserved. The KPMG name and logo are trademarks used under license by the independent
member firms of the KPMG global organization.

36

Section 409A – Stock Option Exemption
— Nonqualified stock options may be exempt if:
- Option to purchase service recipient stock
- Exercise price never less than FMV of underlying stock on date of grant
- Number of shares subject to the option fixed on original date of grant
- Transfer/exercise subject to tax under section 83 and 1.83-7
- No additional deferral features

— Consider: modifications, extensions, renewals, cash-outs, roll overs

— Structured to comply?
- Consider exercise/payment events
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Other
Considerations

Section 162(m): $1 Million Limitation
Section 162(m) limits the deduction for compensation to a covered
employee of a publicly held company to $1 million per year
— 2017 Tax Cuts & Jobs Act expanded the scope and reach of section 162(m)
- Expanded definition of applicable entities and covered employees
- Removed frequently used exceptions (e.g., qualified performance-based
compensation)
- See Notice 2018-68 (8/21/2018); Prop. Reg. 1.162-33 (12/20/2019)
— Prop. Reg.: Application to UP-C/UP-REIT structures?
- Consider publicly held corporate partner’s distributive share of
compensation deduction
- Exception for compensation paid pursuant to a written binding contract in
effect on December 20, 2019 and not materially modified after that date
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Section 280G: Golden Parachute Payments
— When a corporation undergoes a change in control:
- Payor – deduction disallowed for excess parachute payments
- Disqualified Individual – 20% excise tax on excess parachute
payments

— Is there a 280G change in control?
- Change in ownership of a corporation
- Change in effective control of a corporation
- Change in ownership of a substantial portion of a corporation’s
assets

— Consider:
- Aggregated group rules (not limited to US entities)
- Exemptions for non-corporate entities and small business
corporations
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Section 280G: Excess Parachute Payments
— Are there any parachute payments?
-

Payment/benefit to a disqualified individual
In the nature of compensation
Contingent on the change in control
Payments collectively equal or exceed three times the individual’s “base
amount” (5-year average taxable compensation)

3 x Base Amount

— Excess Parachute Payments = Parachute Payments – Base Amount

No
Parachute
Payments

Parachute
Payments

Excess
Parachute
Payments

Base Amount
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Qualified Disaster Relief Payments
— Section 139 – General requirements:
- Must be reasonable and necessary expenses incurred as a
result of a qualified disaster
- Cannot be wage/income replacement
- Cannot be reimbursed by insurance
— Non-taxable to the recipient, deductible by employer
— No tax-specific documentation requirements, but
documentation of position is recommended
— Examples of potential qualified expenses:
- Travel expenses incurred to prevent COVID-19 spread
- Medical expenses related to COVID-19 (not covered by
insurance)
- Childcare/education expenses related to mandatory
WFH/quarantine
- Certain home office items as a result of WFH requirements
- Sanitization/protective items such as masks, gloves to
prevent spread
— Some expenses will be one-time; others may be ongoing
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Year-End Reminders
Compensation Reporting
— Vesting of NQDC
— Qualified Retirement Plans
— Fringe Benefits
- Special Accounting Rule
— Multi-state reporting
Consider any changes in status
— Are there any non-partner employees who may receive
or vest in partnership interests during the year?
— How are status changes tracked? New benefits?
Communications
— Employee communications
— Internal policies and procedures
— Align key stakeholders and substantiate positions
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Questions?

Thank you

Some or all of the services described herein may not be permissible
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The information contained herein is of a general nature and is not intended to address the circumstances of any
particular individual or entity. Although we endeavor to provide accurate and timely information, there can be no
guarantee that such information is accurate as of the date it is received or that it will continue to be accurate in
the future. No one should act upon such information without appropriate professional advice after a thorough
examination of the particular situation.
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