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New Requirements of Participation
(ROPs)…How Did We Get Here?
• First significant update since 1991.
• Almost 10,000 comments received by stakeholders in the
industry.
• Goals.
– Person-Centered Care.
– Facility Assessment.
– Implementation of ACA Provisions.
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Phased In Implementation
Schedule
Regulation will be implemented in 3 phases.
• Phase 1: Existing requirements, those requirements relatively
straightforward to implement, and require minor changes to
survey process. (November 28, 2016)
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Phased In Implementation
Schedule (cont.)
• Phase 2: All Phase 1 requirements, and those that providers
need more time to develop, foundational elements, new
survey process can assess compliance. (November 28, 2017)
• Phase 3: All Phase 1 and 2, those requirements that need
more time to implement (personnel hiring and training,
implementation of systems approaches to quality).
(November 28, 2019)
• Surveys Under New ROPs will begin on November 28, 2017.
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Resident Rights - 483.10
• Revised existing 483.10
–
–
–
–
–

Resident’s rep only has authority from court or document.
Same sex couples rights, same as opposite sex couples.
Grievances – establish policy and notification requirements.
Physician choice, but must meet regulatory requirements.
Room change notices now in writing.

• Action Items:
– Update or create new policy and procedure for:
• Grievance policy and create grievance system.
• Room changes and sharing.
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Freedom from Abuse, Neglect, or
Exploitation - 483.12
• Renamed 483.12 – Old title: Admission, transfer and discharge
• Must not employ individuals who have had a disciplinary action
taken against their professional license by a state licensure
body as a result of a finding of abuse, neglect, mistreatment
of residents or misappropriation of residents’ property.
• Must develop and implement written policies and procedures
that prohibit and prevent abuse, neglect and exploitation of
residents’ property
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Action Items – Sec 483.12
• Modify existing policy and procedure for
– Applicant screening and employee discipline to reflect the
revised employment prohibitions; extend the same to
individuals whom a facility does not employ but otherwise
engages, like a volunteer or contractor.
– Preventing, prohibiting, and investigating abuse, neglect and
exploitation of residents and property (including all new and
revised definitions, including the new concept of exploitation)
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Admission, Transfer and Discharge Rights 483.15
• Moved from 483.12 to 483.15
• Admissions policy.
• Discharge for failure to pay will not apply unless the resident
did apply for and get denied by Medicaid and the resident
refused to pay for his or her stay. Refines definition of when
failure to pay occurs.
• Requirement that the transferring facility provide necessary
clinical information to the new facility – instructions,
documents
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Action Items – Sec 483.15
• Policies and Notifications for:
– Admission 483.15(a)
– Before transfer or discharge 483.15(c)(3)-(6)
• No discharge while the appeal is pending, when a resident
exercises his or her right to appeal a transfer or discharge notice
documented in the resident’s medical record and appropriate
information is communicated to the receiving facility

– Orientation about discharge or transfer 483.15(c)(7)
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Resident Assessments - 483.20
• Revises:
– Elements of Assessments. Clarifies that a resident assessment
should include the resident’s strengths, goals, life history and
preferences in addition to the resident’s needs.

• Action Item
– Update policy and procedures for:
• Include that assessments include the resident’s strengths, goals, life
history and preferences, and needs.
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Comprehensive Resident-Centered Care
Planning- 483.21
• New section. Adds:

– Develop and implement a comprehensive person-centered care
plan for each resident that includes measurable objectives and
timeframes to meet a resident's medical, nursing, and mental and
psychosocial needs that are identified in the comprehensive
assessment.
– Discharge summary:
• A post-discharge plan of care and document arrangement for
follow-up care and any post-discharge medical and non-medical
services required.
• Reconciliation of medicine to ensure residents avoid unnecessary
medications and drug interactions and to assist in transitions.
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Action Items – Sec 483.21
• Update policy and procedures:
– to include
• Update the format of your resident care plan to incorporate
resident centered information and discharge plan, and
• Expanded documentation for discharge planning.
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Quality of Life - 483.24
• Contains much of prior 483.25, Quality of Care.
• Activities Programs. Requires a qualified professional to direct the
activities program and outlines the required licensing and
experience of such professional.

• Action Items:
– Confirmed personnel to provide basic life support/CPR.
– Confirmed activities program directed by a qualified professional
has met the requirements stated.
– Update policies to include or revise related to activities and ADL
assistance.
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Quality of Care - 483.25
• Revision of prior 483.25, with a few modifications.
– Focus. Restates that quality of care is a key principle in the
delivery of care to residents and should be applied to every
service provided by facilities.
– Adds phrase skin integrity to replace pressure sores.
– Pain Management. Creates a new provision to ensure that
residents receive necessary and appropriate pain management.
– Fluids and Tubes. Modifies existing requirements for nasogastric
tubes to reflect current clinical practice and to include enteral
fluids or assisted nutrition and hydration.
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42 CFR 483.30: Physician Services
• Moved from 483.40 to 483.30.
• Attending physician can delegate dietary and therapy orders to
qualified dietician or therapist per state law.
• M.D., N.P., P.A., Clinical Nurse Specialist must provide orders for
Resident's immediate care needs.
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42 CFR 483.35: Nursing Services
• Moved from 483.30 to 483.35.
• Must train and consider competency of nursing staff when
determining staffing needs.
– Competency-based staffing approach.
• Takes into account the new requirement for a facility assessment
evaluation that considers:
– Number and acuity of Residents.
– Range of diagnoses and Resident needs.
– Content of care plans.
– Training, experience and skill set of staff.
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42 CFR 483.45: Pharmacy
Services
• Moved from 483.60 to 483.45.
• Defines psychotropic drug.
• Must also review medical record concurrently with DRR when:
– Resident is new to facility.
– Resident returns or is transferred from hospital or other
facility.
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42 CFR 483.45: Pharmacy
Services (cont.)
• Defines "irregularities."
– Pharmacist must provide a separate, written report to the
attending physician, the medical director, and the DON when an
irregularity is identified.
– Attending physician must document in medical record has
reviewed written report and what, if any, changes must be
made. Must also note irregularity and action taken.

• PRN orders for psychotropic drugs are limited to 14 days. This
can be extended if rationale for drug and indicates duration of
PRN order.
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Action Items – 483.45
• Facility must develop new policies and procedures for the
monthly DRR, including but not limited to, timeframes for
steps in the process and actions taken by the pharmacist
when irregularity noted.
• A DRR form must be created.
• Make sure to take into account the new definition for
“irregularities” as this was not previously defined.
• Educate pharmacist that the DRR includes a review of the
medical chart.
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42 CFR 483.50: Laboratory,
Radiology, and Other Diagnostic
Services
• This is a NEW section to the RoPs.
• Allows P.A., N.P or C.N.S. to order lab, radiology and other
diagnostic services.
– According to state law including scope of practice laws.
– Address via policies and procedures.
– Prior regulations only allowed an M.D.
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Action Items – 483.50
• Review scope of practice laws and adjust policies and
procedures accordingly.
• Ensure lab and blood bank services meet CLIA regulations.
• Clarify in existing policies and procedures how abnormal test
results are communicated and the time frame for
communication.
• Having clear obligations of testing center is key as their delay
is your deficiency.
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42 CFR 483.55: Dental Services
• Makes revisions to 483.55.
• Facility may not charge Resident for loss or damage to
dentures if loss or damage is responsibility of facility.
– (Phase 2).

• If Resident requests assistance with dental appointments,
facility must provide assistance.
– "If requested" is different than prior regulations.
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Action Items – 483.55
• Develop policy on how loss of dentures is addressed if loss or
damage if the responsibility of the facility.
• Ensure documentation exists on Resident’s eating and
drinking habits while dentures are missing.
• Assist Resident in applying for covered dental services under
Medicaid.
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Food and Nutrition Services –Sec
483.60
• Was Section 483.35
• Adds:
– A member of the food and nutrition services staff must participate on
the interdisciplinary team
– “Qualified dietitian” at a facility must be either registered by the
Commission on Dietetic Registration of the Academy of Nutrition and
Dietetics or meet state licensure or certification requirement.
– A facility’s menus must reflect the religious, cultural and ethnic needs
and preferences of the residents.
– Allows residents to consume foods that are not procured by the facility
and require facilities to have a policy on the use and storage.
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Action Items – Sec 483.60
• Watch staffing qualifications for new hires. Update policies
and procedures to require that any newly hired director of
food and nutrition services or newly hired dieticians meet
certain education requirements.
• Update policies and procedures to include a food service
person in the interdisciplinary team.
• Update policies and procedures to require that menus that
reflect cultural and ethnic needs of residents.
• Update policies and procedures regarding use and storage of
food brought by families.
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Specialized Rehabilitative Services
–Sec 483.65
• Moved from 483.45 to 483.65.
• Adds respiratory therapy as a specialized rehab service.
• Facility must provide or obtain services to meet the need of
Residents.
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42 CFR 483.80: Infection Control
• Moved from 483.65 to 483.80.
• Address infection "prevention" in addition to infection
control.
• Facilities must have an Infection Prevention and Control
Program (IPCP).
• Must appoint an Infection Prevention Control Officer and at
least an Infection Preventionist (IP).
– IP must have specialized training and be at least part-time.

• Must be incorporated with facility QAA committee.
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Action Items – 483.80
• Designate an IPCO and IP who is responsible for the IPCP and
works at least part-time and has the requisite training and
qualifications.
• Make sure the IPCO is part of the QAA committee.
• Develop a written IPCP which includes an antibiotic
stewardship program in accordance with national standards.
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42 CFR 483.90: Physical
Environment (cont.)
• Moved from 483.70 to 483.90.
• "Regular" inspection of bedframes, mattresses and bed rails
that could be a source of entrapment.
– "Regular" is not defined.

• Action Item.
– Review and possible revise policies for determining safety of
mattresses and bed rails taking into account “regular” checks
not yet defined by CMS.
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Ban on Certain Arbitration
Agreements


CMS final rules included prohibition on arbitration agreements
pre-dispute for facilities receiving federal funds
– 42 CFR § 483.70(n) (Binding Arbitration Agreements)



36

Planned effective date: November 28, 2016

Post-Dispute Arbitration
Agreements


Imposes obligations on facility if entering into arbitration
agreement post-dispute
– Agreement must be explained to resident and/or representative
– Explanation must be in a form and manner that the resident
understands
– Resident and/or representative must acknowledge understanding
– May not condition resident’s right to remain at facility on arbitration
agreement
– Facility must maintain the agreement for 5 years after resolution of a
dispute and CMS has right of inspection
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Potential Problems with Arbitration
Provision


Definition of pre-dispute



Conflicts with the Federal Arbitration Act
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Litigation Over Arbitration Ban


American Health Care Association led the way in filing a
lawsuit to prevent the ban from taking effect



Filed Complaint October 17, 2016 in Federal Court, Mississippi
– Violates FAA
– Exceeds authority granted under Medicaid Act
– Is arbitrary and capricious
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Sought preliminary injunction, declaration that the rule is
unlawful, and prevention of enforcement of the rule

Court Grants Preliminary Injunction



November 7, 2016
– Court grants preliminary injunction preventing enforcement of the rule
– Unlikely that CMS will be able to show on the record in the case that it
had authority to enact the rule
– Urges Congress to adopt a similar rule
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Next Steps in Litigation
Key dates
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December 21, 2016: Administrative record to be filed



January 4, 2017: Objections to the record



February 1, 2017: Defendants to answer complaint



March 1, 2017: Plaintiff’s brief due



May 1, 2017: Defendants’ opposition brief due



June 1, 2017: Plaintiff’s reply brief due



July 20, 2017: Oral argument

Phase 2
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November 28, 2017



Includes implementation of action items in following categories:
–

Freedom from abuse, neglect, and exploitation

–

Admission, transfer, and discharge rights

–

Comprehensive care planning

–

Nursing services

–

Behavioral health services

–

Pharmacy services

–

Dental services

–

Food and nutrition services

–

Administration

–

Quality assurance and improvement

–

Infection control

–

Physical environment

Administration: Facility Assessment


Facility Assessment; §483.70



Likely to be a primary focus for surveyors
Must develop and maintain a new, detailed, assessment to
determine compliance in key areas



– Staffing, training, Quality Assurance and Performance Improvement,
compliance efforts, emergency preparedness



Facility-wide and community-based assessments
Must be updated “as necessary,” at least annually
– As necessary includes when the facility plans for or makes a change
that would require substantial modification of any part of the
assessment
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Administration: Facility Assessment


Assessment must address:
– Resident population
• Number, types of care, diagnoses, overall acuity, cognitive functioning

– Staff competencies required to meet resident needs
– Physical environment, equipment, and services required to provide care
– Ethnic, cultural, and religious factors
– Facility resources
– Services provided
– Personnel, including education and training
– Third-party agreements for services or equipment
– Health information technology resources
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Freedom from abuse, neglect, and
exploitation


Reporting crimes; Section 483.12(b)(5)
– Ensure timely reporting of crimes
• Annual notification to covered individuals informing them of reporting
requirements
• Requires covered individuals to report “reasonable suspicion of a crime”
against a resident
• Must report within 2 hours after forming suspicion if resulting in serious
bodily injury

• Must report within 24 hours after forming suspicion otherwise
• Requires posting of employee rights
• Prohibits retaliation against reporting individual
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Admission, transfer, and discharge
rights



Transfer/Discharge Documentation; 483.15(c)(2)
Must maintain the following documentation:
– Basis for transfer or discharge
• If based on inability to meet needs
– Specific needs that cannot be met
– Facility’s attempts to meet those needs
– Services available at receiving facility to meet those needs



Required documentation must be made by resident’s physician when:
– Transfer is necessary for the resident's welfare and the resident's needs cannot be
met in the facility
– Resident's health has improved sufficiently so the resident no longer needs the
services provided by the facility
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Admission, transfer, and discharge
rights, con.


Must provide the following information to the receiving
facility:
– Contact information of the practitioner responsible for the care of the
resident
– Resident representative information including contact information.
– Advance Directive information.
– All special instructions or precautions for ongoing care, as appropriate.

– Comprehensive care plan goals.
– All other necessary information, including a copy of the residents
discharge summary and any other documentation, as applicable, to
ensure a safe and effective transition of care.
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Comprehensive Care Planning


Baseline care plan; §483.21(a)
– Development of an interim baseline care plan for each resident within 48 hours of
admission
– Must include:
• Initial goals based on admission orders
• Physician orders
• Dietary orders
• Therapy services
• Social services
• Preadmission screening and resident review recommendations, if applicable
– Level II evaluation with recommendation for specialized services



Practical implication
– Could impact timing of admissions depending on staffing
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Nursing Services


Nursing Services; §483.35
– Most of the changes effective in Phase 1
– Phase 2 includes:
• Begin using the Facility Assessment (see §483.70(e)) in staffing
– Sufficient number of staff
– Sufficient competencies of staff
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Behavioral Health Services




Behavioral health services; §483.40
Mostly implemented in Phase 2
Requires behavioral health services:
– To attain or maintain the highest practicable physical, mental, and psychosocial
well-being
• Includes prevention and treatment of mental and substance use disorders
• Includes dementia
• Trauma disorders excepted until Phase 3

– For rehabilitation
• Physical therapy, speech therapy, occupational therapy
– Must provide the required services, or
– Obtain the required services from an outside source from Medicare or
Medicaid provider of specialized rehabilitative services
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Pharmacy Services
Pharmacy Services; 483.45
 Medical chart review


– Required monthly for all residents


Psychotropic drugs
– Definition includes “any drug that affects brain activities associated with
mental processes and behavior”
• Antipsychotics, antidepressants, anxiolytics, and hypnotics
• Removed opioid analgesics and general reference to other drugs that result in
similar effects to included drugs

– 14 day limit on PRN orders
• Unless physician determines to extend it beyond 14 days, documents the
rationale, and provides a duration for the order
• Physician must evaluate the resident for appropriateness of medication
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Dental Services



Dental Services; §483.55
Develop policy related to loss or damage of dentures
– Identify situations where facility bears responsibility
– May not charge resident for loss or damages with dentures
attributable to those situations



Prompt dental services
– Must arrange for dental services within 3 days
– If not arranged within 3 days, must:
• Document steps taken to ensure resident could eat and drink adequately
• Document extenuating circumstances causing delay
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Food and nutrition services


Food and nutrition services; § 483.60



Linked to Facility Assessment in Phase 2
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Quality assurance and performance
improvement


Quality assurance and performance improvement; §483.75



Primarily implemented in Phase 3



Phase 2
– Must provide an initial QAPI Plan in connection with annual survey
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Infection Control


Infection Control; §483.80
– Phase 2 links to Facility Assessment
– Antibiotic stewardship
• Part of the Infection Prevention and Control Program
• Must include:
– Antibiotic use protocol

– System for monitoring antibiotic use
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Physical environment


Physical environment; §483.90



Smoking policies
– Must establish policy related to smoking, smoking areas, and smoking
safety that:
• Comply with applicable Federal, State, and local laws and regulations
• Take into account non-smoking residents
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Phase 3 Deadline – So Far Yet So Close!

» November 28, 2019
» Requires implementation of all of Phase 1 and Phase 2
» Some Phase 3 requirements initiated in other phases
» Includes requirements that involve more implementation time (new
quality systems, hiring and training personnel)
˗

Physical environment

˗

Infection control and prevention

˗

Quality of care – trauma informed care

˗

Quality Assurance and Performance Improvement Implementation (QAPI)

˗

Compliance and ethics

˗

Training
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Physical Environment

» Moved to 483.90
» All physical environment requirements are in Phase 1 or 2
except:
˗ Call lights at resident bedside
˗ Must allow calls to be relayed directly to a staff member or a
centralized staff work area
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Infection Control

» Infection control and prevention
˗ Most in Phase 1 except:
˗ Phase 2: Linked to Facility Assessment; antibiotic stewardship
» Phase 3:
˗ Infection preventionist (IP) – must be at least one individual
who is responsible for the facility’s infection control program
˗ IP participation on QAA committee
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Quality of Care

» Trauma informed care
˗

Consistent with goals of person-centered care

˗

Services must be “culturally-competent” and “trauma informed”

˗

Trauma survivors have special care needs

˗

Veterans

˗

Holocaust survivors

˗

Survivors of large scale natural and human-caused disasters

˗

Survivors of abuse

˗

Care should reflect the principles set forth in SAMHSA’s “Concept of Trauma
and Guidance for a Trauma-Informed Approach,” HHS Publication No. (SMA)
14-4884 (July 2014)

˗

Must account for residents’ experiences and preferences to reduce triggers
that may cause re-traumatization
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Quality Assurance and Performance Improvement

» QAPI implementation – Proactive quality improvement activities and
programs, even for areas that are not currently problematic
˗

Most in Phase 3, except:

˗

Phase 1: QAA committee (except for addition of the Infection Control and
Prevention Officer (ICPO) in Phase 3); disclosure of information; sanctions

˗

Phase 2: Initial QAPI Plan must be provided to surveyor at annual survey

» “Governing body” is responsible for and accountable for the QAPI
program
» Policies and procedures needed – Procedures that establish
coordination with the QAPI program are in Phase 3.
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QAPI (continued)

» A Quality Assessment and Assurance (QAA) committee was already
required
» QAPI plan – Facilities must develop a plan that reflects an effective,
comprehensive and data-driven QAPI program
» QAPI program would monitor and evaluate performances of all services
and programs of the facility
» Facilities have flexibility to determine which issues should be prioritized
based on the needs of the facility and residents
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QAPI (continued)

» Facility must have documentation demonstrating its ongoing QAPI
program
» The QAPI plan must be provided to the state survey agency by Nov. 28,
2017 and at each annual recertification survey and upon request to CMS
or at any other survey
» Must be systems in place for feedback, data collection, and adverse
event and other monitoring
» Facility must act to improve performance and measure success

» Governing body and/or executive leadership is responsible for ensuring
the program is maintained and has adequate resources
» Facility must maintain a quality assessment and assurance committee
(QAA); records disclosure is not required except to demonstrate
compliance with the regulatory requirements. Good faith attempts to
identify and correct quality deficiencies will not be used as a basis for
sanctions
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QAPI Program Design and Scope

» Program must be ongoing, comprehensive, and address the full
range of care and services of the facility. It must:
˗ Address all care systems and management practices
˗ Include clinical care, quality of life, and resident choice
˗ Use evidence-based indicators of quality
˗ Reflect the complexities, unique care and services of the
facility
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Compliance and Ethics Program

» Back to the future –
˗ Compliance Program Guidance for Nursing Facilities (65 Fed.
Reg. 14289; March 16, 2000)
˗ Supplemental Compliance Program Guidance for Nursing
Facilities (73 Fed. Reg. 56832; Sept. 30, 2008)
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Compliance and Ethics

» Mandatory for long term care facilities under Section 6102 of ACA
» Creates a new §483.85
» Which Phase ? – 42 CFR §483.85(b) states that the compliance
and ethics program must be operational by November 28, 2017.
81 Fed. Reg. 68697 says Phase 3

68

Compliance and Ethics Definitions

» “Compliance and Ethics Program”:
˗ Reasonably designed, implemented and enforced so it’s likely
to be effective in preventing and detecting violations and
promoting quality of care
˗ Includes at least the components listed at 42 C.F.R. §483.85(c)
˗ Must be capable of reducing the prospect of criminal,
administrative and civil violations
» High level personnel: individuals with substantial control over the
organization and a substantial policy-making role
» Operating organization: individual(s) or entity that operates a
facility
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Compliance Program - Fundamental
Elements
1.

Written standards, policies and procedures, including designation of a
contact to report violations; anonymous reporting; disciplinary standards
for the entire staff – including volunteers

2.

Assignment of personnel to oversee the program– governing oversight
should rest with high-level personnel with sufficient resources and
authority

3.

Sufficient resources and authority to designated individuals to reasonably
assure compliance

4.

Due care to avoid delegation of authority inappropriately

5.

Effective communication and training

6.

Reasonable steps to achieve compliance, including monitoring and
auditing

7.

Consistent enforcement and discipline

8.

Enforcement of standards
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Compliance and Ethics

» Requirements for five or more facilities:
˗ Annual training mandatory
˗ Designation of compliance officer who reports to governing
body
˗ Compliance officer may not be subordinate to the General
Counsel, Chief Operating Officer or Chief Financial Officer
˗ Each facility must have a compliance liaison
˗ Facilities should examine their current reporting structure and
determine if changes are needed
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Compliance and Ethics

» Review compliance program annually and update as needed
» Compare current compliance program with final rule
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Training

» Phase 3 except:
˗

Phase 1: Training in abuse, neglect, exploitation; dementia management &
abuse prevention; care of cognitively impaired; training of feeding assistants

» Volunteers, contractors and staff must be trained “consistent with their
expected roles.” Topics must include:
˗

Effective communication

˗

Resident's rights and facility responsibilities

˗

Quality assurance and performance improvement

˗

Infection control

˗

Compliance and ethics

˗

Behavioral health – caring for residents with mental and psychosocial
disorders, trauma and/or post-traumatic stress disorder
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But wait . . . There’s More! - Post Phase 3

» Dietitians hired or contracted with prior to Nov. 28, 2016 have until
November 28, 2021 or the deadline required by state law to meet certain
licensure and competency requirements

» Directors of food and nutrition services hired or under contract prior to
Nov. 28, 2016 have until Nov. 28, 2021 to meet certain certification or
education requirements
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