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WHAT IS A CONSERVATION EASEMENT
AMENDMENT?
• Amendments range from simple corrections, to positive alterations, to
major changes or rewriting of easement provisions.
• The first two are relatively common and normally improve easement
enforceability and effectiveness.
• Major changes and substantive easement revisions typically violate
perpetuity requirements.
• Any change is an amendment, no matter what terminology is used.
• A purported “amendment” may constitute an extinguishment.
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YOU MUST KNOW SIGNIFICANT EASEMENT DETAILS
TO REACH ANY CONCLUSION ON AMENDMENT
• Easement amendments may be governed by a variety of federal and state laws.
• State laws on real estate transactions, recordation, title, and the like will normally
apply.
• Easements may be donated, purchased (in whole or in part), or exacted.
• Donated easements may have unusual amendment provisions from donors.
• Donated or bargain sale easements for which federal deductions are claimed must
satisfy federal tax law requirements.
• Easements purchased pursuant to federal or state funding or other programs must
meet program requirements.
• The same is true when institutional funders provide significant funding.
• Mitigation easements may fall under any of these categories.
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THE MECHANICS OF AN AMENDMENT ARE
THE EASY PART
• Amendments are done by drafting new language and identifying how the
easement is altered, obtaining necessary approvals and signatures, and
recording the document.
• Parties that signed the original easement or their successors must sign.
Easements may also require other interested persons to sign (often
funders).
• Easements may require that notice of any amendment be given or that
other special steps be taken before the amendment is effective.
• Good relations with neighbors, federal and state regulators, and others
may require notice of amendment.
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THE HARDER PARTS DEPEND ON THE
CIRCUMSTANCES
• Is the proposed amendment appropriate and necessary under its enabling
laws, under the specific facts, under the specific easement requirements,
under any other relevant requirements?
• What research is needed to learn the facts and requirements?
• Failure to comply with all existing legal requirements may result in an
amendment that is void ab initio or subject to challenge and creates a cloud
on title.
• Set out recitals of all relevant facts explaining the amendment and
satisfaction of all applicable laws.
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PRIVATE INUREMENT AND IMPERMISSIBLE
PRIVATE BENEFIT
• Will the time and resources (charitable/public assets) spent by the holder
considering and executing the amendment benefit the public or only the
landowner requesting the amendment?
• Consider private inurement and impermissible private benefit
throughout the process. Can the amendment be revised to eliminate these
concerns? Is an appraisal needed? Has the amendment been altered in
negotiations so that private inurement and private benefit must be
reassessed?
• Can the owner be required to accept additional restrictions or contribute
more land or money for stewardship to ensure there is no private
inurement/impermissible private benefit?
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DOES THE AMENDMENT SATISFY ALL
APPLICABLE STATE LAWS?
• What laws might be applicable?
• State statutes authorizing the creation of conservation easements
(easement “enabling” statutes)
• State laws authorizing state easement purchase programs
• State laws authorizing state tax benefits for easement donations
(many piggyback on federal tax law)
• State real property and contract laws
• State laws governing the operations of charitable organizations
• State laws governing administration of charitable gifts (including
easements donated in whole or in part)
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DOES THE AMENDMENT SATISFY ALL
APPLICABLE FEDERAL LAWS?
•
•
•
•
•
•
•
•
•
•

The following federal laws may also be applicable:
Federal laws authorizing federal tax benefits for easement donations
Federal laws authorizing federal easement purchase programs
Federal laws on tax-exempt status of charitable orgs (private inurement/benefit)
Land must have conservation values and easements must protect those values
Baseline must be completed at time of gift and not be slipshod
Mortgages must be subordinated at transfer to avoid extinguishment if foreclosure
Easement must be recorded in year of deduction if claimed to be perpetual
Judicial proceeding is required for full or partial extinguishment, including any swap
On extinguishment, holder must be entitled to % of proceeds to replace lost
conservation values
• Satisfaction of these requirements is always wise because they ensure protection of
the public interest/investment in the easement
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WHO IS INVOLVED, DIRECTLY OR
INDIRECTLY?
• Who should be involved in the amendment?
• Assess who needs to be involved (federal official/agency, state AG or other public
official/agency, court, funder, easement grantor?) Those involved before an
amendment may provide valuable insight, suggest alternatives, understand the owner
and land trust reasoning, and accept the desirability of the amendment.
• Are neighbors, the grantor, the community, or federal or state regulators likely to
object to the amendment? Can steps be taken to address their objections?
• If it is determined that the amendment is appropriate and necessary, will it benefit
the public and comply with all applicable laws and policies? If so, draft the
amendment narrowly, with great clarity.
• Does the amendment comply with the organization’s amendment policy as to who
is involved?
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AMENDMENT POLICY
A conservation easement Amendment Policy will usually include the following,
although the nature of contents varies with the kinds and circumstances of
permitted amendments.
• Statement of Land Trust’s Philosophy on Amendments; Allowable Purposes of Amendments;
Amendment Principles
• Amendment must clearly serve the public interest/be consistent with the land trust’s mission
• Amendment must comply with all applicable federal, state, and local laws
• Amendment must not jeopardize land trust’s tax-exempt status or status as a charitable
organization under federal or state law
• Amendment must not result in private inurement/impermissible private benefit
• Amendment must be consistent with the conservation purpose(s) and intent of the easement
• Amendment must be consistent with intent of grantor and any direct funding source
• Amendment must have a net beneficial or neutral effect on the relevant conservation values
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PROCEDURES AND PRACTICAL DETAILS
The Amendment Policy may include procedural information or there may be a
separate document with the minimum procedures, including:
• Procedure for requesting party to follow, timing
• Identification of conflicts of interest, if any
• Involve all parties who need to be involved in the decision
• Consideration of alternatives, engage experts if needed
• Negotiation
• Any public relations issues to resolve, meet with neighbors, members,
others
• Payment of amendment expenses
• Determination whether baseline requires a new current condition report
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PROCEDURES AND PRACTICAL DETAILS
(CONTINUED)
• Timing
• Land trust attorney evaluation
• Title report; need for insurance
• Committee(s) to consider the amendment before the board
• Materials to be provided to committee(s) and/or board
• Involvement of State Attorney General, IRS, and/or court; timing
• Additional stewardship funds
• Recordation
• IRS Form 8283
• No goods and services letter, if appropriate
• IRS Form 990
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STATE COURT CASE ILLUSTRATES MANY OF THE ISSUES:
BJORK V. DRAPER, 886 N.E.2D 563 (ILL.APP. 2008)
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BJORK V. DRAPER
• Bjork is unusual on many levels.
• Easement protected only scenic value; many (or most) easements protect multiple
conservation values, all of which must be addressed in an amendment.
• Amendment removed land from easement (partial extinguishment). Driveway would
not have been seen from the sidewalk, but owners could have built a garage or toolshed
on removed property, degrading the easement’s scenic purpose.
• What if removed land had been kept in the easement with driveway permitted and all
other construction prohibited?
• Amendment did not address private benefit even though construction of driveway may
well have enhanced the economic value of land.
• Neighbor sued under an unusual Illinois law, but even absent that law, neighbors could
complain to the state AG and media or perhaps be deemed parties with a special
interest. What if the land trust had met with neighbors and state AG before amending?
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Uncertainty, Extent, and
Potential Consequences

Thomas McHenry &
Anna Korbakis

Gibson Dunn
Archer Taylor Preserve
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<Presentation Title/Client Name>

Overview
• Uncertainty
• Need for and purpose of amendments
• Extent of easement amendments
• Amendment provisions and policies
• Consequences of improper amendment
• Crafting conservation-positive outcomes
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Dealing with Uncertainty
“It can be difficult to determine when a potential
amendment crosses the line into the territory of
unacceptable change.”
Jane Hamilton, “Understanding the Debate About Conservation Easement
Amendments”, Saving Land, Winter 2014
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Need for Amendments

• Approximately 40 million acres in the U.S. are currently
protected by perpetual conservation easements
• Conservation easements are often written to last “in
perpetuity”
• New land owners, different land uses e.g., cell towers, solar
panels
• Changing laws and regulations
• Amendments may be advisable to accommodate
conservation beneficial activities, e.g., wetlands restoration,
wildlife enhancement
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Purpose of Amendment
• Amendments not routine, but used to:
• Clarify vague language
• Correct oversights or errors in original document
• Allow unanticipated but acceptable uses
• Add new provisions to strengthen the easement
• Improve the easement’s enforceability
• Restore land burdened by the easement, e.g., wetland
restoration
• Ensure consistency with new tax benefit requirements
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Extent of Easement Amendments
• One survey reported that, as of 1999, only 4% of

conservation easements had been amended
• Most at original grantor’s request
• Some at subsequent owner’s request
• Some initiated by the land trust
• Concerns about reporting, transparency and updated info.
• Use of easement amendments was expected to grow
See Land Trust Alliance Land Use Standards and Practices 2004,
Practice 11I
*Need for more current data and more transparency*
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Amendment Provision
• Depends on the type of easement
• May be spelled out in the easement itself as a
specific amendment provision
• Must comply with State enabling statute and
federal law
• May require the approval of additional parties
(including the State Attorneys General and
courts)
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Amendment Policy
• Land Trust Alliance (LTA) strongly
recommends having an amendment policy in
place
• Promotes fairness and consistency
• Should set a high standard for amendment –
discourage unnecessary amendment
• Underlying philosophy should be to change CE
for the better
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Contents of Amendment Policy
• Prohibits private inurement/impermissible
private benefit
• Compliance with conflict of interest policy
• Compliance with funding requirements
• Addresses role of the board
• Requires neutral or positive conservation
outcome
• Consistent with organization’s mission
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Land Trust Alliance’s
7 Principles Guiding Amendments
1. Serves the public interest and is consistent with land trust’s mission
2. Complies with all applicable laws
3. Does not jeopardize land trust’s tax-exempt/charitable status
4. Does not result in private inurement/impermissible private benefit
5. Is consistent with the conservation purpose(s) and intent of the
easement
6. Is consistent with the documented intent of the donor/grantor
7. Has a net beneficial or neutral effect on the relevant conservation
values protected by the easement
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Potential Consequences of Improper
Amendment
• Loss of title to the easement
• Suit by Attorney General (or others)/potential
penalties
• Audits and potential loss of tax-exempt status
• Private benefit concerns
• Media and other public relations problems

30

<Presentation Title/Client Name>

Crafting Conservation-Positive
Outcomes
• Role of third-party experts
• Documentation
• Court review and approval
• Role of Attorney General’s Office
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Developments
Nancy A. McLaughlin, Robert W. Swenson Professor of Law
University of Utah S.J. Quinney College of Law

32

Maine
2007 Reforms to CE Enabling Statute
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Rhode Island
Adopted ME Reforms to CE Enabling Statute

“The attorney general, pursuant to his or her inherent authority, may
bring an action…to enforce the public interest in [conservation]
restrictions.” R.I. Gen. Laws § 34-39-3(f)(4).
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Monastery Property
RI AG helps prevent partial termination of CE
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New Hampshire
NH AG CE Amendment/Termination Guidelines

http://doj.nh.gov/charitable-trusts/documents/conservation-easements-guidelines.pdf

“In New Hampshire we are fortunate to have clear guidelines from our
Attorney General’s office about Amendments to Conservation Easements”
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Balsams Resort
NH AG “No-Action” Letter (Jan. 12, 2016)
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Pennsylvania
Granite Building
PA AG “No-Action” Letter
(Feb. 12, 2016)

38

Vermont

• Keeping the Perpetual in Perpetual Conservation Easements, at http://bit.ly/1Qk6pB5
• Conservation Groups Backtrack in the Wake of Public Outcry,
Vermont Digger (Mar. 17, 2014), at http://vtdigger.org/2014/03/17/margolis-7/
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State Regulation and Enforcement in the Charitable
Sector, Research Report (Urban Institute, Sept. 2016)
http://urbn.is/2deSwWb
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A Different Kind of Amendment Policy
1) Any full or partial extinguishment requires:
• Judicial proceeding
• Impossibility or impracticality
• Share of proceeds to holder to be used
to replace lost conservation values
2) Amendments must not materially injure
or destroy the originally protected land’s
conservation values
3) Amendments must result in a conservation
gain
• No “neutral” amendments
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Amendment Provisions
“Standard” Amendment Provision
If circumstances arise under which an amendment to or modification of this
Easement would be appropriate, Grantors and Grantee are free to jointly
amend this Easement; provided that no amendment shall be allowed that
will affect the qualification of this Easement or the status of Grantee under
any applicable laws, including [state statute] or Section 170(h) of the Internal
Revenue Code . . . and any amendment shall be consistent with the purpose
of this Easement, and shall not affect its perpetual duration. Any such
amendment shall be recorded in the official records of __________ County,
[state].”

Vague and ambiguous – some intrepret to authorize:
• Swaps
• “Trade-offs” that materially injure or destroy the originally protected
land’s conservation values
• Modification or removal of provisions included in deed to satisfy federal
tax law requirements (e.g., transfer, judicial extinguishment, proceeds) 42

Limited Amendment Provision Could…
• Preclude amendments that involve removal of land from the CE
• Preclude amendments that would materially injure or destroy the
conservation values of the originally protected land
• Preclude amendments that would modify or remove provisions included
in the deed to satisfy federal tax law
requirements (e.g., restriction on
transfer, judicial extinguishment,
division and use of proceeds, and
amendment provisions)
• Require amendments be consistent
not only with the conservation
purposes of the CE but also with
the protection of the property’s
conservation values in perpetuity
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Limited Amendment Provision Could…
• Require an updated baseline at the time of
recordation of an amendment if appropriate
• Make clear that its requirements/conditions
apply notwithstanding, and in addition to,
any provisions addressing amendment in
the state enabling statute

• Provide that any
amendment that
does not comply
with its provisions
is invalid
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