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Assessing potential cases – Plaintiff
• Underwriting decision
• Does this case have sufficient
potential to justify the likely
investment of case expenses and
attorney/staff time?
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What are the injuries?
• Get to know the client, not just his medical records
• Talk to co-workers about prior health and prior jobs
• Are the injuries permanent? Often won’t know for
some time
• Are any of the injuries pre-existing?
• Good handle on recoverable economic losses,
mainly medical expenses and lost future income
• Potential side problems, e.g., criminal record,
spotty work history, status as resident in U.S.
• Is the client someone the jurors will pull for?
7

Evaluating potential negligence
• Client and client’s co-workers can provide lots of
information
• FOIA request for building permits, inspections, etc.
• FOIA request for OSHA inspections and reports
• Contracts establishing scope of work for GC and
subs
• Equipment inspection and maintenance records
• Safety committee minutes
• Rental records (if equipment is rented)
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Is there a solvent or insured
defendant?
• Worker’s compensation bar
• Apportionment of fault to non-parties or to
insolvent parties
• Lots of finger pointing
• Insurance information from all potential defendants
• Is the real culprit immune or insolvent?
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Experts and site inspection
• Identify and retain experts
• Wide variety of possible experts – accident
reconstruction, metallurgist, design engineer,
biomechanical engineer, workplace safety engineer,
OSHA expert, etc.
• Send preservation/spoliation letter to all potential
parties immediately upon being retained
• Site/equipment inspection
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Theories of Liability
•
•
•
•
•
•

New York
New Jersey
Florida
Texas
Illinois
California
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New York State

Labor Law
• §240
• §241(6)
• §200 and Common Law Negligence
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Activities Covered by Labor Law
Accident Must Have Occurred during the:
•
•
•
•
•
•
•
•

Construction;
Erection;
Demolition;
Repairing;
Alteration;
Painting;
Cleaning, or
Pointing

Of a Building or Structure
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Section 200
Negligence Standard Applies:
• Codification of the common-law duty imposed upon an owner or general
contractor to provide construction site workers with a safe place to work.
(see prior slide)
• Reyes v. Arco Wentworth Management, 2011 NY Slip Op 1988 (2d Dep’t
2011)

Established Through:
• Defect in Premises
- Defendant created the condition or had actual or constructive notice
- Mitchell v. New York Univ., 12 A.D.3d 200 (1d Dep’t 2004)
• Defect in Equipment or Work
- It must be shown that the owner or general contractor had authority to
supervise the means and methods of the work
- Allan v. DHL Express (USA) Inc., 2012 WL 4900818 (2d Dep’t 2012)
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Parties at Risk
• Owners
• Owner’s Agent:
– The term “owner” encompasses a person who has an interest in
the property and who fulfilled the role of owner by contracting to
have work performed for his or her benefit. Notably, “owner”
includes a lessee who has the right or authority to control the
work site, even if the lessee did not hire the general contractor

• Contractors
• Construction Managers
• Anyone with authority to control the activity giving
rise to the accident
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Section 240(1)
• Liability Imposed by Status:
– All contractors and owners and their agents, except owners of
one and two-family dwellings who contract for, but do not direct
or control the work, in the erection, demolition, repairing, altering,
painting, cleaning or pointing of a building or structure shall
furnish or erect, or cause to be furnished or erected for the
performance of such labor, scaffolding, hoists, stays, ladders,
slings, hangers, blocks, pulleys, braces, irons, ropes, and other
devices which shall be so constructed, placed and operated, as
to give proper protection to a person so employed.
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Gravity-Related Risks
Section 240 (1) imposes “absolute liability” for
injuries resulting from:
• Falling Worker &
Falling Objects
• Objects being secured
or lifted
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Safety Devices
Liability premised on idea that
a safety device should have
been provided that would have
prevented the accident:
• Scaffold
• Ladders
• Lanyards
• Nets, etc.
• PPE
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Section 241(6)
Liability Imposed By Status
• Fusca v. A&S Construction, LLC, 84 A.D.3d 1155 (2d Dep’t 2011)
• All contractors and owners and their agents, except owners of one
and two-family dwellings who contract for but do not direct or
control the work, when constructing or demolishing buildings or
doing any excavating in connection therewith.
• All areas in which construction, excavation or demolition work is
being performed shall be so constructed, shored, equipped,
guarded, arranged, operated and conducted as to provide
reasonable and adequate protection and safety to the persons
employed therein or lawfully frequenting such places.
The
commission may make rules to carry into effect the provision of this
subdivision and the owners and contractors and their agents for
such work, except owners of one and two-family dwellings who
contract for but do not direct or control the work, shall comply
therewith.
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Section 241(6)
•

Imposes a non-delegable duty upon owners and contractors to
maintain a safe work site

•

Liability is not based upon fault and an injured plaintiff does not need
to prove that the owner or general contractor supervised or directed
the work.

•

Plaintiff is required to prove a violation of a concrete section of the
Industrial Code of the State of New York
– Ross v. Curtis-Palmer, 81 N.Y.2d 494 (1993)

•

The violation of the Industrial Code must have proximately caused the
accident.

– 12 N.Y.C.R.R. 23
•

OSHA, NYC Administrative Code or Building Code(s) are insufficient
to establish a violation of this section
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Section 241(6)
• Similar to §240(1), imposes liability for failure to
provide suitable equipment or conditions
• Different in that plaintiff’s negligence is a defense
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New Jersey
Owner’s Liability
• Independent Contractor Doctrine:
- Owner/general contractor not liable for the negligent acts of
the contractor in the performance of the contract.
- Exceptions: (1) owner/general contractor retains control over
“means and methods” of work; (2) owner/general contractor
retained an incompetent contractor; and (3) the contracted
for activity constitutes a nuisance per se
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New Jersey
General Contractor's Liability
• Responsibility for Safety of the Job Site
OSHA’s Impact
• Failure to comply with OSHA constitutes
evidence of negligence
• General Contractor is responsible for all OSHA
violations issued at the site
• Evidence of OSHA violations is sufficient to
defeat a motion for summary judgment
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Owner’s Liability

Florida

• Means and Methods of Subcontractor’s work
- An owner that does not exercise direction or control over the work,
does not owe a duty of care to the employee of an independent
contractor
- Exceptions: (1) the owner maintains control over the “means and
methods”; (2) the owner has engaged in negligently creating or
approving a dangerous condition resulting in injury (or death); and (3)
where the owner has knowledge (actual or constructive) or latent or
potential dangers on the premises and has failed to warn of such
danger
• Defects (in the premises)
- The owner has a duty to maintain the property in a safe manner for
those present (visit or working). If the owner fails to meet this
obligation, an injured worker may be entitled to bring a premises
liability claim
- A non-delegable duty exists when the injury results from the use of a
26
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Florida
General Contractor’s Liability
• No liability for negligent acts of subcontractor
- Daily oversight is not enough to establish liability
• Exceptions:
- Controlling the “means and methods” of the work
- Negligent selection, instruction or supervision
- Retaining the contractor for work that is inherently
dangerous
- Where the duty that exists is non-delegable
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Texas
Owner’s Liability
• Defect (in the premises)
• Texas Civil Pac. & Rem. Code Ann §95.03
- A property owner is not labile for personal injury, death
or property damage to a contractor, subcontractor or
an employee of a contractor who constructs, repairs,
renovates, or modifies an improvement to real
property, including personal injury, death or property
damage arising from the failure to provide a safe place
to work
- Exceptions: the owner exercises control over the
means and methods of the work AND the property
owner had actual knowledge of the condition causing
the injury
28
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Texas
General Contractor’s Liability
– No liability for negligent acts of subcontractor
• Exception: There are 2 types of negligence that a general
contractor may be responsible for – those arising from an
activity on the premises and those arising from a defect in the
premises
• In order to establish liability against the general contractor for
actions of the independent contractor, the general contractor
must retain the right to control the means and methods of the
work AND the control must relate to the injury the negligence
caused, and the contract just grant the contractor at least the
power to direct the order in which the work is to be done
• In these situations, the general contractor owes a duty to
exercise reasonable care in the supervision of the
subcontractor’s work.
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Illinois
Liability of Owner(s) and General Contractor(s) is
governed by Restatement (Second) of Torts
• Generally no liability for acts of subcontractor(s)
- Exceptions:
- Retaining control over the “means and methods” of the work
• Control can be demonstrated in contract language,
supervisory function and operational control
- An injured person may bring construction negligence claim
against an owner for injuries due to a condition on the land if
the owner knew or should have known of the condition and the
owners fails to exercise reasonable care to protect against the
danger
• There is no liability when the condition was known by or
obvious to the invitee
- A general contractor may be deemed a “possessor” of land.
• As such, a general contractor has a duty to keep the site in 30
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a reasonably safe condition

California
The Privette Doctrine
• Bars recovery as against Owners and General Contractors
- The purpose for the doctrine is that the injured worker should
be covered under workers compensation
• Exceptions:
- Breach of a non-delegable duty
- Injuries caused by defective equipment supplied by the
general contractor
- Failure to work of a latent dangerous condition
- Where the general contractor retains control over the jobsite
such that it affirmatively contributed t the injuries
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California
The Peculiar Risk Doctrine
• An owner or contractor who hires an independent contractor
to do work that is considered “inherently dangerous” can be
held liable for damages when that independent contractor
causes injury to others by negligently performing the work
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Third-Party Claims
•
•
•
•

Contractual Indemnification
Common Law Indemnification
Contribution
Failure to Obtain Insurance
– Breach of Contract
• Workers’ Compensation Bar
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Indemnification
• The right to be made whole for liability imposed
solely by operation of the common law or statute or
by means of contract.
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Contractual Indemnification
• Written agreement to hold harmless the indemnitor
for claims and damages
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Contribution
• Contribution is available where two or more
tortfeasors combine to cause an injury and is
determined in accordance with the relative
culpability of each such person.
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Failure to Procure Insurance
• Breach of Contract exists where the contract calls for
“additional insured” status, however, the underlying
policy does not include the contracting party
• A breach may still exist if the additional party has
been added, if the underlying policy fails to cover the
contracting party due to restrictions within the policy
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Workers’ Compensation
• Also known as the Employer Exception/Exclusive
Remedy
• Provides that an employer shall not be liable to an
injured employee for injuries sustained when that
employee was acting within the scope of his/her
employment

38
© 2016 Goldberg Segalla LLP

ACCIDENT INVESTIGATION
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Establishing or Challenging
Causation
•
•
•
•
•

Early Investigation
Preservation and Avoiding Spoliation
OSHA Violations
Job Site Records
Notice(s) to Admit
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Purpose of Investigation
1. Document what occurred
2. Preserve evidence
• Prevent Spoliation
• Document conditions:
- photographs
- witnesses
- statements
3. Put the appropriate people and
entities on notice
4. OSHA Rapid Response
41
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Defenses
• Comparative Negligence of Plaintiff

•
•

•

– Determine the rule in the jurisdiction
• e.g.: New Jersey does not permit recovery for those more than
50% responsible for the happening of the accident
Sole Proximate Cause
Recalcitrant Worker
– Documenting instances of employees failure to comply with
instructions is critical
– Must show employee was advised to perform work with certain
equipment and failed to do so.
– Prior instances of non-compliance
Pointing the Finger at Subcontractors
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Evidentiary Challenges
• Preserving Evidence
– Documentation is key
• Hearsay Problems
– Incident Reports
– Hospital Records
– Hearsay Exceptions
• Business Record Exception
– Daily Logs
– Contracts
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Evidence Issues – OSHA
Regulations
• OSHA regulations are an independent rule, not
created by the plaintiff’s attorney or experts
• OSHA regulations cover almost every type of
activity on a construction site
• Violation of an independent rule the company
knew it was supposed to follow can be very
persuasive
• Likewise, compliance with an independent rule can
be very persuasive
44

Three approaches to OSHA
regulations
• Establishes negligence per se
• Evidence of the standard of care (majority view)
• Inadmissible (in some circumstances)
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OSHA regulations establish
negligence per se
• Pratico v. Portland Terminal Co., 783 F.2d 255, 266-67
(1st Cir. 1985)(approving jury charge that violation of
OSHA regulation establishes negligence per se, FELA
case)(later limited by Eliott v. S.D. Warren Co., 134 F.3d
1 (1st Cir. 1998)
• Teal v. E.I. DuPont de Nemours and Co., 728 F.2d 799
(6th Cir. 1999)(approving jury charge that violation of
OSHA regulation establishes negligence per se)
• Webb v. Teco Barge Line, Inc., 2010 WL 552309 (S.D. Ill.
2010)(OSHA violation establishes negligence per se,
Jones Act)
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OSHA regulations evidence of
negligence
• Longleaf Industries v. Mitchell, 252 Ga. App. 343,
346 (2001)(OSHA regulations admissible as
evidence of negligence, but do not establish
negligence per se because plaintiff was not
employee)
• Typically, plaintiff is not employee so is less likely to
be in class of protected persons
• Worker’s compensation typically bars negligence
claims by employees
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OSHA regulations inadmissible
• Merritt v. Bethlehem Steel, 875 F.2d 603 (1989)(7th Cir.
1989)(OSHA regulations inadmissible for establishing
standard of care)
• Permitting OSHA regulations as evidence of negligence
would expand common law liability of Bethlehem Steel
• “Nothing in this chapter shall be construed to
supersede or in any manner affect any workmen's
compensation law or to enlarge or diminish or affect in
any other manner the common law or statutory rights,
duties, or liabilities of employers and employees under
any law with respect to injuries, diseases, or death of
employees arising out of, or in the course of,
employment.” 29 U.S.C. § 653(b)(4)
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Other resources on Admissibility
of OSHA regulations
• Jon M. Philipson, Owner Beware: OHSA’s Impact on
Tort Litigation by Independent Contractors’
Employees against Business Premises Owners, 66
University of Miami Law Review 987, May 24, 2012
• Donald Loose and C. Kyle Brown, The Use of OSHA
Regulations in Negligence Cases, Arizona Attorney,
July 2000
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Calculating Damages
• TBI: Traumatic Brain Injury
• Conscious Pain and Suffering (Past and Future)
– The Defense Physical Examinations(s)
• Selecting the Expect
– The Radiological Review
• Prior/Subsequent Accidents and Studies
– Video Taped Deposition
– Surveillance
• Social Media Research
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Calculating Damages
• Economic Loss
• Should an Economist Be Retained
– Considerations before setting the economic
ground floor
– How Do Social Security Disability Findings
Impact Economic Claims
– Medicare’s Impact on Future Medical Costs
• Problems with a Vocational Rehabilitation Specialist
• Putting Plaintiff’s Case on Twice
• Light and Sedentary Finding
– Is it worth it?
51
© 2016 Goldberg Segalla LLP

Settlement negotiations –
Plaintiffs’ perspective
• Plaintiffs’ attorneys’ job is to obtain compensation
for her client
• Almost always amenable to settlement discussions
• But, never want to bring it up because we don’t
want to look weak
• So, we typically make a policy limits demand or
something similar and see what happens
• Most cases that settle involve mediation
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Mediation – What the Plaintiff’s
Side Doesn’t Know
• Rarely do we know the adjuster very well
• We don’t know what the adjuster thinks about us as
lawyers
• Unsure how much influence the defense attorney has
on the amount the insurer will pay
• Unsure how much influence the mediator has on the
adjuster
• Unsure how much influence the adjuster has on the
amount his company can pay
• Unsure what the adjuster needs that we can provide
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Why put on a dog and pony
show?
• Given the uncertainty as to how the adjuster perceives us
and what might influence the day, we make a presentation
complete with multi-media
• Try to be completely fact-driven and understated with lots
of helpful visuals
• Avoid judgment language other than to praise your own
client and the opposing counsel
• Hopefully, we show the adjuster and the mediator that (1)
the case is strong and (2) we can present it effectively
• Also, our clients feel heard when they see a strong
presentation on their behalf
• Finally, never let any part of the presentation be about us
the lawyer
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A few points to include in
negotiations
• 100% accuracy on medical bills and treatment
• If an argument has a counter, acknowledge it
• Present photos and other items to allow adjuster to
get to know your client
• Video deposition clips can be great – IF IN CONTEXT
• Find jury verdicts in similar cases in your venue that
support your demand
• Manage your client’s expectations so they (1) know
what is realistic and (2) are willing to walk away
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