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Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection.  

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-927-5568 and enter your PIN when prompted. Otherwise, please  

send us a chat  or e-mail sound@straffordpub.com  immediately so we can 

address the problem.  

 

If you dialed in and have any difficulties during the call, press *0 for assistance.  

 

Viewing Quality  

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 
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Affirmation/Evaluation after the webinar.  
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For additional information about CLE credit processing call us at 1 -800-926-7926 
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ANATOMY OF AN INSURANCE POLICY  

ɈDeclarations Page 

ɈInsuring Agreement  

ɈDefinitions  

ɈConditions  

ɈExclusions 

ɈEndorsements 
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DECLARATIONS PAGE  
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INSURING AGREEMENT  
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DEFINITIONS  
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CONDITIONS  
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EXCLUSIONS  
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ENDORSEMENTS  
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GENERAL RULES OF 
CONTRACT INTERPRETATION  

ɈRead as a Whole 

ɈPlain Meaning  

ɈDefer to Definitions  

ɈConsider the Context  

ɈEjusdem Generis 

ɈExpression of One Thing is to the Exclusion 
of Another  

ɈContra Proferentem 
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THEORIES OF INSURANCE POLICY 
INTERPRETATION  

   

Corbin  Williston  

Reasonable Expectations Strict Constructionist  

Contextual  Plain Meaning 

Ɂ(ÕÛÌÙ×ÙÌÛÈÛÐÖÕɂ Ɂ"ÖÕÚÛÙÜÊÛÐÖÕɂ 

Ɂ+ÐÉÌÙÈÓɂ Ɂ"ÖÕÚÌÙÝÈÛÐÝÌɂ 
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RESOLVING AMBIGUOUS POLICY LANGUAGE  

ɈWhat is Ambiguity?  

 

ɈUse of Extrinsic Evidence  

 

ɈContra Proferentem 

 

ɈReasonable Expectations 
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USE OF EXTRINSIC EVIDENCE:  
DUTY TO DEFEND  

ɈɁ%ÖÜÙɯ"ÖÙÕÌÙÚɂɯȹɁ$ÐÎÏÛɯ"ÖÙÕÌÙÚɂȺɯ1ÜÓÌ 

 

Ɉ ÓÓÌÎÌËɯ%ÈÊÛÚɯÝȭɯɁ3ÙÜÌɂɯ%ÈÊÛÚ 

 

Ɉ6ÏÖɯ"ÈÕɯ4ÚÌɯɁ3ÙÜÌɂɯ%ÈÊÛÚȳ 
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WILLISTON APPROACH  

ɈStrict Four Corners: Wisconsin  

Fernandez v. Strand, 63 F. Supp.2d 949 

(E.D. Wis. 1999) 

 

ɈFour Corners With Exceptions: Florida  

Victoria Select Ins. Co. v. Vrchota Corp., 

805 F. Supp.2d 1337 (S.D. Fla. 2011) 
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CORBIN APPROACH  

ɈAll Extrinsic Evidence Allowed: California  

Montrose Chem. Corp. v. Superior Court, 

861 P.2d 1153 (Cal. 1993) 

 

Ɉ.ÕÓàɯ/ÖÓÐÊàÏÖÓËÌÙɀÚɯ$ßÛÙÐÕÚÐÊɯ$ÝÐËÌÕÊÌɯ
Allowed: New York  

Fitzpatrick v. American Honda Motor Co., Inc., 

78 N.Y.2d 61 (N.Y. 1991) 
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CONTRA PROFERENTEM 

ɈRule of Last Resort? 

 

ɈSophisticated Policyholders  

 

ɈPolicyholder -Drafted Language  
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DOCTRINE OF REASONABLE EXPECTATIONS  

 

Ɂ3ÏÌɯobjectively reasonable expectations of applicants 
and intended beneficiaries of insurance contracts will 
be honored even though painstaking study of the 
policy provisions would have negated those 
expectationsȭɂɯ 

 

Robert E. Keeton, Insurance Law Rights at Variance 
with Policy Provisions , 83 HARV . L. REV. 961, 967 (1970) 
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REASONABLE EXPECTATIONS SPLIT OF AUTHORITY  

ɈCorbin Camp: Alaska, Hawaii, Iowa, Massachusetts, 
Missouri, New Jersey, New York, North Carolina, 
Pennsylvania, Tennessee, U.S. Virgin Islands 

 

ɈWilliston Camp: Florida , Idaho, Illinois, Michigan, 
North Dakota, Ohio, South Carolina, South Dakota, 
Vermont, Washington  

 

ɈɁ ÔÉÐÎÜÐÛàɂɯ"ÈÔ×ȯɯEverywhere else 
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Ɂ !2.+43$ɂɯ/.++43(.-ɯ$7"+42(.- 
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POLLUTION EXCLUSION & REASONABLE EXPECTATIONS  

Ɉ Corbin Camp: Arizona, Arkansas, California, Illinois, 
Indiana, Louisiana, Maine, Maryland, Massachusetts, 
Missouri , Nevada, New Hampshire, New Jersey, New York , 
North Carolina , Ohio, South Carolina, Utah, and Wyoming  

ɈWilliston Camp: Alaska, Florida , Kansas, Minnesota, 
Mississippi, Nebraska, Oklahoma, Pennsylvania, South 
Dakota, Texas, U.S. Virgin Islands, Virginia, West Virginia, 
and Wisconsin 

Ɉ Hamlet Camp: Alabama, Colorado, Connecticut, Delaware, 
Georgia, Hawaii, Idaho, Iowa, Kentucky, Michigan, Montana, 
New Mexico, North Dakota, Oregon, Rhode Island, 
Tennessee, Vermont, and Washington 
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PRACTICE TIPS  

 

ÁForum Shopping  

 

ÁKnow Your Judge 

 

ÁGetting to a Jury  

 

ÁKnow Where You Stand  



Insurance Policy Interpretation:  
Key Rules for Insurers and Insureds 
 
 
 
 
Verne A. Pedro  
732-892-5161 
vpedro@egblaw.com 
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I. Regulatory Estoppel 
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Form of judicial estoppel 
Prohibits insurers from making representations 
to regulators then switching position when 
policyholders make claims. 
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Regulatory Estoppel 

 
 

 

ÅWhen applied, the 
doctrine bars insurers 
reliance on particular 
policy provisions, such 
as exclusions. 
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Regulatory Estoppel 

ü Statement to a regulatory agency  

 

ü Taken opposite position in 
litigation from that previously 
presented to the agency.  

 

Ç Hussey Copper v. Royal Ins. Co., 
2009 U.S. Dist. LEXIS 81830 (W.D. 
Pa. 2009) 
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Regulatory Estoppel 

ÅMost regulatory estoppel cases involve applicability of 
pollution exclusion 
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Regulatory Estoppel 

ÇSimon Wrecking Co., Inc. v. AIU Ins. Co., 541 F. 
Supp.2d 714, 717 (E.D. Pa. 2008) 

 

ÇNav-Its, Inc. v. Selective Insurance Co., 183 N.J. 
110, 119, 869 A.2d 929 (2005) 
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II. Illusory Coverage 

ÅMeans that the policy, when read as a whole 
provides no coverage at all. Only where there is no 
possibility under any set of facts for coverage is the 
policy deemed illusory 

 

ÅThe fact that claim is outside scope of coverage does 
not, without more, render the policy illusory.  
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Illusory Coverage   

üThe concept of illusory coverage has been  
viewed "as an independent means to avoid an 
unreasonable result when a literal reading of a 
policy unfairly denies coverage."  Jostens, Inc. v. 
Northfield Ins. Co., 527 N.W.2d 116, 118 (Minn. 
Ct. App. 1995).  
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Illusory Coverage 

ÅThe doctrine of illusory 
coverage is best applied 
where a part of the 
premium is specifically 
allocated to a type or 
period of coverage that 
turns out to be 
functionally non-
existent. 
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Illusory Coverage 

ÅWhen policy provisions, 
limitations, or 
exclusions completely 
contradict the insuring 
provisions, insurance 
coverage becomes 
illusory.  
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Illusory Coverage 

üNarrow coverage is not 
illusory coverage. 

 

üCoverage is not illusory 
unless benefits would 
not be paid under any 
circumstances.  
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III. Unconscionability 

ÅDoctrine allows courts 
to render 
unenforceable a 
contract that is 
unreasonably favorable 
to one party while 
precluding  a 
meaningful choice of 
the other party. 
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Unconscionability 

 

 

ü Insured has burden of proving contract term is 
unconscionable.  
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Unconscionability 

üProcedural unconscionability -  pertains to the 
facts surrounding the formation of the contract. 

 

üSubstantive unconscionability  -  

 pertains to the legality and fairness of the 
contract terms.  
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Unconscionability 

 
üInquiry involves: 

 

 (a)  whether terms are commercially reasonable and fair,  

 

 (b) purpose and effect of terms,  

 

 (c) one-sidedness of terms, and 

 (d)   other similar public policy concerns.  
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Questions 

40 
Verne A. Pedro  

vpedro@egblaw.com 
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The ñPlain Languageò view of policy construction  

favors freedom of contract 

ǒ   Insurance policies are contracts. 

 

ǒ   The rights and duties they create and the rules 

governing their interpretation are those generally pertaining 

to contracts.  

 

ǒ   Courtôs primary concern in construing written contract 

(policies) is to ascertain the true intent of the parties as 

expressed in the instrument.  

42 
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Policy language is paramount 

ǒ   The court must examine the policy as a whole, seeking 

to harmonize all provisions and render none meaningless.  
 

ǒ   In construing a policy, the court may not rewrite the 

policy or add to its language.  

43 
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Policies should be enforced as written 

ǒ   Policy language given its plain, ordinary meaning unless 

something else in the policy shows the parties intended a 

different, technical meaning.   
 

ǒ   If an insurance contract uses unambiguous language, 

the courts must enforce it as written.   
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Ambiguity is a question of law 

ǒ   Whether a contract is ambiguous is a question of law for the court.   

 

ǒ   If a contract as written ñcan be given a definite or certain legal 

meaning,ò then it is unambiguous as a matter of law and rules of 

construction related to resolving questions of ambiguity cannot be 

used.  

 

ǒ   Only if an insurance policy remains ambiguous despite these 

canons of interpretation should courts construe its language against the 

insurer in a manner that favors coverage.  
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Intent and subjective expectations irrelevant 

ǒ   Neither evidence of the partiesô intent with regard to 

coverage nor argument that the policy could have been 

drafted more clearly can create an ambiguity 
 

ǒ   No ambiguity simply because a policy could have been 

drafted to resemble other policies. 
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Extrinsic evidence not allowed to create an ambiguity 

ǒ   Extrinsic evidence may not be used to create an 

ambiguity.  
 

ǒ   ñParol evidence is not admissible for the purpose of 

creating an ambiguity.ò  
 

ǒ   Many courts allow extrinsic evidence only to resolve an 

ambiguity.  
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Patent v. Latent Ambiguity 

ǒ   A patent ambiguity is evident on the face of the contract.  
 

ǒ   A latent ambiguity arises when a contract which is 

unambiguous on its face is applied to the subject matter with 

which it deals and an ambiguity appears by reason of some 

collateral matter.  
 

ǒ   If a latent ambiguity arises from this application, parol 

evidence is admissible for the purpose of ascertaining the true 

intention of the parties as expressed in the agreement.  

48 
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Patent v. Latent Ambiguity in Ongoing Litigation: 

49 


