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What Does the Spokeo 
Decision Mean? 

 
June 2, 2016 

James A. Francis 
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Majority Opinion (Alito) 

• Standing has 3 elements 

• “The plaintiff must have (1) suffered an injury in fact, (2) that is fairly traceable 
to the challenged conduct of the defendant, and (3) that is likely to be redressed 
by a favorable judicial decision.” Spokeo, Inc. v. Robins,     S.Ct.     , 2016 WL 
2842447, at *5 (U.S. May 16, 2016). 

 

• Concrete injury has 3 elements 

• “A ‘concrete’ injury must be ‘de facto’; that is, it must actually exist.” Id. at *7. 

• Can be tangible or intangible.  If intangible, look to history in the courts and 
Congress. “[i]t is instructive to consider whether an alleged intangible harm has 
a close relationship to a harm that has traditionally been regarded as providing 
a basis for a lawsuit in English or American courts” (id. at *7) and, “Congress 
has the power to define injuries and articulate chains of causation that will give 
rise to a case or controversy where none existed before.”  Id. at *7 (internal 
citations omitted). 

• Must show risk of real harm. “Robins cannot satisfy the demands of Article III by 
alleging a bare procedural violation. A violation of one of the FCRA’s procedural 
requirements may result in no harm.”  Id. at *8. 
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Majority Opinion (Alito) 

• Meaning of Injury 

• “Concrete” includes the intangible 

• Injury includes “risk of harm” 

• Congress can establish injuries through legislation 

• Citations to helpful authority 

• Informational injury cases (Warth, Akins, Public Citizen) 

• Examples of common law cases where no consequential harm required 

(trespass, slander) 

• Examples of cases that would not pass the test 

• Incorrect zip code case 

• Failure to provide a user with a summary of rights 
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Concurring Opinion (Thomas) 

• Public/Private Right distinction 

• Good language on private rights having low bar for further injury 

• “But the concrete-harm requirement does not apply as rigorously when 
a private plaintiff seeks to vindicate his own private rights. Our 
contemporary decisions have not required a plaintiff to assert an actual 
injury beyond the violation of his personal legal rights to satisfy the 
‘injury-in-fact’ requirement.” Spokeo, 2016 WL 2842447 at *12. 

• “Congress can create new private rights and authorize private plaintiffs 
to sue based simply on the violation of those private rights. A plaintiff 
seeking to vindicate a statutorily created private right need not allege 
actual harm beyond the invasion of that private right”  Id. (internal 
citations omitted). 

• In suits for violation of a private right, courts “historically presumed a 
de facto injury.”  Id. at *2. 

• Private rights have always included “security of reputation” – 1681e(b) 
claims should always be preserved 
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“Dissent” (Ginsburg, Sotomayor) 

• Agreement 

• Road Map for Risk of Injury/Future Harm 
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Take-Aways 

• Nothing changed – court merely reiterated long-standing 
jurisprudence – simply found Ninth Circuit’s analysis 
insufficient 

• Did not reverse and took “no position” on whether any of 
Robins’ claims presented standing issues – Ninth Circuit 
decision likely to stick 

• Fringe/technical/public grievance claims likely to be 
scrutinized 

• Court said nothing about FCRA’s statutory damages 
provision or actual damages proof 

• If claim parallels a common law claim, Plaintiff will have 
standing 

 



11 

Types of Injuries Recognized by Spokeo 

• Intangible Injuries 

• Informational Injuries 

• 1681b(b)(2) and 1681b(b)(3) cases 

• 1681g cases 

• FDCPA cases 

• Invasion of Legally Protected Rights 

• Risk of Future Harm 

• Clapper 
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Will Spokeo Undermine CAFA? 

• Some Plaintiffs have already filed in State Court to force 

defendants to remove and thereby assert federal 

jurisdiction 

• Look at state-specific standing analogs 

    -- Many do not follow Article III 
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FCRA Cases – Existing Authority Should Apply 

Section 1681b(b)(2) stand alone disclosure cases 

• Manuel v. Wells Fargo Bank, Nat. Ass'n, 123 F. Supp. 3d 810, 812 (E.D. Va. 2015) 
(holding allegation of employer providing a disclosure encumbered by excess 
information satisfies Article III) 

• Panzer v. Swiftships, LLC, No. CIV.A. 15-2257, 2015 WL 6442565, at *1 (E.D. La. 
Oct. 23, 2015) (denying defendant’s motion to dismiss and holding plaintiffs had Article 
III standing for violation of § 1681b(b)(2))  

• Rodriguez v. Sprint/United Mgmt. Co., No. 15 C 10641, 2016 WL 640527, at *3 (N.D. 
Ill. Feb. 18, 2016) (“Applying the factors enumerated in Johnson and Bontrager to the 
present case, it is readily apparent that Rodriguez has alleged an injury in fact sufficient 
to confer standing to sue under Article III. The FCRA exists to protect the privacy and 
economic interests of consumers. See 15 U.S.C. §§ 1681(a)(2)–(4). The purpose of 
the law is to protect consumers by requiring consumer reporting agencies to meet the 
needs of commerce ‘in a manner which is fair and equitable to the consumer, with 
regard to the confidentiality, accuracy, relevancy, and proper utilization of such 
information....‘ Id. § 1681(b). One way that Congress attempted to achieve this purpose 
was through the disclosure provision in section 1681b(b)(2)(A), which provides that a 
consumer's private information may be disclosed only after the consumer has signed a 
clear and decipherable authorization. Section 1681b(b)(2)(A) exists to ensure that Look 
at state-specific standing analogs”) 
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FCRA Cases – Existing Authority Should Apply 

Section 1681b(b)(3) cases 

• Manuel 

• Ramos v. Genesis Healthcare, LLC, No. CV 15-52, 2015 WL 5822635, at *3 (E.D. Pa. Oct. 1, 

2015) (“No principle is more fundamental to the judiciary's proper role in our system of government 

than the constitutional limitation of federal-court jurisdiction to actual cases or controversies. Sheller, 

P.C. v. U.S. Dep't of Health & Human Servs., No. 15–440, ––– F.Supp.3d ––––, ––––, 2015 WL 

4878088, at *2 (E.D.Pa.2015) (quoting Simon v. E. Kentucky Welfare Rights Org., 426 U.S. 26, 37, 

96 S.Ct. 1917, 48 L.Ed.2d 450, (1976)). At bottom, ‘the gist of the question of standing’ is whether 

[plaintiff has] ‘such a personal stake in the outcome of the controversy as to assure that concrete 

adverseness which sharpens the presentation of issues upon which the court so largely depends for 

illumination.’  Id. (quoting Massachusetts v. E.P.A., 549 U.S. 497, 517, 127 S.Ct. 1438, 167 L.Ed.2d 

248 (2007) (quoting Baker v. Carr, 369 U.S. 186, 204, 82 S.Ct. 691, 7 L.Ed.2d 663 (1962))). Ramos 

alleges Genesis violated the FCRA, including inaccurately reporting information in her background 

report and denying her a reasonable opportunity to contest the inaccurate information. Am. Compl. 

¶66. She alleges actual injury caused by GIS' misreporting the assault conviction resulting in 

Genesis revoking her conditional employment offer. Am. Compl. ¶¶35, 75, 78. Ramos specifically 

claims only statutory damages against Genesis. Until further clarification from the Supreme Court, 

Ramos demonstrates sufficient standing based on her FCRA violation claim. See Sheller P.C., 

supra; Fed.Election Comm'n v. Akins, 524 U.S. 11, 20, 118 S.Ct. 1777, 141 L.Ed.2d 10 

(1998)(standing requirements satisfied where, given the language of the statute and the nature of 

the injury, Congress intended to authorize suit to protect parties from suffering the kind of injury 

alleged).”) 
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FCRA Cases – Existing Authority Should Apply  

Section 1681c cases 

Section 1681e(b) cases 

Section 1681g cases 

• Ryals v. Strategic Screening Sols., Inc., 117 F. Supp. 3d 746, 753-54 (E.D. Va. 2015) (“Additionally, Ryals has 

demonstrated an injury-in-fact through his allegations that he was deprived of the appropriate type of information at the 

appropriate time. It is well-established that the allegation of a deprivation of information is sufficient to satisfy the injury-

in-fact requirement. See Fed. Election Comm'n v. Atkins, 524 U.S. 11, 22, 118 S.Ct. 1777, 141 L.Ed.2d 10 (1998). 

Under the FCRA, Ryals and other consumers have the right to specific information at specific times. The allegations 

that Defendants failed to provide that information, or that they provided the information after it was required are 

sufficient to posit “an invasion of a legally protected interest which is (a) accurate and particularized and (b) actual or 

imminent, not conjectural or hypothetical.” Lujan v. Defenders of Wildlife, 504 U.S. at 560–61, 112 S.Ct. 2130. Thus, 

Ryals satisfies the “injury-in-fact” component of the accepted standing calculus. Moreover, Congress is presumed to be 

aware of the Supreme Court's jurisprudence when it enacts statutes. United States v. Langley, 62 F.3d 602, 605 (4th 

Cir.1995) (“Thus, it is proper to consider that Congress acts with knowledge of existing law, and that absent a clear 

manifestation of contrary intent, a newly-enacted or revised statute is presumed to be harmonious with existing law and 

its judicial construction.”) (internal quotation omitted); see also Holmes v. Securities Investor Protection Corp., 503 U.S. 

258, 267–68, 112 S.Ct. 1311, 117 L.Ed.2d 532 (1992); Miles v. Apex Marine Corp., 498 U.S. 19, 32, 111 S.Ct. 317, 112 

L.Ed.2d 275 (1990); Cannon v. University of Chicago, 441 U.S. 677, 696–97, 99 S.Ct. 1946, 60 L.Ed.2d 560 (1979). 

The law of standing enjoys no exemption from that presumption.It would be passing strange for Congress to have 

created the FCRA, a rather extensive set of private rights the violation of which gives rise to damages that are 

available to individual consumers and also to rely on the so-called “private attorney-general concept” for enforcement 

of the statutory rights, but leave the holders of those rights without standing to enforce them. Indeed, Congress did no 

such thing because the FCRA provides for actual and punitive damages. The concept that even award of nominal 

actual damages can support an award of punitive damages is no stranger to the law. Insurance Services of Beaufort, 

Inc. v. Aetna Cas. and Sur. Co., 966 F.2d 847, 853 (4th Cir.1992) (“The district court should also consider that nominal 

damages can, in some circumstances, support an award of punitive damages.”) And, the deprivation of a right is itself 

an injury even if the injury is slight or nominal. That certainly is true of the rights at issue in Counts I and II of the FAC.”) 
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FCRA Cases – Existing Authority Should Apply 
 

Section 1681c cases 

Section 1681e(b) cases 

Section 1681g cases 

• Dreher v. Experian Info. Sols., Inc., 71 F. Supp. 3d 572, 577 (E.D. Va. 2014) (Gibney, J.) (“Experian argues Dreher 

and the class members cannot bring their class claims because they lack standing. To justify its position, Experian 

pounces on a statement by the Court in its opinion certifying the class in this action: “[i]t is difficult to see how anyone 

suffered any injury from Experian's error.” Dreher II, 2014 WL 2800766, at *3 n. 6. But the Court made that aside in the 

context of discussing the Act's alternative remedies of actual versus statutory damages, not in the context of 

constitutional standing. Dreher and the class members have standing to pursue their claims because Congress created 

a legal right under the Act, the violation of which constitutes an injury sufficient for constitutional standing 

purposes.“Congress may create a statutory right or entitlement the alleged deprivation of which can confer standing to 

sue even where the plaintiff would have suffered no judicially cognizable injury in the absence of statute.” Warth v. 

Seldin, 422 U.S. 490, 514, 95 S.Ct. 2197, 45 L.Ed.2d 343 (1975). Here, Congress created rights to consumers and the 

cause of action to enforce them under the Act. See 15 U.S.C. § 1681n(a) (“Any person who willfully fails to comply with 

any requirement imposed under this subchapter with respect to any consumer is liable to that consumer....”); see also 

Robins v. Spokeo, 742 F.3d 409, 412–13 (9th Cir.2014) (finding standing under the FCRA without showing actual 

harm); Hammer v. Sam's East, Inc., 754 F.3d 492, 498–99 (8th Cir.2014) (same).This conclusion also makes sense 

when considered alongside the recognition of informational injuries. See Fed. Election Comm'n v. Akins, 524 U.S. 11, 

22, 118 S.Ct. 1777, 141 L.Ed.2d 10 (1998) (holding that a plaintiff may satisfy the injury-in-fact requirement by alleging 

the violation of a statute that provides a right to receive particular information); Salt Inst. v. Leavitt, 440 F.3d 156, 159 

(4th Cir.2006) (recognizing that standing exists when a plaintiff alleges the violation of a legal right to certain 

information). Here, under the Act, consumers have the right to receive certain information from consumer reporting 

agencies, including the sources of information on their credit reports. The alleged failure of Experian to provide the 

sources of information violated that right. That is enough to satisfy the injury-in-fact requirement of constitutional 

standing.”) 
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TCPA – Asserting Standing 

• Privacy and property injuries 

• Use existing cases 

• Two circuit courts have found injury-in-fact in the situation 
where the plaintiffs did not recall receiving the offending junk 
faxes and did not know if they had even been printed, finding 
that having their fax lines tied up for the time of a fax is 
sufficient injury-in-fact to confer standing. Imhoff Investment, 
L.L.C. v. Alfoccino, Inc., 792 F.3d 627, 633 (6th Cir, 2015); 
Palm Beach Golf Center-Boca, Inc. v. John G. Sarris, D.D.S., 
P.A., 781 F.3d 1245, 1252 (11th Cir. 2015) 

• “Defendant argues that Plaintiff lacks standing under the 
Constitution to sue because she has not suffered an injury-in-
fact, specifically monetary loss, from the plethora of phone 
calls. This argument is frivolous.” King v. Time Warner Cable, 
113 F. Supp. 3d 718, 728 (S.D.N.Y. 2015) (holding that 
receiving harassing phone calls is an injury) 



18 

FDCPA – Asserting Standing 

• Consequential injuries are alive and well 

• Payments based on false letters 

• Entering into agreements based on false letters 

• Informational injuries 

• Right to receive truthful information in connection with an important 

communication 

• FDCPA already includes a materiality requirement, meaning false 

representations must be important 

• Analogous to slander per se  

• Note Sheriff v. Gillie, which involved an alleged technical violation 

was decided same day as Spokeo. If false statements, standing 

alone, were not sufficient, court would have remanded, not decided.  
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Fair Credit Reporting Act 
Fair Debt Collection Practices Act 



Complying with FCRA in the Employment Context 

FCRA requires employers to follow notice and disclosure 

procedures when obtaining or using Consumer Reports or 

Investigative Consumer Reports from third-party Consumer 

Reporting Agencies 

 “Consumer Reports” may include information –  

 related to criminal background, credit history, educational and employment history, driving 

and other license records, and general reputation or character 

 that is used as a factor when considering an individual’s eligibility for hiring, promotion or 

other employment actions 

 “Investigative Consumer Reports” are a specific type of Consumer Report 

containing information that is obtained through personal interviews with 

neighbors, friends, or co-workers 
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FCRA Consent and Disclosure Requirements 

15 U.S.C. § 1681b(b)(2) – applies before report is requested 

Employer must notify employee or applicant in clear and 

conspicuous writing – “in a document that consists solely of the 

disclosure” – that a Consumer Report may be obtained and 

used for employment purposes (i.e., hiring, retention or 

promotion) 

Also, employer must obtain written authorization from 

employee or applicant prior to requesting a Consumer Report 

Note additional disclosure requirements for requesting 

Investigative Consumer Reports 
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Types of FCRA Employment-Screening Claims 

 Stand-Alone Requirement for Disclosure/Consent Form (§1681b(b)(2)) 

 Formatting requirement now interpreted as prohibition on “extraneous 

language” 

 Class action lawsuits filed against employers challenging the content of 

disclosure forms 

 Many of these claims challenge waiver-of-liability language 

 Per Safeco analysis, willfulness claims bolstered by recent court 

decisions on stand-alone requirement and inclusion of waiver language   

 2012 district court decision, citing earlier FTC staff opinion letter 

 Reardon v. Closet-Maid (Dec. 2013 W.D. PA.) 

 Inclusion of waiver in disclosure is willful violation as a matter of law  
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FCRA Pre-Adverse Action Notice Requirement 

 15 U.S.C. § 1681b(b)(3) – applies after report is received 

and reviewed 

 After receipt of consumer report, but BEFORE making 

adverse employment decision, an employer must notify 

applicant of possible decision based on report, and 

provide an opportunity to dispute information in report 

 Provide FCRA Summary of Rights and a copy of the 

Report upon which the decision may be based 

 Allow for reasonable opportunity for candidate or 

employee to notify Consumer Reporting Agency of 

inaccuracies or otherwise dispute the report contents 
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FCRA Pre-Adverse Action Notice Claims 

Notice sent, but employer separately communicates to 

applicant a no-hire decision before waiting period expires 

Conditional internal decision not to hire okay 

Communication of decision or other external action not okay 

Notices that fail to include required information or documents 

Note:  Courts have held that there is no right to sue for failure 

to send final adverse action notices. 

Sham compliance –  

Goode v. LexisNexis Risk & Info. Analytics Grp, Inc.,   

848 F. Supp. 2d 532 (E.D. Pa. 2012) 

Adjudication process 
24 
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 Henderson v. CoreLogic National Background Data, LLC, 
__ F. Supp. 3d ___, 2016 WL 1574048 (E.D. Va. Apr. 18, 
2016) 

 

 Court applied 1681k duties to all users, including 
wholesalers 

 Major implications for Data Brokers  

 tŜǊƳƛǎǎƛōƭŜ ǳǎŜ ƻŦ ǊŜǇƻǊǘ άŜȄǘŜƴŘǎ ŦǊƻƳ ǊŜǎŜƭƭŜǊ ǘƻ 
ƻǊƛƎƛƴŀǘƛƴƎ ŎƻƴǎǳƳŜǊ ǊŜǇƻǊǘƛƴƎ ŀƎŜƴŎȅέ 

 Sale of bulk public records/data covered under FCRA 

Emerging FCRA Liability Against Data Brokers 
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• CFPB:  In re Gen. Info. Servs., Inc., 2015-CFPB-0028 
(Oct. 29, 2015) Consent Decreeτlarge background 
screener 
 Target: Public Records Reporting 

 Findings: 

• Failed to meet FCRA’s “Maximum Possible Accuracy”- § 1681e(b)  

• Failed to Meet “Strict Procedures Requirement”- § 1681k  

• Failed to Exclude Non-Reportable Information  

 Compliance Changes:  

• Enhance “Matching Criteria” 

• Audit Consumer Dispute Data 

• Exclude Obsolete Data from Reports 

  Financial Redress:   $10,500,000 

Recent Enforcement Trends 
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• Powers v. CMS, 776 F.3d 567 (8th Cir. 2015) -
Misrepresentations in Pleadings and Discovery 

 FDCPA Coverage of Litigation Activities and 
misrepresentations, both for initiation of suit AND discovery,  
is the majority reasoning 

 Court declined ǘƻ ŀŘƻǇǘ άƛƴŦƭŜȄƛōƭŜ ǊǳƭŜ ǘƘŀǘ C5/t! Ŏŀƴ ƴŜǾŜǊ 
ŀǇǇƭȅ ǘƻ ŘƛǎŎƻǾŜǊȅ ǊŜǉǳŜǎǘǎ ƳŀŘŜ ǘƻ ŀ ŎƻƴǎǳƳŜǊΩǎ ŀǘǘƻǊƴŜȅέ 

 BUT standard is different depending on whether 
ŎƻƳƳǳƴƛŎŀǘƛƻƴ ƛǎ ǘƻ ŎƻƴǎǳƳŜǊ ƻǊ ŎƻƴǎǳƳŜǊΩǎ ŀǘǘƻǊƴŜȅ: 

 Least Sophisticated Consumer Standard does NOT apply when 
communication is not made άŘƛǊŜŎǘƭȅέ to the consumer  

FDCPA Liability for Litigation Conduct 
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• 1692i ς Suing Consumer in Inconvenient Forum 

• Suesz v. MED-1  Solutions, LLC, 757 F.3d 636 (7th 
Cir. 2014) 

 En Banc divided /ƻǳǊǘ ƘŜƭŘ ǘŜǊƳ άƧǳŘƛŎƛŀƭ ŘƛǎǘǊƛŎǘέ ƛƴ C5/t! 
ƳŜŀƴǎ άsmallest geographic area that is relevant for 
ŘŜǘŜǊƳƛƴƛƴƎ ǾŜƴǳŜΧέ 

 Vigorous Dissent 

 Defendant argued for circuit split  

 Cert denied , 135 S. Ct. 756 (Dec. 8, 2014)    

 Implicationsτsuit must be in closest small claims court 

Frequent FDCPA Violations – HOT 
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    Legal Disclaimer 

This information is not intended to be legal advice and may not 
be used as legal advice. Legal advice must be tailored to the 
specific circumstances of each case. Every effort has been made 
to assure this information is up-to-date. It is not intended to be a 
full and exhaustive explanation of the law in any area, however, 
nor should it be used to replace the advice of your own legal 
counsel.  
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Topics 
Crawford v. LVNV 

758 F.3d 1254 (11th Cir. 2014) 

Douglass v. Convergent Outsourcing 

 765 F.3d 299 (3d Cir. 2014)  

Madden v. Midland Funding, LLC 

786 F.3d 246 (2d Cir. 2015)  

McMahon v. LVNV Funding, LLC 

 744 F.3d 1010 (7th Cir. 2014)  
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Crawford v. LVNV 

ω Proof of Claim filed by debt collector 

• Claim represented a debt subject to an expired state statute of 
limitations 

• Bankr. Code ς properly filed PoC prima facia evidence of claim 

• Claims subject to state court defenses can be disallowed, but only 
if a party objects 

• Practice is unconscionable and deceptive because it leads debtor 
to believe claims can be legally enforced and burdens the 
bankruptcy process 

• Court finds states a claim for violation of FDCPA §§ 1692e, 1692f 

• No preclusion 

• Only Circuit decision to find PoC on out-of-stat debt states FDCPA 
claim  
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Crawford v. LVNV 
Other Circuit Cases 

• Simmons v. Roundup Funding, LLC, 622 F.3d 93 (2d Cir. 2010) 

• No FDCPA claim on inflated PoC 

• Simon v. FIA Card Servs., N.A., 732 F.3d 259 (3d Cir. 2013) 

• FDCPA can be precluded where there is a direct conflict or both can be enforced 

• Gatewood v. CP Med., LLC (In re Gatewood), 533 B.R. 905 (B.A.P. 
8th Cir. 2015)  

• Proof of claim representing out-of stat debt contemplated by Bankr. Code. Which 
provides protections to debtors 

• Walls v. Wells Fargo Bank, N.A., 276 F.3d 502 (9th Cir. 2002) 

•  Bankr. Code precludes FDCPA claims 
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Crawford v. LVNV 
Other District Court Cases On Appeal 

• 1st Cir: Martel v. LVNV Funding, LLC, D. Maine 
• No per se violation ς no categorical preclusion 

• 3rd Cir: Torres v. Cavalry SPV I ς Torres v. Midland, EDPA 
• No per se violation ς no categorical preclusion 

• 4th  Cir:  Dubois v. Atlas, DMD 
• No per se violation 

• 6th Cir: Broadrick v. LVNV Funding, LLC (In re Broadrick), 
MDTenn 

• No per se violation ς no categorical preclusion 
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Crawford v. LVNV 
Other District Court Cases On Appeal 

• 7th Cir: Owens v. LVNV Funding, LLC, SD IN 

• No per se violation ς no categorical preclusion 

• 8th Cir: Nelson v. Midland Credit Mgmt., Inc., EDMO 
• No per se violation ς no categorical preclusion 
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Crawford v. LVNV 
Other Issues 

• Covert v. LVNV Funding, LLC, 779 F.3d 242 (4th Cir. 2015) 

• Confirmation order is res judicata later FDCPA claim filed in 
District Court 

• Glenn v. Cavalry Invs. LLC (In re Glenn), 542 B.R. 833 (Bankr. 
N.D. Ill. 2016)  

• Prohibiting a creditor from filing a proof of claim denies due 
process 
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Douglass v. Convergent 

ω !ŎŎƻǳƴǘ ƴǳƳōŜǊ ǾƛǎƛōƭŜ ǘƘǊƻǳƎƘ ŜƴǾŜƭƻǇŜΩǎ ƎƭŀǎǎƛƴŜ ǿƛƴŘƻǿ 

• Violates § 1692f(8) prohibiting language or symbol on envelope, 
except  debt collector's address and, in some cases, business 
name 

• Account numbers implicate privacy concerns therefore will not 
consider the benign language exception  

ωMultiple District Courts in 2nd, 7th and 8th Circuits have 
rejected theory 

• Noting benign language and/or that the FDCPA does implicate 
privacy concerns 
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Douglass v. Convergent 
όŎƻƴǘΩŘύ 

ω QR Codes 

• Sungsoo Park v. ARS Nat'l Servs., Civil Action No. 15-
02867(SDW)(SCM), 2015 U.S. Dist. LEXIS 147171 (D.N.J. Oct. 30, 
2015)  
ω Defendants motion for JOP denied 

• Styer v. Prof'l Med. Mgmt., 114 F. Supp. 3d 234 (M.D. Pa. 2015)  
ω Summary judgment for Plaintiff ς FDCPA violation as a matter of law 
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Madden v. Midland 

• Federal National Bank Act preemption applicable to the loan originator 
does not allow a non-bank debt buyer to charge interest in excess of 
state usury limits, which violates FDCPA. 

• bƻǘ ƻƴƭȅ ŀǘ ƻŘŘǎ ǿƛǘƘ άǾŀƭƛŘ ǿƘŜƴ ƳŀŘŜέ ŘƻŎǘǊƛƴŜΣ Ƙŀǎ ǎŜǊƛƻǳǎ 
implications outside FDCPA 

• Certiorari petition pending before SCOTUS. U.SΦ {ƻƭƛŎƛǘƻǊ DŜƴŜǊŀƭΩǎ brief 
recommends it not be granted. 
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McMahon v. LVNV 

ω ¦ǎŜ ƻŦ ǘƘŜ ǿƻǊŘ άǎŜǘǘƭŜέ ƛƴ ŀ ƭŜǘǘŜǊ ǎŜŜƪƛƴƎ ǘƻ ŎƻƭƭŜŎǘ ŀ ŘŜōǘ ǎǳōƧŜŎǘ ǘƻ ŀƴ 
expired limitations period violates §§ 1692e, 1692e(2)(a), 1692e(5), 
1692e(10) and 1692f 

ω 5ŜōǘƻǊ ǿƻǳƭŘ ǳƴŘŜǊǎǘŀƴŘ άǎŜǘǘƭŜέ ǘƻ ƳŜŀƴ ǘƘŜ ŘŜōǘ Ŏŀƴ ōŜ ŜƴŦƻǊŎŜŘ 
through a lawsuit 

ω Notes conflict with Third Circuit (Huertas) and Eighth Circuit (Freyermuth) 
ω Disclosure suggested ς άƛŦ ŀ ŘǳƴƴƛƴƎ ƭŜǘǘŜǊ ƻƴ ŀ ǘƛƳŜ-barred debt states 

that the collector could sue but promised not to, that letter would not 
violate  the FDCPA, since no litigation was actually threatened (and 
ƛƴŘŜŜŘ ǿŀǎ ŜȄǇǊŜǎǎƭȅ ǊŜƧŜŎǘŜŘύΦέ 
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McMahon v. LVNV 
όŎƻƴǘΩŘύ 

ω Buchanan v. Northland Grp., 776 F.3d 393 (6th Cir. 2015)  
• Same result, but notes the Third and Eighth Circuits had not considered the precise 

question:  "When a dunning letter creates confusion about a creditor's right to sue, 
that is illegal [under 15 U.S.C. § 1692e(2)(A)]. . . . [A] 'settlement offer' with respect 
to a time-barred debt may falsely imply that payment could be compelled through 
ƭƛǘƛƎŀǘƛƻƴΦά 

• Disclosure required to avoid confusing recipient of letter 

ω Filgueiras v. Portfolio Recovery Assocs., LLC, 2016 U.S. Dist. LEXIS 54672 
(D.N.J. Apr. 25, 2016)  

• 5ŜŦŜƴŘŀƴǘΩǎ ƭŜǘǘŜǊ ǎƻǳƎƘǘ ǘƻ ŎƻƭƭŜŎǘ ŀ ǎǘƻǊŜ-branded credit card and offered to 
άǎŜǘǘƭŜέ ƳƻǊŜ ǘƘŀƴ ŦƻǳǊ ōǳǘ ƭŜǎǎ ǘƘŀƴ ǎƛȄ ȅŜŀǊǎ ŀŦǘŜǊ ŎƘŀǊƎŜƻŦŦΦ tƭŀƛƴǘƛŦŦ ŀƭƭŜƎŜŘ bW 
UCC 2-725 (four year limitations period) and not contract six-year limitations 
ǇŜǊƛƻŘΦ /ƻǳǊǘ ŘŜƴƛŜŘ ŘŜŦŜƴŘŀƴǘΩǎ Ƴƻǘƛƻƴ ǘƻ ŘƛǎƳƛǎǎ 
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Spokeo Implications  
ω ά¢ƻ ŜǎǘŀōƭƛǎƘ ƛƴƧǳǊȅ ƛƴ ŦŀŎǘΣ ŀ ǇƭŀƛƴǘƛŦŦ Ƴǳǎǘ ǎƘƻǿ ǘƘŀǘ ƘŜ ƻǊ ǎƘŜ ǎǳŦŦŜǊŜŘ 
Ψŀƴ ƛƴǾŀǎƛƻƴ ƻŦ ŀ ƭŜƎŀƭƭȅ ǇǊƻǘŜŎǘŜŘ ƛƴǘŜǊŜǎǘΩ ǘƘŀǘ ƛǎ ΨŎƻƴŎǊŜǘŜ ŀƴŘ 
ǇŀǊǘƛŎǳƭŀǊƛȊŜŘΩ ŀƴŘ ΨŀŎǘǳŀƭ ƻǊ ƛƳƳƛƴŜƴǘΣ ƴƻǘ ŎƻƴƧŜŎǘǳǊŀƭ ƻǊ ƘȅǇƻǘƘŜǘƛŎŀƭΦΩέ  
 

ω ά! ΨŎƻƴŎǊŜǘŜΩ ƛƴƧǳǊȅ Ƴǳǎǘ ōŜ ΨŘŜ ŦŀŎǘƻΩΤ ǘƘŀǘ ƛǎ ƛǘ Ƴǳǎǘ ŀŎǘǳŀƭƭȅ ŜȄƛǎǘΦέ  
 

ω Standing is not satisfied by alleging a bare procedural statutory violation. 
Spokeo, 578 U.S. ___,  slip op. at 16.  
 

ω There are instances where a statute identifies the concrete harm sought 
to be protected, so that a plaintiff may secure standing without the need 
to plead any additional harm beyond that identified in the statute.  
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Spokeo Implications 
όŎƻƴǘΩŘύ  

ω Spokeo involved the Fair Credit Reporting Act, which is part of Title 15, 
Consumer Credit Protection Act 
 

ω Did not identify any harm identified by Congress from procedural 
violations 
 

ω FDCPA § 1692d (harassment, abuse); 1692e (false, deceptive, abusive); 
1692f (unconscionable) appear to be implicated 
 

ω FDCPA § 1692c ς third-party disclosures implicated 
 

ω FDCPA § 1692e(11), 1692g(a) ς tougher call 
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Sheriff v. Gillie Implications  
ω άLƴ ƻǘƘŜǊ ǿƻǊŘǎΣ §1692e bars debt collectors from deceiving or 

misleading consumers; it does not protect consumers from fearing the 
ŀŎǘǳŀƭ ŎƻƴǎŜǉǳŜƴŎŜǎ ƻŦ ǘƘŜƛǊ ŘŜōǘǎΦέ 
 

ω Letter that had intimidating tone that placed pressure on debtors does 
not violate if the implied action to be taken is not false or unlawful 
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Campbell-Ewald Co. v. Gomez 
136 S. Ct. 663 (2016)  

• Rule 68 Offer of Judgment cannot be used to pick-off named putative 
class representative and render a case moot 

 
• In fact, unaccepted Rule 68 Offer of Judgment does not moot any case 

 
• Court leaves open the question of what happens when a defendant 

actually tenders full relief to the named plaintiff, potentially leaving class 
action defendants an alternative weapon to cost-effectively defeat class 
claims. 
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Campbell-Ewald Co. v. Gomez 
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Campbell-Ewald Co. v. Gomez 
όŎƻƴǘΩŘύ  

Chen v. Allstate Ins. Co., No. 13-16816, 2016 U.S. App. LEXIS 
6627 (9th Cir. Apr. 12, 2016)  

 
• During appeal, defendant tendered $20,000 to putative class representative in 

escrow "pending entry of a final District Court order or judgment directing the 
escrow agent to pay the tendered funds to Pacleb, requiring Allstate to stop 
sending non-emergency telephone calls and short message service messages to 
[class representative] in the future and dismissing this action as mootΦά 

 

6/2/16 © Maurice Wutscher LLP 47 



Campbell-Ewald Co. v. Gomez 
όŎƻƴǘΩŘύ  

Chen v. Allstate Ins. Co., No. 13-16816, 2016 U.S. App. LEXIS 
6627 (9th Cir. Apr. 12, 2016)  

 
• Court affirms denial of Rule 12(b)(1) motion 

• άώ9ϐven if the district court entered judgment affording . . .  complete relief on his 
individual claims for damages and injunctive relief, mooting those claims, [class 
representative] would still be able to seek class certification under Pitts v. Terrible 
Herbst, Inc., 653 F.3d 1081 (9th Cir. 2011).  

• Even if Pitts were not binding, under Campbell-Ewald and Ninth Circuit law,  a claim 
ōŜŎƻƳŜǎ Ƴƻƻǘ ƻƴƭȅ ŀŦǘŜǊ ǇƭŀƛƴǘƛŦŦ άŀŎǘǳŀƭƭȅ ǊŜŎŜƛǾŜǎ ŎƻƳǇƭŜǘŜ ǊŜƭƛŜŦ ƻƴ ǘƘŀǘ ŎƭŀƛƳΣέ 
and an offer or tender of complete relief will not suffice. 
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Questions? 
 

Donald Maurice 
dmaurice@mauricewutscher.com 
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CONSENT IS THE KEY CERT ISSUE 

 42 U.S.C. 227(b) - Elements 

› Using automatic telephone dialing system/fax machine 

› To make a call/to send an unsolicited ad 

› To a number assigned to a cell phone/to a fax machine 

› Without prior express consent 

▪ FCC has taken broad view of consent 

 $500 or actual loss, whichever greater 
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CONSENT TAKES MANY FORMS 

 How? 

› In writing, over phone, internet 

› Check application materials, customer service logs, web portals 

 To whom? 

› Party that entered into original transaction plus third parties 

› If you purchased debt, check records of everyone in the chain 

 By whom? 

› The plaintiff 

› Spouse of plaintiff  

 Consumer can revoke consent – at any time and can be oral 
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WHEN HAS CERT BEEN DENIED? 

 Consent given at a trade show and orally 

› Chapman v. First Index, 796 F.3d 783 (7th Cir. 2015) 

 Consent given when customers check into hotel 

› Connelly v. Hilton, 294 F.R.D. 574 (S.D. Cal. 2013) 

 Individuals send PIN in response to text 

› Fields v. Mobile Messengers, 2013 WL 6073426 (N.D. Cal. 2013) 

 Chat line message says that continuing call is consent 

› Gannon v. Network Telephone, 2013 WL 2450199 (D.C. Cal. 2013) 

 Number given in credit application; creditor gives to debt collector 

› Jamison v. First Credit Services, 290 F.R.D. 92 (N.D. Ill. 2013) 
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WHEN HAS CERT BEEN DENIED? 

 Customer consents when signing up for casino rewards program 

› Vigus v. Southern Illinois Riverboat, 274 F.R.D. 229 (S.D. Ill. 2011) 

 Web sites, trade shows, databases with cell numbers 

› Gene and Gene v. BioPay, 541 F.3d 318 (5th Cir. 2008) 

 Hospital treatment consent form; number given to bill collector 

› Baisden v. Credit Adjustment, 813 F.3d 338 (6th Cir. 2016)(MSJ) 

 Spouse gives other spouse’s cell number when admitted to ER 

› Mais v. Gulf Coast, 768 F.3d 1110 (11th Cir. 2014)(MSJ) 
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WHEN IS CERT GRANTED? 

 Defendant raises issue, but provides no evidence of consent 

› Meyer v. Portfolio Recovery, 707 F3d 1036 (9th Cir. 2012) 

› Hinman v. M and M Rental, 545 F. Supp.2d 802 (N.D. Ill. 2008) 

 

 Defendant buys numbers from database 

› Kavu v. Omnipak Corp., 246 F.R.D. 642 (W.D. Wash. 2007) 

› G.M. Sign v. Finish Thompson, 2009 WL 2581324 (N.D. Ill. 2009) 

 

 Plaintiff takes pre-cert. discovery to eliminate people who consented 

› Manno v. Healthcare Revenue, 289 F.R.D. 674 (S.D. Fla. 2013) 
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