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This presentation is similar to any other legal education
materials designed to provide general information on
pertinent legal topics. The statements made as part of the
presentation are provided for educational purposes only.
They do not constitute legal advice nor do they necessarily
reflect the views of Buchanan Ingersoll & Rooney PC,
Holland & Hart LLP or any of their attorneys other than the
speakers. This presentation is not intended to create an
attorney-client relationship between you and Buchanan
Ingersoll & Rooney PC or Holland & Hart LLP. If you have
specific questions as to the application of law to your
activities, you should seek the advice of your legal counsel.
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Today's Discussion
• Independent Contractor v. Employee: IRS and Common
Law Guidance
• Relevant Statutes Affecting Non-Employee
Arrangements
• Key Terms to Consider in Independent Contractor
Relationships
• Avoiding Liability for Independent Contractor
Misconduct or via Ostensible Agency
• Planning Consideration to Minimize Liability Risks
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Independent Contractor v. Employee
Classification

Independent Contractor v. Employee Classification
• Mere Label “Independent Contractor” – Not Conclusive
• Factual Determination Focused on “Control”
• IRS Rev. Rul. 87-41 – Lists the so-called “20 Factors” used by the IRS to determine if sufficient
control present to establish an employer-employee relationship. IRS Guidance based on common
law (i.e., control)
•

For Example:
• Instructions
• Training
• Set Hours of Work
• Full-Time Required
• Payment Methodology
• Furnishing Tools or Materials
• Working for more than One Payor at a time
• Right to Terminate

Independent Contractor v. Employee Classification
CONTROL -- How much is TOO much?

• Rev. Rul. 66-274 lists four criteria of control/supervision in the context of a
hospital/physician relationship
• Degree physician has become integrated into the operating organization
― Manner physician is paid

― Whether physician is permitted to employ support staff
― Whether physician is permitted to engage in private practice to perform
professional services to others
• The substantial nature, regularity or continuity of the work performd

• Authority vested or reserved by hospital (e.g., Physician subject to direction of
hospital chief of staff)
• Physician sharing in same benefits as hospital employees, e.g., vacation, holiday
pay, sick leave, live and accident insurance, etc.

Independent Contractor v. Employee Classification
• IRS Examination Guidelines for Hospitals – Physician most likely an
employee if:
• The Physician does NOT have a private practice.
• The hospital pays a straight wage to the physician
• The hospital provides supplies and professional support staff.

• The hospital bills for the physician’s services.
• There is a percentage division of physician fees with the hospital or vice versa.
• The hospital regulates, or has the right to control, the physician.
• The physician is on-duty at the hospital during specified hours.
• The physician’s uniform bears the hospital name or insignia.
• See also, IRS Publication 1779 – Independent Contractor or Employee?

Independent Contractor v. Employee Classification
• Special Physician Relationships
• Hospital-Based Physicians
• Duel Status
• Nurses
• Nurse Agencies
• Nurses Aids and Other Unlicensed Individuals
• Medical Interns and Residents

Independent Contractor v. Employee Classification
• Section 530 Relief – Section 530 of the Revenue Act of 1978

• If individual would otherwise be considered an “employee” under IRS standards,
he/she will not be treated as an employee for employment tax purposes if
Section 530 Relief qualifies
• Availability
― Employer has “reasonable basis” to treat worker as IC
― Employer has consistently treated worker as IC and filed appropriate
information returns (e.g., Form 1099)
― Employer has consistently treated other workers similarly
• “Reasonable Basis” -- Safe Havens
― Employer relies on appropriate written precedent (e.g., Rev Ruls, etc)
― Treatment of worker as IC consistent with any past IRS audit of employer
― Treatment consistent with long-standing industry practice

Federal Income Tax Reporting
-Penalties for Misclassification

-Principal will issue 1099.
-Contractor liable for taxes, including paying its employees or
subcontractors.
-Contractor must defend and indemnify principal for failing to do so.
-Contractor is not entitled to employee benefits.
-Contractor must carry insurance, including workers comp to the extent
required by law.
-Penalties for misclassification typically involves assessment of delinquent
payroll taxes, plus interest and penalties (§3509).
-Failure to File Form 1099 by January 31 subject to penalties under
IRC § 6721.
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Federal and State Regulatory Challenges

Relevant Statutes and Regulations
• Stark and AKS

• Medicare Statutes and Regulations
• HIPAA
• Covered Entity
• Business Associates

• Physician Supervision Rules
• Reimbursement
• Scope of Practice Re Mid-Level Professionals such as Nurse Practioners (NP) and
Physician Assistants (PA)

Relevant Statutes and Regulations
• Stark and AKS

• Both Stark and AKS provide for an exception and AKS provides for a “safe
harbor” for employee relationships – Definition of “Employee” same meaning
under IRC §3121
• Independent Contractor arrangements must meet either a Stark exception if
DHS provided or an AKS safe harbor to protect any affected referrals between
the IC and payor of the services
― “Written” Agreement, signed by the parties
― Term of not less than one year
― Specify the scope of services

― Compensation is FMV and does not take into consideration the value or
volume of referrals between the contracting parties
― The services do not exceed those that are commercially reasonable to
accomplish the business purpose of the arrangement

― Stark – Compensation must be “commercially reasonable”

Relevant Statutes and Regulations
• Distinction between complying with Stark Exception v. AKS Safe Harbor

• Special Stark Rules
• Stark also has special rules to determine if a physician practice qualifies as a
“group practice” eligible to pay productivity bonuses to the participating group
physicians
• Prescriptive Stark rules for physician recruitment and retention
• Stark FMV Exception
• Stark Medical Staff Incidental Benefits – Free parking, meals
• Stark Professional Courtesy

• Non-Monetary Gifts – No greater than $407, as adjusted by CPI annually

Requiring Referrals
-Under Stark, may condition compensation on referrals to provider if:

• Bona fide employment or personal services arrangement;
• Compensation is set in advance for term of arrangement;
• Referral requirement is set out in writing and signed by parties;
• Referral requirement does not apply if:

 Patient prefers another provider,
 Insurer determines provider, or
 Physician believes referral is not in patient’s best medical interest;
• Required referrals relate solely to physician’s services covered by scope of
employment or personal services arrangement; and
• Referral requirement reasonably necessary to effectuate legitimate
business purpose of the compensation arrangement.
(42 CFR 411.354(d)(4))
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Relevant Statutes and Regulations
• HIPAA

• In most cases the non-employed physician will be a covered entity provided
covered services
• In other situations, a non-employed physician may be providing services on
behalf of a covered entity, for example as a medical director of a nursing home.
In those situations, the physician will be considered a “business associate” and
will be required to execute a business associate agreement before the nursing
home (i.e., the covered entity) can share personal health information (PHI) with
the physician
• Failure to comply with HIPAA can result in significant penalties
• Failure to obtain a BAA – Covered Entity may not share PHI. If PHI shared
without BAA, the Covered Entity may be subject to significant penalties

HIPAA Compliance
-Not necessary because providers already have obligation to comply with
applicable laws and regulations.
-Business associate agreements (“BAA”)
•

May not be required if contracting for clinical services because—
― Providers are not business associates while providing
treatment.
― Provider may be member of workforce.
― Provider is part of organized healthcare arrangement.

•

May be required if perform administrative services (e.g., medical
director services) outside organized healthcare arrangement.
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Liability for Acts of Contractor under HIPAA
-Covered entity or business associate “is liable, in accordance with the
Federal common law of agency, for a civil money penalty for a violation
based on the act or omission of any agent of the covered entity, including
a workforce member or business associate, acting within the scope of the
agency.” (45 CFR 160.402(c))
• Also applies in situations where delegate duty and business associate
fails to comply. (78 FR 5580)
-Covered entity and business associate violate HIPAA if know of a pattern
of activity or practice of a business associate or subcontractor that
constitutes a HIPAA violation and fails to act. (45 CFR 164.504(e)(1))
• Must act if have “substantial and credible evidence of a violation.”
(65 FR 82505)
-Covered entity or business associate may be liable for acts of business
associate or subcontractor if they fail to execute a business associate
agreement. (71 FR 8403)
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Liability for BA Conduct: Failure to Implement BAA
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Liability for Business Associate Conduct: Failure to Implement BAA
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Relevant Statutes and Regulations
• Medicare Statutes and Regulations

• Reimbursement and Supervision Requirements
• Assignment of Benefits – CMS Form 855 R
• Physician Supervision Rules
• Reimbursement Purposes

• Group Practice Productivity Bonuses – “Incident to”
• Scope of Practice Re Mid-Level Professionals
― the practice scope for NPs and PAs are defined by the individual state that
the particular Mid-Level Professional is practicing and furnishing medical
services.
― A significant difference between the practice of a PA and NP is that a
physician assistant must practice under the supervision of a physician.
― NP services must be provided in “collaboration” with a physician -- As
defined by state law where the NP services are furnished.

Liability for Acts of Contractors

Liability for Acts of Contractor
-General rule: provider (“principal”) is not liable for the conduct of independent
contractors.
-Exceptions:

•

“Acting in concert” under state tort reform laws

•

Partnership

•

Joint venture

•

Agency or employment
― Actual authority or agency
― Express or implied
― Apparent or ostensible authority

― Principal does something to make a third party believe that the agent
(e.g., contractor) has authority to act.
― (See Restatement (Second) of Agency))
Check your state law, including statutes and cases.
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Liability for Acts of Contractor
• Some states have passed legislation that limits liability for nonemployees or the effect of apparent authority if the hospital or
provider takes certain action, e.g., the hospital posts signs confirming
the relationship and requires contractors to carry minimum insurance
limits.

• States without such protections may consider pursuing same.
• Make sure you comply with applicable laws.
 Courts may construe them narrowly…
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Liability for Acts of Contractor
Thomas v. Tenet Healthsystems GB, 796 S.E.2d 307 (Ga. App. 2017)

-Facts: Patient was in auto accident. Hospital contracted with groups to provide ER and
radiology services. Contracted ER physician and radiologist erroneously concluded there was
no spinal fracture. Patient was rendered quadriplegic.
-Georgia statute:

•

Whether physician is an agent or employee depends on contract with the hospital.

•

If there is no contract or if language is ambiguous, agency depends on whether the
hospital controls the time, manner or method in which healthcare provided.

-Held: contract between hospital and groups did not satisfy statute; thus, remanded to
evaluate whether hospital controlled the time, manner or method of care provided.
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Employees v. Independent Contractors
Common law factors include:

•

right to control the manner and means by which the product is accomplished;

•

skilled required;

•

source of the instrumentalities and tools;

•

location of the work;

•

duration of the relationship between the parties;

•

whether the principal has the right to assign additional projects to the contractor;

•

extent of the contractor’s discretion over when and how long to work;

•

method of payment;

•

contractor’s role in hiring and paying assistants;

•

whether the work is part of the regular business of the principal;

•

whether the principal is in business;

•

provision of employee benefits;

•

tax treatment of the contractor.

(See, e.g., Community for Creative Non-Violence v. Reid, 490 U.S. 730 (1989))
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Apparent Authority
Jones v. Healthsouth Treasure Valley Hosp., 206 P.3d 473 (Idaho 2009)
-Facts: 28-year old woman undergoes spine surgery. Independent contractor physician
and/or autotransfusion technician used or failed to remove pressure cuff, which
squeezed air into patient’s body. Patient died from embolism.
-Holding: Question of fact as to apparent agency.
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Apparent Authority
Jones v. Healthsouth Treasure Valley Hosp., 206 P.3d 473 (Idaho 2009)

-Factors noted by court:

•

Hospital contracted with contractor to provide the subject services.

•

Hospital represented that contractor was the manager for the service line.

•

Hospital billed patient for the contracted services.

•

Consent forms did not identify persons an independent contractors.

•

Hospital gave scrubs to technicians and did not distinguish between employees and
independent contractors.
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Apparent Authority
Navo v. Bingham Mem. Hosp., 160 Idaho 363 (2016)

-Facts: Patient went to hospital for ankle surgery. Hospital contracted with CRNA group to
provide anesthesia services. Patient died during surgery, allegedly due to complications with
anesthesia.

•

Admission form expressly stated that physicians are independent contractors, not
employees or agents of hospital.

•

Consent form contained hospital name and logo; did not address independent
status of CRNA.

-Held: Following facts created fact issue concerning apparent authority:

•

Admission form only referred to physicians, not CRNAs.

•

Consent form contained hospital logo.
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Apparent Authority
-Courts in other jurisdictions have cited similar factors, e.g.:

•

Whether the hospital supplied or assigned the contractor.

•

Whether the contractor's services are typically provided in and as part of the
hospital's services, e.g., emergency room, anesthesiology, or radiology services.

•

Whether there was notice to the patient that the contractor was independent of
the hospital through, e.g., advertising, consent forms, badges, oral
communications, etc.

•

Whether patient selected the provider or had prior contact with practitioner.

•

Whether patient had special knowledge of contractual relationship.

•

Other factors?
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Minimizing Risk of Agency
-Notify patients of independent contractors and disclaim liability for their acts or omissions
in, e.g.,

•

Consent forms

•

Registration or admission forms

•

Consent forms

•

Signage in ERs or other areas where contractors provide services

•

Websites

•

Marketing materials

•

Bills

-Ensure the notice is written in plain language and is conspicuous.

-Explain the relationship and limit of liability orally.

•

Make sure to document the discussion.

-Give the patient the option to change providers.
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Minimizing Risk of Agency
-Sample language that might work:

Practitioners at Hospital. Many practitioners or consultants who participate in
your care at Hospital are not employees of Hospital, including those who provide
[specified specialty services, such as emergency department, anesthesiology,
radiology, pathology, on-call specialty services]. Such practitioners must meet
certain licensing and training standards; however, Hospital is not responsible for
the care provided by such practitioners. If you wish to change any of your
practitioners, please direct your request to your health care team.
Check your state law.
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Minimizing Risk of Agency
-Sample signage that might work:

NOTICE. Some of the health care professionals performing services in Hospital are
independent contractors and are not Hospital employees or agents, including
those providing services in [specify service line]. Independent contractors and
practitioners are responsible for their own actions. Hospital is not liable for the
acts or omissions of any such independent contractors or practitioners.
Check your state law.
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Minimizing Risk of Agency
-Beware ads, websites and other marketing info that might create confusion, e.g.,

•

“Our staff…”

•

“Our team of experts…”

•

“Our specialists…”

-Beware allowing contractors to use principal’s name or logo.

•

Prohibit contractor from using name or logo without permission.

•

Require contractor to include appropriate notices in its consent forms and other
documentation.
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Minimizing Risk of Agency
-Distinguish appearance

•

Name badges or name tags

•

Scrubs

•

Other?

-Require contractors to contain appropriate insurance.

-Use appropriate contract terms in agreement with contractor…
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Key Contract Terms
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Contract Terms

Independent Contractor

Employee / Agent

• No right to
control method or
manner of work

• Group or individual
• Right to control, e.g.,

• Only require
certain results

Risk v.
Benefit
of Too
Much
Control

• Interim directions for work
• Unilaterally change work to
be performed
• Control who performs work,
including assisants
• Schedule
• Location
• Provide instruments and
tools
• Provide insurance
• Provide benefits
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Recitals / Background
-Not necessary, but common.
-May help provide context or justify agreement.

•

Purpose of arrangement.

•

Community need.

•

Reasonableness.

•

Definitions.
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Contracting Entities
-Identify proper parties

•

Individual practitioner

•

Business entity, e.g., Inc., PC, PA, LLC, LLP, PLLC, PLLP, etc.

 If contract with business entity, ensure that you retain right to approve of
individuals providing the services.
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Independent Contractor Relationship
-Confirm independent contractor relationship.

-Not an employee, agent, partner, joint venture, etc.
-Contractor does not have authority to subject principal to liability.
-Principal not liable for contractor’s acts or omissions.
-Contractor will not represent itself as agent, employee, partner, etc.
-If requested, contractor will cooperate with principal in notifying patients of contractor
relationship.
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Services
-Describe in general terms, including clinical, administrative, operational, call coverage, etc.

•

“Services commonly performed by a provider practicing in the specialty of _______,
including but not limited to…”

-Avoid being too specific.

•

Provider may argue services are outside agreement.

-Address schedule, location, etc.

Beware terms that evidence too much control by principal, e.g.,

•

Ability to direct method or manner.
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Exclusivity
-If contract is not intended to be exclusive:

•

Confirm same.

•

Require cooperation with other providers.

-If contract is intended to be exclusive:

•

Define scope of exclusivity carefully.

•

Allow for appropriate exceptions.

•

Condition contract and privileges on continuance of exclusive arrangement.

•

Terminate contract and privileges if provider is no longer a part of the group that
has the exclusive arrangement.
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Persons Providing Services
-Physicians, non-physician practitioners, others?

•

If allow non-physician practitioners:
― Contractor provides required physician supervision.
― Comply with scope of practice laws.

-Must satisfy specified qualifications.

•

See discussion below.

-Subject to principal’s approval.

•

Principal has right to withdraw approval at anytime.

•

Contractor may not use person unless approved.
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Supervision of Non-physicians
-For physicians:

•

Confirm contractor’s obligation to supervise midlevels and other non-physician
providers.

-For non-physicians:

•

Compliance with scope of practice rules.

•

Compliance with delegation of service agreement.

•

Cooperation with supervising physician.

•

Condition contract on availability of supervising physician.
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Qualifications
-Immunizations, medical tests, etc.

-Licensure without restriction
-DEA registration and state board of pharmacy authorization without restriction
-Medical staff membership and privileges without restriction
•

Do not guarantee medical staff membership or privileges

•

Subject to regular credentialing process

-Board certification or board eligible
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Qualifications
-Properly insured

-Participates in payer programs
-Not excluded from federal or state health care programs, including but not
limited to Medicare and Medicaid
•

Do not contract with excluded provider!

-Eligible to provide services under relevant contracts, e.g., principal’s
contracts with other entities.
-Clinically competent and able to perform the services
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Representations and Warranties
-Satisfy the qualifications

-Not subject to contractual or other limits that would adversely affect ability to perform
services
-Truthful responses to principal’s questions or credentialing.
-Disclose financial relationships that may implicate Stark
-May include other specific representations or warranties, e.g.,

•

Prior malpractice claims, investigations, restrictions, denials, discipline, adverse
actions, etc.

-Immediate notice if:

•

Facts or notice of potential claims, discipline, adverse action, etc.

•

Fail to satisfy qualifications or representations and warranties.
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Performance Standards
Comply with:

•

Applicable laws and regulations.

•

Community standard of care.

•

Licensure rules and scope of practice.

•

Ethical standards.

•

Accreditation standards.

•

Payer requirements.

•

Principal’s contracts with third parties.

•

Principal’s bylaws, rules and policies.

•

Principal’s charity care policies.

Beware assuming too much control.
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Performance Standards
-Act in professional, cooperative, non-disruptive manner.

-Respond to patients, providers, or others in timely manner.
-Support quality assurance, compliance and other programs.
-Attend required meetings and participate in assigned committees.
-Promote the relevant service line to public and other providers.

-As consistent with effective care, provide services in efficient, cost-effective
manner.
-Immediately notify principal of circumstances giving rise to potential claims.
-Others?
Beware assuming too much control.

53

Exercise of Professional Judgment
-Do not interfere with exercise of professional judgment.

•

May help avoid corporate practice of medicine issues.

•

Subject to contract limits.

-Reserve certain issues to principal.

•

Acceptance of patient.

•

Termination of patient.

•

Amount of charges for services.
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Records
-Timely and accurate completion of records.

•

Penalties for failure to timely complete records, e.g., monetary penalty, withhold
compensation, damages suffered due to inadequate records, etc.

•

Incentives for timely completion of records.

-Use approved record system.
-Ownership of records.

•

Presumably, records belong to principal.

-Return of records upon termination.
-Post-termination completion of records.
-Post-termination access to records.
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Medicare Access Clause
-Applies to contracts between a Medicare Part A provider (e.g., SNF, HHA, hospice, etc.) and
subcontractor for services > $10,000.
-Any such contracts must include a clause that allows the Comptroller General of the United
States, HHS, and their duly authorized representatives access to the subcontractor's
contract, books, documents, and records until the expiration of four years after the services
are furnished under the contract or subcontract. The clause must also allow similar access by
HHS, the Comptroller General, and their duly authorized representatives to contracts subject
to section 1861(v)(l)(I)(ii) of the Social Security Act between a subcontractor and
organizations related to the subcontractor and to books, documents, and records.
-If such a contract does not contain the required clause, CMS will not reimburse the provider
for the cost of the services furnished under the contract and will recoup any payments
previously made for services under the contract

(42 CFR 420.302)
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Compensation
Stark (Physicians)

Anti-Kickback

•

Writing specifies compensation.

•

Writing signed by parties.

•

Compensation formula is:

•

Aggregate compensation is:

•

Set in advance.

•

Set in advance.

•

Consistent with FMV.

•

Consistent with FMV.

•

Does not take into account the
volume or value of services or
other business generated by the
physician.

•

Does not take into account the
volume or value of referrals for
federal program business.

•

Arrangement is commercially
reasonable and furthers legitimate
business purpose.

•

Compensation may not be changed
within 1 year.

•

Aggregate services do not exceed
reasonably necessary to accomplish
commercially reasonable business
purpose.

(42 CFR 1001.952(d))

(42 CFR 411.357(d) or (l))
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Compensation
-Productivity bonus or incentive compensation.

•

Based on personally performed services, not referrals.
― Beware share of profits, ancillaries, services performed by others.

•

If paid in addition to base salary, cover base salary first.

•

Net income, collections, billings, etc.

•

wRVUs.
― Define wRVUs.
― Include adjustments, e.g., combined procedures, surgical assists,
contractual adjustments, no assigned wRVUs, etc.

•

Quality indicators or benchmarks.

•

Excess call pay.
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Compensation
-Payment of bonus or productivity-based compensation:

•

Cap maximum compensation or bonus.

•

Clearly articulate formula, conditions, and example.

•

Identify schedule for payment.

•

Consider and adjust for partial shifts or years.

•

Contract continues through end of bonus period to receive bonus.

•

No compensation paid following termination.
― Beware formulas based on collections, receivables, earned bonus, etc.

•

Documentation requirements.
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Compensation
Additional compensation
• Signing bonus
• Relocation assistance
• Student loan repayment
• Deferred compensation
• Check with tax advisor
• Others?

 Consider payments when calculating
FMV.
 Consider repayment if contractor
terminates within certain period of
time.
• Repay all
• Prorate over time
• Specify terms, interest, due
dates
 Consider payments as forgivable
loans.
• Promissory note
• Security
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No Benefits
-Benefits

•

Contractor not entitled to benefits otherwise provided to employees.

-Remember: provision of benefits suggests an employment/agency relationship, e.g.,
•

Liability insurance

•

Health insurance

•

Payment for CME

•

Others
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Insurance
-Require contractor to provide maintain appropriate insurance.

•

Professional liability.

•

Workers compensation.

•

Others?

-Specify limits and other important terms.
-Condition contract and termination on insurance.
-Require notice of change.
-List principal as additional insured.
-Require tail insurance.
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Offsets
-Authorize offset of amounts owed by contractor against amounts owed by principal,
e.g.,

•

Repayments

•

Overpayments

•

Penalties

•

Damages
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Billing for Services
-Address whether right to bill will be assigned to principal.

•

Medicare allows reassignment by independent contractor subject to certain
limitations.

•

Consider including joint and several liability for billing to comply with reassignment
rules.

-Appoint principal as agent to handle fees and billing.
-Confirm principal has right to set fees.
-Require cooperation in billing, including:
•

Compliance with payer requirements.

•

Timely, accurate, and appropriate documentation.

•

Proper CPT or other billing codes.
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Term and Termination
-Proper termination provisions minimize risks of any arrangement!
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Term
-Set term.

•

e.g., for one year.

•

Theoretically requires new agreement at end of term.

•

Practically parties my extend contract by continued performance so long as do not
change terms.

-Auto-renewal.

•

e.g., for one year but renews unless prior notice is given or contract is terminated
per agreement.

•

Avoids unintended expiration.

•

Less important now that Stark allows for holdover agreements.

-Continue until terminated per agreement.
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Termination
-Termination without cause upon notice, e.g., 90 days.

•

Reserve right to terminate or suspend duties without cause at anytime provided
compensation is paid for unexpired notice period.
― Confirm how compensation for notice period paid, e.g., “average daily
compensation during prior 90-day period.”

•

Establish penalties if provider terminates without prior notice.

― e.g., cost of retaining locum tenens, liquidated damages, etc.
•

Require continued compliance during the notice period.
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Termination
-Termination for cause upon limited notice period, e.g., 30 days.

•

Opportunity to cure within notice period.

•

Automatic termination at end of notice period if no cure.

•

Define cause to support termination.
― “Material breach of agreement, including but not limited to…”
― Change in circumstances.
― Regulatory noncompliance or potential liability.
― Others?

•

Reserve right to suspend duties during notice period.
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Termination
-Immediate termination upon notice for specified conduct.

•

Failure to satisfy qualifications or representations and warranties.

•

Repeated breach of performance standards.

•

Provider commits, is charged with, pleads “no contest to” or is convicted of a
crime.

•

Conduct that is unethical, dishonest, jeopardizes patients or principal, impairs
reputation of principal, or exposes principal to liability.

•

Abuse of drugs or alcohol that poses risk to patients or principal.

•

Performance may subject principal to adverse action.

•

Others?
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Post-Termination Obligations
-Terminates right to receive compensation.

•

Ensure consistent with compensation formula.

-Return all property, documents, etc.
-Complete records before termination or within x days after termination.

•

Consider damages or penalties

-Develop mutually agreeable notice to patients.

•

Coordinate with nonsoliciation provisions.

-Cooperate in transferring care and duties.
-Cooperate in responding to investigations or claims.
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Effect of Termination on Privileges
-Automatic termination of medical staff membership and privileges unless waived by
principal.

•

Important if services provided under exclusive contract.

•

Avoids fair hearing process.

•

May negate HCQIA protection.

-May allow fair hearing process if termination is reportable:

•

National Practitioner Data Bank.

•

State licensing board or other agency.
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Indemnification
-May not be necessary under common law rules.

•

May generally sue for breach of contract or tort damages.

-Unilateral v. mutual.

•

Including clause may prompt demand for mutuality.

-Indemnification for:

•

Breaches of agreement.

•

Violations of law, regulations, or policies.

•

Intentional, grossly negligent, or negligent acts or omissions, e.g., malpractice,
billing errors, misrepresentations, etc.

-Coordinate with available insurance.

•

Limit to extent not covered by insurance.

•

Ensure it does not nullify insurance.
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Confidentiality
-Require provider to maintain confidentiality of certain records, “including but not limited
to”:

•

Patient info, including patient lists

•

Personnel info

•

Business plans and strategies

•

Pricing and financial info

•

Risk management, credentialing, and quality assurance

•

Litigation

•

Trade secrets or competitively sensitive info

•

Agreement

-Remedies

•

Liquidated damages

•

Injunction with fees and without bond.
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Restrictive Covenants
Check state law.
-Outside activities/moonlighting
-Non-compete
-Non-solicitation
-Remedies

•

Injunction

•

Damages

•

Liquidated damages
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Intellectual Property
-Principal owns intellectual property, e.g., copyrighted works, patentable items,
databases, etc.

•

Work for hire,

•

Created while acting within course and scope of contractual duties, or

•

Created while using principal’s personnel, property or resources.

-Contractor will cooperate in securing and protecting intellectual property rights.
-Contractor authorizes principal’s use of professional information and image for
principal’s operations.
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Alternative Dispute Resolution
-Good faith negotiations.

-Mediation.

•

Selection of mediator.

•

Costs of mediation.

-Arbitration.

•

Issues subject to arbitration.

•

Selection of arbitrator(s).

•

Applicable rules.

•

Costs of arbitration.

•

Authority to award attorneys fees.

•

Enforceability of decision.
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Coordinate with Other Agreements
-Ensure contract coordinates with other agreements.

•

Agreements for other services.

•

Prior agreements.
― Later agreement usually replaces prior agreement.
― Ensure terms or obligations that are intended to continue from
prior agreement remain in place, e.g., compensation earned prior
to new agreement; repayment obligations; term of services; etc.

77

Relationship to Bylaws
-Confirm which arrangement controls if there is conflict between contract and bylaws,
e.g.,

•

Credentialing or privileging.

•

Term and termination.

•

Fair hearing process.
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Construction
-Confirm both parties were involved in negotiation and drafting.
-Contract is not to be construed more favorably against the other party.
Check state law.
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Planning Considerations

Minimizing Risks – Planning Considerations
-

Start with a “Written” Agreement

-

Self-Serving Statement

- Comply with requirements of Stark exception and AKS safe harbor
- Law of agency/principal is largely intent driven -- Be very specific that the
arrangement is NOT intended to create an agency/principal, employee/employer
arrangement
- Timely and accurately record time services provided and services provided
- Check OIG List of Excluded Individuals and Entities and perform other due diligence
background checks
- Require contractors to obtain/maintain appropriate insurance
- Remain mindful of lessons learned from Navo v. Bingham Mem. Hosp. and Jones v.
Healthsouth Treasure Valley Hosp.
- Refer to IRS Rev. Rul. 87-41 “20-Factor Checklist”
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