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LEARNING OBJECTIVES
 Identify corporate reorganization transactions and events that
require separate calculations of acquired entity’s E&P
 Identify the tax treatment of distributions from E&P from acquired
or reorganized corporations

 Determine how the tax attribute carryover rules of Section 381
impact the tax treatment of distributions from the E&P pool of
acquired entities
 Determine method for allocating E&P among consolidated
companies in a reorganization or merger transaction
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E&P OVERVIEW

WHAT IS E&P?
 No comprehensive definition anywhere in the Code or
Regulations
 Meant to represent the measure of a corporation’s ability to
make distributions to its shareholders out of earnings rather
than by returning contributions to capital.
 E&P is not concerned with tax policy or financial accounting
considerations, rather, it is concerned with quantifying a
corporation’s economic income.
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WHAT IS E&P?
 Guidance on the meaning of E&P and the effect of certain
transactions on E&P can be found in:

Judicial
precedent
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Administrative
rulings

Section 312
and
regulations
thereunder

WHAT IS E&P?
NOT TAXABLE
INCOME
E&P is not taxable income.
Taxable income is driven by
tax policy considerations: for
example: tax-free muni bond
interest or nondeductible
penalties. E&P is an attempt
to compute economic income.
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NOT BOOK RETAINED
EARNING
E&P is not book retained
earnings. Fundamental
differences exist
between these two
concepts.

GOVERNING PRINCIPLE
“Luckman Principle” – Below market value stock options
generally represent economic expense to corporations, thereby
reducing earnings and profits. (Luckman v. Commissioner 418 F.2d 381 (1969))

 If there is no specific authority governing the treatment of a
particular item in computing E&P ask yourself the question:

Does this item increase or decrease the
economic income available for a
corporation to distribute to its
shareholders?
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WHY MUST WE DETERMINE E&P?
PRIMARY
PURPOSE

To determine the taxability of corporate
distributions to shareholders.
OTHER REASONS

SECTION 56

Computing a
corporation’s
“adjusted
current
earnings,” a
component of
AMT calc.
12

SECTION 531

Accumulated
earnings tax.

SECTION 1248

Gain from
sale of stock
in CFC may
be a dividend
to the extent
of CFC’s E&P.

S CORPORATION ISSUES

• Termination of S if
E&P exists and
excess passive
income (Section 1362)
•

•

Corporate level tax if
C Corp. E&P exists
with excess passive
income (Section 1375).
Distributions treated
as dividends to the
extent of C Corp.
E&P (Section 1368).

TAXABILITY OF CORPORATE DISTRIBUTIONS
Section 316

Section 301(c)

A “dividend” is any distribution
made from a corporation’s:

Ordering rules for distributions

• Current earnings and profits, or
• Accumulated earnings and profits

• First, to the extent a corporate
distribution represents a dividend,
it represents taxable income to
the shareholder,
• Then, any remaining distribution
is a tax-free return of a
shareholder’s capital,
• Finally, any remaining distribution
is treated as a sale of stock,
resulting in capital gain.
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REORGANIZATIONS AND ACQUISITIONS

SECTION 381 REQUIREMENTS
In a reorganization transaction to which section 381(a) applies (i.e.,
A,C,D,F or G), Section 381(c)(2) provides that:
the acquiring corporation succeeds to, and takes into account, the
earnings and profits or deficit in earnings and profits of the distributor or
transferor corporation. The deemed succession takes place as of the
close of the date of distribution or transfer. Sec. 381(c)(2)(A)

A deficit in E&P of the distributor, transferor, or acquiring corporation shall
be used only to offset E&P accumulated after the date of transfer. Sec.
381(c)(2)(B)
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REORGANIZATONS & ACQUISITIONS
Taxable stock acquisitions

Generally, Target’s E&P is preserved
Exceptions: 1. the acquisition is a qualified
stock purchase and Sec. 338 election is made.
2. a member is acquired out of a consolidated
group.

Tax-free asset acquisitions:
Sec. 368 Type C reorganization

Acquirer succeeds to target’s E&P

Sec. 368 Triangular “C” reorganization

Acquisition sub succeeds to target’s E&P

Tax-free mergers:
Sec. 368 Type A statutory merger

Acquirer succeeds to target’s E&P

Sec. 368 Forward triangular merger

Acquisition sub succeeds to target’s E&P

Sec. 368 Reverse triangular merger

Target retains its E&P
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REORGANIZATONS & ACQUISITIONS
Tax-free stock transactions:
Sec. 368 B reorganization

Target’s E&P does not carry over to acquirer

Sec. 368 Triangular B reorganization

Target’s E&P does not carry over to acquirer
sub

Other transactions
Sec. 355 Transactions (preceded by a Sec.
368(a)(1)(D) reorganization)

E&P is allocated between distributing corp and
controlled corp generally based on the fair value
method.

Sec. 355 Transactions (not preceded by a
368(a)(1)(D) reorganization)

E&P of distributing corp and controlled corp is
adjusted/determined based on formula.

Sec. 368 F & G Reorganizations

Acquirer succeeds to transferor corp’s E&P
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SEC. 381 EXAMPLE 1
A and B Corporation make their returns on the basis of the calendar year. On June 30,
1959, A Corporation transfers all of its assets to B Corporation in a statutory merger to which
Section 361 applies. B Corporation has E&P of $36,500 in 1959. The books of the two
corporations are as follows:
DESCRIPTION

A CORPORATION (TRANSFEROR)

B CORPORATION (ACQUIRER)

Accumulated E&P at close of
calendar year 1958

$100,000

$150,000

E&P of taxable year ending
June 30, 1959

$15,000

$0

E&P of calendar year 1959

Distributions
18

$36,500

$0

$0

EXAMPLE 1 SOLUTION
1.As of close of June 30, 1959 B corporation acquires from A corporation
E&P in the amount of $115,000 ($100,000 accumulated at the close of
1958 and $15,000 earned between the close of 1958 and date of
distribution or transfer).
2.B corporation has current E&P of $36,500 in 1959.
Calculation of B Corp’s E&P acquired
A corporation’s pre-1959 E&P

$100,000

A corporations 1959 E&P

$15,000
Total $115,000
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MAINTAINING TWO ACCOUNTS
When some parties to a reorganization have accumulated E&P and others
have deficits in E&P.
Two accounts must be maintained:
The first account shall contain the
total of the accumulated E&P as of
the close of the date of distribution
or transfer of each corporation that
has accumulated E&P as of such
time.

The second such account shall
contain the total of the deficits in
accumulated E&P as of the close
of the date of distribution or
transfer of each corporation that
has a deficit as of such time.

No offsetting
 The deficits in the second account may not be used to reduce the
accumulated E&P in the first account.
20

PRO-RATING E&P

Any accumulated E&P acquired on
a date other than the last date of
the taxable year of the acquiring
corporation shall be deemed to
have accumulated pro rata as of
the close of the date acquired

21

AND

Shall be deemed to have
accumulated after the date of
distribution or transfer in an amount
which bears the same ratio to the
undistributed E&P of such
corporation for such year as the
number of days in the taxable year
following such date bears to the
total number of days in such
taxable year.

SEC. 381 EXAMPLE 2
A and B Corporation make their returns on the basis of the calendar year. On June 30,
2016 , A Corporation transfers all of its assets to B Corporation in a statutory merger to which
Section 361 applies. The books of the two corporations are as follows:
DESCRIPTION

A CORPORATION (TRANSFEROR)

Accumulated E&P at close of
calendar year 2015

$20,000

Deficit in E&P for taxable
year ending June 30, 2016

$(80,000)

E&P of calendar year 2016
Distributions
(September 15, 2016)
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B CORPORATION (ACQUIRER

$100,000

$36,500
$0

$0

EXAMPLE 2 SOLUTION
1. As of close of June 30, 2016, B acquires from A a deficit in accumulated
E&P in the amount of $60,000.($20,000 accumulated E&P less deficit in
E&P of $80,000)
• The $60,000 deficit from A may only be used to reduce E&P of B
accumulating after June 30, 2016.
2. As of December 31, 2016, the accumulated E&P of B amounts to
$118,100. ($100,000+($36,500 x 181/365))
3. B also has a deficit in E&P as of December 31, 2016 in the amount of
$41,600. (-60,000+(36,500 X 184/365))
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SEC. 381 EXAMPLE 3
A and B Corporation make their returns on the basis of the calendar year. On June 30,
1959 , A Corporation transfers all of its assets to B Corporation in a statutory merger to which
Section 361 applies. The books of the two corporations are as follows:
DESCRIPTION

A CORPORATION (TRANSFEROR)

Accumulated E&P at close of
calendar year 1958

$20,000

Deficit in E&P for taxable
year ending June 30, 1959

$(80,000)

E&P of calendar year 1959
Distributions
(September 15, 1959)
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B CORPORATION (ACQUIRER

$100,000

$36,500
$0

$(96,500)

EXAMPLE 3 SOLUTION
The entire $96,500 distribution is a dividend
Therefore:
As of 12/31/59, B has accumulated E&P of $40,000
As of 12/31/59, B has a separate deficit in E&P of ($60,000)

Calculation of accumulated E&P as of 12/31/59
E&P of B for calendar year 1959

$36,500

Accumulated E&P of B as of close of 1958

Plus

$100,000

Distributions during 1959

Less

$(96,500)
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Equals remaining (accumulated) E&P

$40,000

Calculation of separate deficit in E&P as of 12/31/59

$60,000

Portion of B's undistributed E&P deemed to have accumulated after 06/30/59

$(0)

Separate deficit in accumulated E&P as of 12/31/59

$60,000

SEC. 381 EXAMPLE 4
A and B Corporation make their returns on the basis of the calendar year. On June 30,
1959, A Corporation transfers all of its assets to B Corporation in a statutory merger to which
Section 361 applies. The books of the two corporations are as follows:
A CORPORATION
(TRANSFEROR)

DESCRIPTION

Accumulated E&P at close of calendar year 1958

$100,000

E&P for taxable
year ending June 30, 1959

$10,000

Deficit in E&P of calendar year 1959

Distributions during calendar
year 1959
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B CORPORATION
(ACQUIRER)

$ 50,000

$(146,000)

$0

$0

SEC. 381 EXAMPLE 4 SOLUTION
1.

As of June 30, 1959, B acquires from A accumulated E&P of $110,000.
(cannot be offset by B’s deficit of $22,400 determined as of 6/30/59; can
be offset by B’s post 06/30/59 deficit)
As of December 31, 1959, B has a deficit in accumulated E&P of
$22,400 ($50,000 - $72,400($146,000 x 181/365)).
B also has accumulated E&P of $36,400 as 12/31/59.($110,000 $73,600 ($146,000 x 184/365))

2.
3.
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SEC. 381 EXAMPLE 5
A and B Corporation make their returns on the basis of the calendar year. On June 30,
1959, A Corporation transfers all of its assets to B Corporation in a statutory merger to which
Section 361 applies. On Sept. 9, 1959 B makes a cash distribution of $100,000. The books
of the two corporations are as follows:
A CORPORATION
(TRANSFEROR)

DESCRIPTION

Accumulated E&P at close of calendar year 1958

$100,000

E&P for taxable
year ending June 30, 1959

$10,000

Deficit in E&P of calendar year 1959

Distributions during calendar
year 1959
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B CORPORATION
(ACQUIRER)

$ 50,000

$(146,000)

$0

$100,000

EXAMPLE 5 SOLUTION
i.
ii.

$82,000 of the $100,000 cash distribution is a dividend from accumulated E&P
B has a deficit in accumulated E&P as of Dec. 31, 1959 of $68,000, computed as follows:

Calculation of accumulated E&P as of 12/31/59
Accumulated E&P acquired from A as of close of June 30, 1959

$110,000

Deficit in E&P of B for 1959 deemed to have accumulated from June 30
through Sept 8 1959 ($146,000 X 70/365)

LESS

TOTAL

$82,000

Deficit in accumulated E&P of B as of close of June 30, 1959

$(22,400)

Portion of B deficit in E&P for 1959 deemed to have accumulated after Sept. 8, 1959 ADD
($146,000 X 114/365)
Deficit in accumulated E&P of B as of Dec. 31, 1959
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$(28,000)

$(45,600)
$(68,000)

SECTION 355 TRANSACTIONS
In the case of a Sec. 355 transaction preceded by a Sec. 368(a)(1)(D)
reorganization, proper allocation of E&P is required by the distributing and controlled
corporation.
Treas. Reg. 1.312-10(a) governs:
•

General Rule: use Fair Market Value Method

•

Allocate E&P based on fair market value of the business or businesses retained
by the distributing corporation and the business or businesses of the controlled
corporation immediately after the transaction.

•

In a proper case, allocation shall be made between the distributing corporation
and the controlled corporation in proportion to the net basis of the assets
transferred and of the assets retained or by such other method as may be
appropriate under the facts and circumstances of the case.
31

SEC. 355 EXAMPLE 1
P (“Distributing”) is planning to spin off newly formed sub S (“Controlled”) in a
transaction determined to be tax-free pursuant to Sec. 368 (a)(1)(D) and Sec
355.

P’s E&P

$1000

Fair Market Value

Public
P

S =$2500
P =$7,500

Total =$10,000
Allocation of E&P
P= 1000 x 75% =$750
S= 1000 x 25% =$250
32

S

SECTION 355 TRANSACTIONS
Treas. Reg. §1.312-10(b) provides a two-step method for allocating the
E&P of distributing and controlled corporations in a Section 355 distribution
not preceded by a plan meeting the requirements of Sec. 368(a)(1)(D):
Determines the reduction to the E&P of the distributing corporation, which
is the lesser of two amounts:
1. The amount by which distributing corporation’s E&P would have
been reduced had it transferred the stock to the controlled corporation in a
transaction to which Sec. 368(a)(1)(D) applies.
2. The sum of the controlled corp.’s basis in all of its properties,
plus cash, minus all liabilities (the “Net Worth Method”)
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SECTION 355 TRANSACTIONS
STEP TWO

Determines the controlled corporation’s E&P, which is the
greater of:
1. The amount by which distributing corporation’s
E&P would have been reduced had it transferred the stock
to the controlled corporation in a transaction to which Sec.
368(a)(1)(D) applies.
2. Controlled corporation’s historic E&P.
34

SEC. 355 EXAMPLE 2
P (“Distributing”) is planning to spin off oldco sub S (“Controlled”) in a
transaction not preceded by a plan meeting the requirements of Sec.
368(a)(1)(D):
E&P on Spin off Date

Fair Market Values

P E&P

= $600

S

= $250

S E&P

= $400

P

= $750

Total

=1,000

Total

=$1000

P’s Reduction to E&P

S’s E&P

Lesser of:

Greater of:

Reduction under 1.312-10(a)
Net Worth of S
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= $250
= $2500

P

Amount allocated under 1.312-10(a) = $250
Historic E&P

= $400

S

SECTION 355 TRANSACTIONS
Pursuant to Sec. 1.312-10(c):

In no case shall any part of a deficit
in a distributing corporation’s E&P be
allocated to a controlled corporation.
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CONSOLIDATED GROUPS

OVERVIEW OF E&P RULES APPLICABLE TO
CONSOLIDATED GROUPS
 The E&P of the group’s common parent determines the
tax treatment of distributions made by the parent.
 The common parent’s E&P is a function – in part – of
the separate E&P of each member of the consolidated
group.
 Intercompany distributions are generally not included in
the income of the recipient under the consolidated
return rules.
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TIER-UP PROCESS
Treas. Reg. 1.1502-33
Each member computes its current E&P on a
STEP ONE
separate company basis applying the
aforementioned principles.

Specific to consolidated groups, each member’s separate
E&P is subject to modification for:
Intercompany
distributions

39

Intercompany
transactions

Dispositions
of member
stock

TIER-UP PROCESS
STEP TWO

Starting with the lowest-tier member, the E&P of the lowesttier member is allocated among its outstanding shares and
“tiers-up” to its owning, higher-tier member. If member has
minority shareholders, a portion of the member’s E&P is
allocated outside the group.

This process repeats itself in order of the tiers, from the
lowest to the highest, until the appropriate allocable share
of the E&P of all lower-tier members ultimately tiers up to
the common parent.
Treas. Reg. § 1.1502-33(b).
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TIER-UP PROCESS - EXAMPLE

P owns 100
percent of S

S owns 84
percent of T

*T’s current E&P on a separate
company basis is $1,000.
* S had $400 of separately
determined E&P.
*P had $700 of separately
determined E&P.

T’s $840 of E&P allocable to T stock owned by S tiers up
to S and increases S's separately-determined current E&P
from $400 to $1,240. In turn, S's $1,240 of E&P tiers up
and increases P's separately-determined E&P from $700
to $1,940. Treas. Reg.§ 1.1502-33(b)(1).
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TIER-UP PROCESS
Important: a current year deficit in S’s E&P tiers up to P, regardless of
whether the loss is utilized for taxable income purposes.
 T's ($350) deficit tiers up to S, decreasing
S's current E&P from $200 to a deficit of
($150.) In turn, S's $150 deficit in E&P
P owns 100
S owns 100
tiers up to P, decreasing P's current E&P
percent of S
from $0 to a deficit of ($150.)
percent of T
 The tier up of the current deficit in S's
E&P occurs regardless of the fact that
During 2013, P had no E&P, S had
only $200 of T's tax loss may be currently
$200 of E&P, and T had a current
deficit in E&P of ($350). The taxable
absorbed in computing the consolidated
income or loss of P, S, and T equaled
taxable income of the group.
the E&P amounts for the year.
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TIER-UP PROCESS
When a member is part of a group for only a portion of the year, only the E&P
earned while a part of the group goes through the tier-up process. Treas. Reg.
§ 1.1502-33(b).

P acquires
100% of S on
11/1/2013

S earns $1,000 of E&P from 1/1/2013 through
12/31/2013 of which $300 was earned from
11/1/2013 through 12/31/2013.

Only the $300 of E&P earned while S was a member of
the P group tiers up to P.
43

IMPACT OF INTERCOMPANY DISTRIBUTIONS
Intercompany distributions from accumulated E&P that tieredup in a previous consolidated return year. Treas. Reg. § 1.1502-

S
decreases
its E&P for
the
distribution

DECREASES

INCREASES

P
increases
its E&P for
the
distribution

DECREASES

33(b)(3)(ii).

Decrease
in S’s E&P
tiers-up to
P

As a result, there is no net change to the E&P of P.
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IMPACT OF INTERCOMPANY DISTRIBUTIONS
P and S have filed consolidated returns since their formation in 2012.
In 2012, P had no separate E&P and S had $1,000 of E&P that tiered up
and increased P's E&P by $1,000.
 In 2013, neither P nor S had current E&P, and S distributed $800 cash
to P.
The distribution from S to P does not
Thus, P's E&P at the end of 2013
result in a net increase in P's E&P.
remains $1,000.


While P's E&P increases upon receipt of
the $800 distribution, the distribution
reduces S's current E&P to a deficit of
$800 under Sec. 312(a).

This deficit then tiers up to P,
reducing P's E&P by $800.
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($1,000 tiered up from S in 2012
plus $800 resulting from the
distribution less an $800 deficit in
S's E&P tiered up in 2013).

IMPACT OF INTERCOMPANY DISTRIBUTIONS
The same result occurs if the distribution were made in 2012,
rather than 2013:
Thus, P's E&P
at the end of
While P's E&P increases
2012
is
$1,000
upon receipt of the $800
($200 tiered up
distribution from S, the
distribution reduces S's
Ex: Assume the
from S plus
current E&P from $1,000
same facts as in
$800 of E&P
to
$200
under
Section
the previous
resulting from
312(a), and the net
example except S
amount tiers up to P
the
distributes $800 to
because only
distribution).
undistributed current
P in 2012, rather
than 2013.
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E&P tiers up as a
positive adjustment.

IMPACT OF INTERCOMPANY DISTRIBUTIONS
Intercompany distribution from accumulated E&P earned
by S in separate return years.
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UNCHANGED

DECREASES

DECREASES

INCREASES

Even though the income of S never tiered-up, the result is the
same as a distribution from accumulated E&P earned by S in a
previous consolidated return year.
P increases
S
S’s
P’s E&P
E&P for the
decreases
decrease to
remains
distribution
E&P for the
E&P tiers
unchanged.
distribution
up to P

IMPACT OF INTERCOMPANY DISTRIBUTIONS
P and S have filed
consolidated
returns since
their formation in
2011.

In 2012, P acquires T for $2,000. During
2013, neither P nor T had any current
E&P, but T makes a $700 distribution to P.

The distribution from T to P does not result in a net change in P’s
E&P. While P's separate E&P increases upon receipt of the $700
distribution, the distribution reduces T's current E&P by $700,
which tiers up and reduces P's E&P by the same amount.
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IMPACT OF INTERCOMPANY DISTRIBUTIONS

P increases
E&P for the
distribution.

DECREASES

INCREASES

Intercompany distribution when E&P was earned by S in
a year in which P and S were affiliated but filed separate
returns.
S decreases
E&P for the
distribution

Treas. Reg. Section 1.1502-33(b)(2)
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S’s decrease to
E&P does not
tier up to P.

IMPACT OF INTERCOMPANY DISTRIBUTIONS

P owns 100
percent of S

P and S elect to
file separate
returns

In 2012, P had no E&P and S had
$400 of E&P. Because separate
returns were filed, S's $400 of
current E&P did not tier up to P.
Beginning January 1, 2013, P and S
elect to file a consolidated return.
Neither P nor S had current E&P in
2013. S distributes $400 to P on
December 31, 2013.
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 P must increase its current E&P by $400 as a
result of the distribution. However, the $400
reduction in S's E&P resulting from the
distribution does not tier up to P. Because the
decrease to S's E&P does not tier up to P, P's
current E&P in 2013 increases by $400,
reflecting S's E&P from 2012.
 If the $400 decrease to S's E&P were
permitted to tier up and reduce P's E&P, P's
net current E&P in 2013 would be zero. As a
result, the $400 of E&P S earned in 2012
while affiliated with P (though filing separate
returns) would never be recognized by the PS group.

ANTI-DUPLICATION RULE
Regulations provide that adjustments must be made for E&P of S that has previously
tiered up to P to avoid a duplication of E&P (Treas. Reg. § 1.1502-33(a)(2))

P acquired S for
$500 on January
1, 2012 when S
had accumulated
E&P of $500.

In 2012, S had $200 of E&P that tiered up to P and increased
P's E&P. In 2013, S had no E&P, and S liquidates into P on
December 31, 2013 in a transaction qualifying under Code
Section 332.

Under Code Section 381, P would ordinarily
succeed to S's accumulated E&P of $700.
Pursuant to Regulation Section 1.150233(a)(2), however, the amount of S's E&P
that P succeeds to must be adjusted to
prevent duplication.
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P cannot include the same amount of S's
E&P under both Code Section 381 and
the tier-up process. Because S's $200 of
E&P generated in 2012 had previously tiered
up and increased P's E&P, P may only
increase its E&P by $500 (rather than $700)
upon the liquidation of S.

SPECIAL RULES
Intercompany transactions: E&P is not adjusted until the intercompany transactions
are recognized for income tax purposes under Treas. Reg. § 1.1502-13. (Treas. Reg. §
1.1502-33(c))
On December 31, 2010, S sells land with a fair market value
of $1,000 and a tax basis of $400 to B.

P, S and B file
a consolidated
tax return.

S's $600 gain is an
intercompany item
under Treas. Reg.
§1.1502-13(b)(2).

Thus, under the
intercompany transaction
regulations, S's gain is not
taken into account in
computing the group's
consolidated taxable
income until either the
matching rule or
acceleration rule applies.

Accordingly, S's E&P is not increased until such time that the intercompany gain is
included in S’s taxable income pursuant to the intercompany regulations.
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SPECIAL RULES
Treas. Reg. § 1.1502-33(c)(3)(1)

 Disposition of member stock
 P must maintain a separate E&P basis in S stock.
Upon a sale of S stock, P must determine it’s increase
or decrease to E&P based on the difference between:

The
sales
price
54

and

P’s E&P
basis in
S stock.

SPECIAL RULES
P formed S
in 2010 with
$1,000.

In 2010, S borrowed $500 from an unrelated party and lost $1,500 for
both taxable income and E&P purposes. Because P recognized no
taxable income in 2010, none of S's loss could be absorbed currently
in computing consolidated taxable income, nor could S's loss be
carried back, as P had no taxable income in previous years. On
December 31, 2010, P sells all the S stock for $1,000.

Under Regulation Section 1.1502-32, P must
adjust its stock basis in S to account for S's 2010
net operating loss. Because S's $1,500 loss
could not be currently absorbed in computing
consolidated taxable income or carried back to a
previous year, P does not reduce its stock basis
in S for the $1,500 loss. Thus, P's stock basis in
S remains $1,000, and the sale of S stock for
$1,000 generates no gain or loss to P.
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In computing P's E&P basis in its S stock,
however, Regulation Section 1.1502-33(c)
requires that S's current deficit in E&P of
$1,500 tiers up and reduces P's basis,
creating an ELA in its S stock of $500. Thus,
upon the sale of S for $1,000, P
recognizes $1,500 of E&P, comprised of
the $1,000 purchase price and the $500
recapture of the ELA.

GROUP STRUCTURE CHANGES
Calculating E&P in Group Structure Changes
Treas. Reg. §1.1502-31

A group structure change occurs if one corporation succeeds another
corporation as a common parent of a consolidated group, and the group
remains in existence under the principles of the reverse acquisition rule or the
downstream merger rule of Treas. Reg. § 1.1502-75(d).
Treas. Reg. § 1.1502-33(f)
If a corporation becomes the new common parent of a group in a group structure change, its E&P is
adjusted immediately after it becomes the new common parent to reflect the E&P of the former
common parent (immediately before the former common parent ceases to be the common parent).
In substance, the former common parent’s E&P is inherited by the new common parent as if the new
common parent succeeded to it under Section 381 (if the former parent is not wholly owned by the
new parent only a proportionate amount is replicated).
56

GROUP STRUCTURE CHANGE EXAMPLE
Example:
FP is the common parent of a consolidated group with $100 of E&P, and P is the common parent of another consolidated
group with $20 of E&P. P acquires all of FP's stock at the close of Year 1 in exchange for 70% of P's stock.
Solution:
1.
The exchange is a reverse acquisition under Treas. Reg. § 1.1502-75(d)(3), and the FP group is treated as remaining
in existence with P as its new common parent.
2.

P's E&P is adjusted immediately after P becomes the new common parent, to reflect FP's $100 of E&P immediately
before FP ceases to be the common parent.

3.

The adjustment is made as if P succeeds to FP's E&P in a transaction in which there is a carryover of tax attributes.

4.

Thus, immediately after the acquisition, P has $120 of accumulated E&P and FP continues to have $100 of
accumulated E&P.

5.

If FP were a separate return corporation, not affiliated with any other corporation immediately before the acquisition,
the results would be the same. The exchange is a reverse acquisition and P is treated as the common parent of the
FP group.
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E&P EXAMPLES
SRLY E&P – Example – E&P Disappears
$1000
Accum.
E&P

P

S

T Stock
$$$

P

A

T

Year 1: P Acquires T

$300
SRLY
E&P

S
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T

Year 2: T Distributes Cash

P’s E&P is not automatically adjusted when T joins the P Group
T’s entire $300 distribution is a dividend out of T’s SRLY E&P
T reduces its E&P by $300 because it made the distribution
P increases its E&P by $300 because it received T’s distribution - § 312
P decreases its E&P by $300 because T’s $300 E&P reduction tiers up to P
Thus, there’s no impact on P’s E&P resulting from the distribution.
Treas. Reg. § 1.1502-33(b)(1)









$300

E&P EXAMPLES
SRLY E&P – Example 2 (Treas. Reg. § 1.1502-33(b)(1))
Year 1: P Acquires X
X Stock

$1000
Accum.
E&P

P

S

$$$

P

A
X

Year 2: X Liquidates
§ 332

$500
SRLY
E&P
deficit

S

P

X
+ $200
Current E&P

S

X

 X has a $300 E&P deficit when it liquidates in Year 2 under
sections 332 and 381
 However, P should succeed to the $500 SRLY E&P deficit that X
had when it joined the group – otherwise X’s $200 of Year 1 E&P
would be duplicated in P’s E&P
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E&P EXAMPLES
Restructuring within the Group – Example
US1
Stock

P
E&P
$100

S

NewCo
S

E&P
$0

P
NewCo

E&P
100

S

E&P
$100

If a member‘s location within a group changes, E&P must be adjusted to prevent E&P
from being eliminated – Treas. Reg. § 1.1502-33(f)(2)
If P contributes S to NewCo in an intercompany sec. 351 transaction, NewCo’s E&P is
adjusted to reflect S’s E&P
If NewCo purchases S’s stock from P, its E&P is not adjusted
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QUESTIONS?

MARCUS DYER

PAUL HELDERMAN

CPA, ESQ, TAX MANAGER

CPA, MST, PARTNER

mdyer@withum.com

phelderman@withum.com

