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Nature of Indemnity Claims – Source, Scope, and Types

I.

Statutory Indemnification

II. Contractual Indemnification
III. Types of claims: Shareholder action, discrimination, trade secret
misappropriation
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Statutory Indemnification

7
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BACKGROUND

• Early authority held that corporate expenditures for D&O indemnification and insurance
were ultra vires because they were not payments directly for the company’s own benefit.
See, e.g., New York Drydock v. McCollum, 173 Misc. 106, 16 N.Y.S.2d 844 (S.Ct., 1939);
Bailey v. Bush Terminal Co., 293 N.Y. 735, 56 N.E.2d 739 (1944), Aff’g 267 App. Div. 899, 48
N.Y.S.2d 324 (1st Dept., 1944), aff’g 46 N.Y.S.2d 877 (S.Ct., 1943).
• Other courts recognized that indemnification and reimbursement was permissible and
consistent with public policy because it encouraged sound corporate management,
which was viewed as a prerequisite to responsible corporate activity. See, e.g., In re E.C.
Warner Co., 232 Minn. 207, 45 N.W.2d 388 (1950). Cf. Solimine v. Hollander, 129 N.J. Eq.
264, 19 A.2d 344 (1941).

• As a result of these early decisions, each state enacted statutes permitting or requiring
indemnification and, in most instances, authorizing corporations to purchase D&O
insurance.
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Sources of Indemnification Claims – Statutory Indemnification

• Each state has enacted its own unique indemnification statute, which
typically is contained within the state’s corporation laws.
• Statutes generally distinguish among different kinds of indemnification:
• Mandatory indemnification, whereby the director/officer has an enforceable
right to indemnification when statutory standards of conduct are met

• Permissive indemnification where the corporation is permitted, but not
required, to indemnify its directors/officers under certain circumstances
• Court-ordered indemnification
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Statutory Indemnification – Mandatory

• Indemnification statutes require a corporation to indemnify directors/officers for
litigation expenses under certain circumstances
• Model Business Corporation Act and the ALI require a director/officer to be indemnified
if he or she is “wholly successful” in a lawsuit, “on the merits or otherwise”
• Excludes situations where the director/officer has bargained with the opposing party to obtain
a plea on a lesser charge and/or to have certain claims or counts dropped

• Most statutes are more liberal than the model acts, and permit indemnification as to
particular claims or issues even if not “wholly successful” in the entire action or
proceeding
• Indemnification may be required in cases where the lawsuit has been settled, provided that
there is no admission of liability
• Mandatory indemnification is not exclusive – a director/officer remains eligible for
permissive indemnification if he or she is not entitled to mandatory indemnification and
satisfies the conditions for permissive indemnification
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Statutory Indemnification – Permissive

• Unlike mandatory indemnification, which generally concerns situations where the
director/officer has prevailed in litigation, permissive indemnification applies where the
opposite result has occurred. In that case, statutes generally specify the procedures
that a corporation must follow.
• Standard of Conduct:
• Indemnification is permitted only where the director/officer has acted in good faith and
reasonably belived that the conduct was in, or not opposed to, the best interests of the
corporation. See Del. Code Ann. tit. 8, § 145(a) (2005); N.Y. Bus. Corp. Law § 722(a).
– Standard is not met if the director/officer conduct is only for personal benefit

• A director/officer may be indemnified in criminal proceedings if he or she had “no reasonable
cause” to believe that the conduct was unlawful. See Del. Code Ann.. tit. 8, § 145(a) (2005);
N.Y. Bus. Corp. Law § 722(a), Model Bus. Corp. Act § 8.51(a)(1)(iii).

11

Statutory Indemnification – Permissive (2)

• Third Party Actions: Corporations may indemnify a director/officer in cases brought by
a third party, even if that party prevails, as long as the director/officer acted in good faith
and reasonably believed the conduct was not opposed to the best interests of the
corporation. See Del. Code Ann. 8, § 145(a) (2005); N.Y. Bus. Corp. Law § 722(a)
(McKinney 2005).
• Corporate Actions: Where a lawsuit is brought by the corporation (directly or
derivatively), indemnification may be restricted to reasonable fees and expenses
incurred in connection with the defense or settlement of the lawsuit, provided that there
is a corporate determination that the director/officer met good faith and “best interests
of the corporation” standards. See, e.g., Model Bus. Corp. Act § 8.51(d)(1); Del. Code
Ann. 8, § 145(b)
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Statutory Indemnification – Procedures for Permissive Indemnification

• Permissive indemnification requires a corporate determination that the director or
officer satisfied the standards for indemnification for the civil or criminal proceeding
• Determination must be made by directors who are not the subject of the legal
proceeding and who do not otherwise have disabling relationships with the
director(s)/officer (s) who are the subject of the proceeding
• In the absence of disinterested or qualified directors, the determination may be made by a
special legal counsel appointed only for this matter, or by the shareholders
• Determination alone is not sufficient; there must also be corporate authorization of the
indemnification payment
• May be done in the same manner as the determination, except that special legal counsel
cannot authorize a corporate payment, which is a board function
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Statutory Indemnification – Court Ordered

• Indemnification statutes authorize a court to order indemnification in a number of cases
upon the application of a director/officer
• A court may order indemnification where the director/officer has satisfied the
requirements for mandatory indemnification
• A court may be asked to interpret indemnification rights where they are provided for by
the company’s charter, bylaws, or in a separate indemnification contract
• A court may award indemnification in circumstances where under the statutes or
applicable contract the director/officer is not entitled to them; for example, where the
director/officer was found to commit a knowing violation of the law or to have benefited
him or herself. See, e.g., Model Bus. Corp. Act, § 8.54(a)(3); 2 ALI, Principles of
Corporate Governance, § 7.20(c)(2)
• There may be statutory limitations to this court power, depending on the jurisdiction.
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Contractual Indemnification
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Contractual Indemnification

• A director/officer may have rights under the corporation’s charter or bylaws, or
pursuant to a contractual indemnification agreement
• Contractual indemnification rights may be broader than what is permitted by
statute, raising the issue of whether those additional rights are authorized
under the applicable state statute
• The MBCA and a small number of states make statutory indemnification exclusive, such that
the corporate charter or bylaws may not offer additional substantive rights
• Vast majority of indemnification statutes authorize indemnification beyond statutory
indemnification
– Delaware statute provides that statutory indemnification “shall not be deemed exclusive of any other
rights to which those seeking indemnification or advancement of expenses may be entitled under any
bylaw, agreement, vote of stockholders or disinterested directors, or otherwise . . . “
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Contractual Indemnification (Continued)

Contractual indemnification typically contains provisions that maximize
protections to directors/officers:

• Require indemnification, rather than merely permit the corporation to indemnify
• Require advancement of defense expenses
• Shift the burden of proof to the corporation to prove that the director/officer is
not entitled to indemnification

• Require the corporation to reimburse any expenses incurred in a claim against
the corporation for such indemnification if the director/officer is successful in
whole or in part
Some statutes bar contractual indemnification for acts committed in bad
faith, willful misconduct, or acts committed in knowing violation of criminal
law. See, e.g., N.Y. Bus. Corp. Law § 721; Va. Code Ann. § 13.1-704(B).

• Delaware has no express limitation to the non-exclusivity provision
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Sources of Claims Against
Directors & Officers
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Sources of Claims Against Directors & Officers
• Raising Capital
‒ Self Dealing
‒ Failure to investigate
‒ Lack of disclosure

• Competitors

• Merger & Acquisition

• Regulatory Investigations

‒ Lack of due diligence
‒ Self dealing/related entities

• Shareholder Disputes
‒ Misrepresentation/omissions
‒ Mismanagement

• Employees
‒ Wrongful termination
‒ Sexual harassment
‒ Discrimination

• Creditors -- Personal liability
19

‒ IP breaches
‒ Misappropriation of trade secrets
‒ Anti-competitive behavior

‒
‒
‒
‒
‒
‒

SEC/State Securities laws
Environmental
Federal and State Antitrust
OSHA
Tax
Employment

• Corporation
‒ Breach of fiduciary duty
‒ Derivative actions

Leslie Davis
Tel: 202.274.2958
Leslie.Davis@troutman.com
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D&O Claims:
Who is liable and for what?

Brett M. Amron

Fiduciary duty and
related claims:

Types of
Claims:

• Breach of fiduciary duty
• Misappropriation of trade secrets
• Loans by D’s & O’s

Employee claims:
• WARN Act
• Discrimination
• Wage claims
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Fiduciary Duty and
Related Claims
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Breach of Fiduciary Duty
Brought against officers and directors, individually,
by or on behalf of company
In Bankruptcy:

Outside Bankruptcy:

• Chapter 7 or 11
trustee
• Creditor’s Committee
• Liquidating Trustee

• Company
• Shareholders
• Receiver, Assignee, or
other fiduciaries
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Breach of Fiduciary Duty

Officers and Directors:
Company
Officers

Inside
Directors

Legal
Counsel

Necessary
employees

Investors/
Observers

Board of
Directors
Outside
Directors

3rd Party
Advisors
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Breach of Fiduciary Duty

Officers and Directors:
• Breach of Loyalty

• Same duty applied equally across both officers and directors
• Gantler v. Stephens, 965 A.2d 695, 708 (Del. 2009)

• Breach of Due Care

• Absent bad faith, Delaware exclusion for directors in formation
documents Del. § 102(b)(7).
• McElrath ex rel. Uber Technologies, Inc. v. Kalanick, Case No.
2017-0888-SG, 2019 WL 1430210 at *10 (Del. Chan. April 1,
2019)
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Breach of Fiduciary Duty

Officers and Directors:
• Failure to monitor
• In re Caremark Int’l Inc. Deriv. Litig., 698 A.2d 959
(Del. Ch. 1996)
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Breach of Fiduciary Duty

Officers and Directors:
• Personal liability up to full amount of damages
• Joint and several liability
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Breach of Fiduciary Duty

Officers and Directors:
No individual liability, but facts may give weight
to breach of fiduciary duty claims:
• Deepening insolvency
• WARN Act violations
• Misappropriation of trade secrets
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Breach of Fiduciary Duty

D&O Insurance:
• Director & Officer Liability (“D&O”) policy
• Wasting policies

• Provides defense costs and coverage for directors and officers
• Subject to exclusions for specific acts or claims

• Remaining policy amount may provide offset for damages

• Only for covered claims
• Directors and officers remain personally liable for any excess
damages

30

Breach of Fiduciary Duty

Insurance:
• Bad Faith
• Cause of action by D’s & O’s against insurance
company
• Failure to settle a claim within policy limits
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Misappropriation of Trade Secrets
Directors &
Officers
• Personal liability exists for
breaches of NDAs, noncompetes, and other
confidentiality violations
• Monetary damages may
include actual damages,
attorney’s fees, and
punitive damages
• Governing agreement may
provide liquidated or other
damages

Company

Insurance

Company may be liable for
use of trade secrets, even
unknowingly, by employees,
officers, and directors

• Coverage may be available
through D&O policy as
general wrongful act.
• Check exclusions, while
misuse of “trade secrets”
may be excluded, claims
alleging misuse of
“confidential information”
may be covered
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Loans by D&Os
Directors &
Officers
• Personal liability for
loans will depend on
contractual rights and
obligations
• Claims for repayment
may be waived as part
of resolution for other
claims

Company

Insurance

• Liable for all secured
and unsecured loans as
provided in corporate
documents or contracts

• No coverage for loans
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Employee Claims
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WARN Act Claims
• Worker Readjustment & Retraining Notification
(“WARN”)
• Claims brought against the Company by:
• Individual employee
• Class of employees
• Governmental agency
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WARN Act Claims

Officers and Directors:
• No individual liability by officers or directors
included in the federal statute
• Parallel state laws may provide personal liability
• Violation of WARN Act can be included as a
measure of damages in a breach of fiduciary duty
claim

• Stanziale v. MILK072011, LLC, 548 B.R. 410 (Bankr. D.
Del. 2015)

36

WARN Act Claims

Company:
The “employer” is liable for:
• Payment to each affected employee of up to 60 days’
back pay and benefits; AND
• A civil penalty of up to $500 per day for each day of
infraction
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WARN Act Claims

Insurance:
• Employment Practices (“EPI”) policies may provide
coverage including
• Defense costs for company
• Damages to affected employees

• WARN Act violations are a common exclusion
under EPI policies
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Discrimination Claims
•
•
•
•

Title VII claims (race, sex, national origin, religion)
Harassment
Age discrimination
Retaliation
Directors &
Officers

• Federal laws: generally not
personally liable
• State laws: liability varies

Company
Individuals (employees and
third parties) can bring
claims against the company
for actual damages, punitive
damages, and attorney’s fees

Insurance
•

•

Coverage may be available
under EPI or D&O policies up
to coverage limits and for
defense costs
Common exclusions for
intentional acts and bodily
injury
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Wage Claims
Directors &
Officers
• No personal liability
for wages except for
officer liability for
FLSA violations

Company
• Liable for all unpaid
wages of employees
and officers

Insurance
• Generally rider is
necessary to EPI for
FLSA wage claims
damages and defense
• General wages for
officers not typically
covered
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Summary
Personal Liability
D&O’s

Company Liable

Insurance

WARN Claims

Depends on state law

YES

Possible coverage

Discrimination

Depends on state law

YES

Generally EPI coverage

Employee Wages

YES under FLSA

YES

Typically excluded from EPI

Breach of Fiduciary
Duty

YES

Misappropriation of
Trade Secrets

Depends on contractual
obligations

YES

Possible coverage under D&O

Loans by D&O’s

Depends on contractual
obligations

YES

Generally no coverage

D&O coverage except for criminal
or intentional acts
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Brett M. Amron

Brett Amron represents clients
across various industries in
complex commercial disputes
primarily
related
to
insolvency. Brett handles a
wide variety of matters in
state and federal court, with a
specialty in recovering monies
for court appointed fiduciaries
and creditors through the
investigation and prosecution
of claims against directors and
officers.

bamron@bastamron.com
www.bastamron.com
(305) 379-7904
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D&O Insurance Proceeds in Bankruptcy
Lydia R. Webb
Gray Reed & McGraw LLP
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D&O Insurance Proceeds in
Bankruptcy
What is D&O Insurance?
Are D&O Insurance Proceeds Property of the
Bankruptcy Estate?
D&O Proceeds in Post-Confirmation Litigation
Between Trustee and Former Equity Holders
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What is D&O Insurance?
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Types of Coverage

A

B

C

Covers Ds&Os
when their
actions are not
indemnifiable.

Covers Company
for its
indemnification
of Ds&Os actions.

Covers Company
for its own
actions.
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Additional Provisions Impacting
Coverage
• Insured v. Insured Exclusion

• Bankruptcy Exclusion
• Order of Payments
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Are D&O Insurance Proceeds
Property of the Bankruptcy Estate?
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Types of Coverage

A
Likely NOT
Property of the
Bankruptcy Estate

B

C

????

Likely Property of
the Bankruptcy
Estate
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Proceeds constitute property of the estate
only if “depletion of the proceeds would have
an adverse effect on the estate to the extent
the policy actually protects the estate’s other
assets from diminution.”
In re Allied Digital Technologies, Corp.,
306 B.R. 505 (Bankr. D. Del. 2004).
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Proceeds are not
Property of the Estate
• In re Louisiana World Exposition, Inc., 832
F.2d 1391 (5th Cir. 1987).
• In re Allied Digital Technologies, Corp., 306
B.R. 505 (Bankr. D. Del. 2004).
• In re Adelphia Communications Corp., 298
B.R. 49 (S.D.N.Y. 2003).
• In re Downey Financial Corp., 428 B.R. 595
(Bankr. D. Del. 2010).
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Proceeds are
Property of the Estate
• In re Circle K Corp., 121 B.R. 257 (Bankr. D.
Ariz. 1990).
• Matter of Vitek, Inc., 51 F.3d 530 (5th Cir.
1995).
• In re Jasmine, Ltd., 258 B.R. 119 (D.N.J.
2000).
• In re CyberMedica, Inc., 280 B.R. 12 (Bankr.
D. Mass. 2002).
• But court nonetheless lifted stay and allowed payment
for defense costs.
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In re MF Global Holdings, Ltd.
• 469 B.R. 177
(Bankr. S.D.N.Y.
2012).

• 515 B.R. 193
(S.D.N.Y. 2014).

It’s not necessary
to determine
whether proceeds
are property of the
estate – just lift the
stay instead!

• 151 F. Supp. 3d 356
(S.D.N.Y. 2015).
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D&O Proceeds in Post-Confirmation
Litigation Between Trustee and Former
Equity Holders
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Dueling D&O Claims
• Competing litigation against Ds&Os by
bankruptcy trustee and former equity holders
• Are the claims derivative (property of the
estate) or direct (personal to the claimant)?

• Motion to enforce plan injunction
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In re SemCrude, L.P.
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Lydia R. Webb
lwebb@grayreed.com
(469) 320-6111

Gray Reed
• Associate, Corporate Restructuring & Bankruptcy

Education
• Baylor University, B.B.A.
• Baylor University School of Law, J.D.

Honors
• National Conference of Bankruptcy
Judges NextGen program (2019)
• Rising Star by Texas Super Lawyers (2018, 2019)
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Gray Reed
•
•
•
•
•

Over 140 attorneys
Full-service, commercial law firm
Offices in Dallas, Houston & Waco
Opened in 1985
Corporate Restructuring and
Bankruptcy Department
recognized in the U.S. News &
World Report and Best Lawyers’
2019 “Best Law Firms” ranking
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