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#FoodFraud

Alternatives to Settlement
• Motion to Dismiss
• Motion to Strike

• Motion for Summary Judgment
• Defeat Class Certification

#FoodFraud
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Client’s Anticipated Reactions
THE FIVE STAGES OF CORPORATE GRIEF
1. Denial
We complied with the rules and regulations, so …we are not liable.
2. Anger
The lawsuit is frivolous; it will not cost me anything.
We must defend our company no matter what.
3. Bargaining
We can make this case go away quickly.
4. Depression
If we settle, we will attract more plaintiffs and more lawsuits.
Settling will cost too much.
5. Acceptance
If we settle, will we buy peace forever?

#FoodFraud
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Factors to Consider – Settlement Prospects
• Individual Judge's views on the key legal issues
(preemption, reliance, ascertainability, etc.)
• Individual plaintiffs' lawyers' views on settlement
conditions (discovery, coupons, notice
provisions, etc.)
• Comparison of settlement terms with gross sales
of product

• History with objectors

#FoodFraud
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Decision Tree Analysis – Consumer Class Action
•

Will the Court decide that the state law claims are preempted?

•

If the claims are not preempted, will the Court limit the action to certain product
lines, or to certain years of production?

•

If the claims are not preempted, will the Court limit the action only to one state (e.g.,
New Jersey or California) because the class representative is a citizen of that state,
or will the Court apply the law nationally?

•

If the Court does or does not limit the action to a particular state, will the Court
certify the class (either nationally or for the particular state)?

•

If a class is certified, will the Court award the full price of the product as damages, or
limit recovery to the incremental increase in price attributed to the claim at issue
(products which did not make the claim sold for $X less).

•

If a class is certified, will the Court award statutory penalties under the applicable
consumer fraud law?

#FoodFraud
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A successful motion on the pleadings can
eliminate claims and parties, but ..…
•

You will educate your adversary, who could file a stronger amended complaint.

•

Adversary may re-file in a less favorable forum.

•

A different plaintiff may file in a less favorable forum.

•

Your adversary will be better prepared for discovery.

•

Odds of dismissal with prejudice may be low.

•

If motion is weak, the Judge may lose patience with you.

•

Increased defense costs.

•

Class plaintiffs’ counsel will run up hours.

•

The motion (and a loss) could generate bad press and copycat lawsuits.

#FoodFraud
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Early Substantive
Challenges to Class
Actions
Andrew Trask, McGuireWoods LLP
atrask@mcguirewoods.com

The Big Assumption – Class
Certification Is the Real Fight
• Class certified =
• Heavy incentive for defendant to settle
• Scope of case finally defined

• Class denied =
• Individual lawsuit, resulting in
• Smallish settlement or
• Voluntary dismissal

12

So the defense strategy
• Is to make the class proposal look like this.
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How do they do this?
A complicated three-step process.
• Class proposal

• Early challenges

• Class certification motion
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5 Possible Early Challenges
•
•
•
•
•

Motion to Dismiss
Motion to Strike
Discovery Battle
Early Summary Judgment
Motion to Deny Certification

15

2 ways to think of them
• Procedural challenges (or direct challenges)
• Look to win the game outright
• Motion to Deny
• Motion to Strike

• Substantive challenges (or indirect challenges)
• Look to rearrange the chessboard
• Motion to Dismiss
• Summary Judgment
• Discovery battles
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Why do we care about this?
• Defense faces incentive to challenge early
• Dukes has frontloaded discovery costs
• In-house counsel have been asked to do more with less
• “In 2012, corporate legal departments expect to handle slightly
more of them—on average, 5.4 matters per company, up
from 4.4 in 2011. At the same time, they plan to decrease
their per suit costs, which average $776,500, by 17
percent this year.”
(Carlton Fields survey)
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Motion to Dismiss
• Specific motions have specific Rule 23 criteria they help
•
•
•
•
•
•

Standing – Adequacy
Preemption - Superiority
Sufficiency of allegations – Commonality
Plaintiff-specific problems – Typicality/commonality
Availability of injunctive relief – Rule 23(b)(2)
Availability of attorneys’ fees – Plaintiffs’ reason for being
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Challenging Specificity
• Rule 8(a)
• Rule 9(b)
• Best on allegations of fraud.
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Rule 8(a)
• Bell Atlantic v. Twombly,
550 U.S. 554, 555 (2007).
• “Asking for plausible
grounds to infer an
agreement does not
impose a probability
requirement at the
pleading stage; it simply
calls for enough fact to
raise a reasonable
expectation that discovery
will reveal evidence of
illegal agreement.“

• Ashcroft v. Iqbal, 556 U.S.
652 (2009).
• “To survive a motion to
dismiss, a complaint must
contain sufficient factual
matter, accepted as true, to
state a claim to relief that
is plausible on its face.
A claim has facial
plausibility when the
plaintiff pleads factual
content that allows the
court to draw the
reasonable inference that
the defendant is liable for
the misconduct alleged.”
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Rule 9(b)
• Frederico v. Home Depot, 507 F.3d 188, 200 (3d Cir. 2007) (complaint
should allege “the date, time and place of the alleged fraud or
otherwise inject precision or some measure of substantiation into a
fraud allegation”).
• ABC Arbitrage Plaintiffs Group v. Tchuruk, 291 F.3d 336, 350 (5th Cir.
2002) (Rule 9(b) requires complaint to “specify each allegedly
misleading statement . . . identify the speaker” and “explain the
reason or reasons why the statement is misleading”).
• Mills v. Polar Molecular Corp., 12 F.3d 1170, 1175 (2d Cir. 1993)
(“Specifically, the complaint must: (1) specify the statements that
the plaintiff contends were fraudulent, (2) identify the speaker, (3)
state where and when the statements were made, and (4) explain
why the statements were fraudulent.”).
•
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Motion to Dismiss
• In re FEMA Trailer
Formaldehyde
Products Liability
Litigation.
• 2008 U.S. Dist. LEXIS
107688 (E.D. La. Dec.
29, 2008).

• Alleged defendants
built emergency
trailers for Katrina
victims that
contained unsafe
levels of
formaldehyde.
• Defendants moved to
dismiss
• Court denied MTD
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What happened next?
• Court denied certification on typicality
grounds.
• “evident in the Court’s Order and
Reasons [on the Motion to Dismiss],
wherein the Court analyzed these claims
in considerable detail according to the
laws of the applicable states.””
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Motion to Dismiss
• Defense Advantage:
• Early resolution of case
• Educate judge on individualized issues
• Shape class cert briefing

• Defense Risk:
• Early determination that issues are common

• In re Bridgestone/Firestone, Inc. Tires Prods. Liab. Litig.,
205 F.R.D. 503 (S.D. Ind. 2001).
• (subsequent certification overruled)
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Early Summary Judgment
• Powers v. Credit Mgmt. Servs., Inc., 776 F.3d 567, 571 n.1 (8th
Cir. 2015) (“Although a district court must determine whether
to certify a class at ‘an early practicable time’ in the litigation,
Rule 23(c)(1)(A), it is not uncommon for a district court to rule
on a summary judgment motion that will clarify or simplify the
litigation prior to ruling on class certification.”).
• Schweizer v. TransUnion Corp., 136 F.3d 233, 239 (2d Cir. 1998)
(“There is nothing in Rule 23 which precludes the court from
examining the merits of plaintiff’s claims on a proper . . . Rule
56 motion for summary judgment simply because such a
motion ‘precedes resolution of the issue of class certification.’
”) (citation omitted).
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Early Summary Judgment
• Focused on plaintiff-specific issues.
• Wright v. Schock, 742 F.2d 541, 543-44 (9th Cir. 1984)
(court properly ruled on summary judgment before
certification because (1) resolution protected parties from
needless and costly litigation and (2) parties did not suffer
prejudice by early determination on merits).

26

Early MSJ arguments
• “These are not the droids you are looking for.”

• Named plaintiff not injured/not member of class.
• Early rehearsal of adequacy/typicality.
• “Please deny this motion.”
• Attack on causation.
• (e.g., plaintiff did not rely on representation)
• Early attack on commonality/predominance.
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Denial => Class Cert Denial
• Benedict v. Altria Group, Inc., 241 F.R.D. 668, 680-81, 683(D.
Kan. 2007) (denying defendant’s motion for partial summary
judgment on plaintiff’s consumer-fraud claim because “a
genuine issue of material fact exists as to causation,”
simultaneously denying class certification because “it is not
at all clear to the court how [plaintiff] and other class
members can recover damages caused by the statements
without showing individual reliance on them”).
• Barnes v. Am. Tobacco Co., 161 F.3d 127, 133-34(3d Cir. 1998)
(noting that trial court decertified class “[a]fter reviewing the
summary judgment record,” because “the individual issue of
addiction, which plaintiffs had previously represented as
playing no part in this case, is still actually part of the present
case”).
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Early Summary Judgment
• Defense Advantage:
• Win on merits, no case.
• Lose on contested material facts, sets up variations for class
certification.

• Defense Risk:
• Adverse decision on merits – legal grounds.
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Motion to Deny Certification
• Vinole v.
Countrwide Home
Loans, Inc., 571
F.3d 935, 939 (9th
Cir. 2009)

• “Rule 23 does not
preclude a
defendant from
bringing a
‘preemptive’ motion
to deny
certification.”
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Motion to Deny Certification
• Defense
Advantage:
• Allows defendant to
frame debate.
• Allows defendant
reply brief.

• Defense Risk:
• Tips hand to
plaintiffs on
arguments.
• If court denies on
procedural grounds,
1 motion for the
price of 2.
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Defeating Class Claims By
Attacking The Pleadings:
Motions to Strike
Nina Rose
Skadden Arps Slate Meagher & Flom
nina.rose@skadden.com
March 29, 2016
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Motions To Strike
• Best Avenues For Striking Class Allegations
• Ascertainability
• Subjective class definition
• Fail-safe class
• Overbroad class

• Nationwide class
• Personal injury/Medical monitoring classes
• Typicality/Adequacy
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Motions To Strike
• Pros
• The case may be over – or drastically narrowed
• May begin to make judge skeptical of class even if he/she doesn’t grant

• Cons
• Denial of motion to strike may incline the court to certify
• Even if successful, plaintiffs can still respond with a new proposed class
definition
• May help plaintiffs “fix” their case
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Motions to Strike
• Standard for motion to strike
• “‘[W]here the matter is sufficiently obvious from the
pleadings, a court may strike class allegations’ without first
permitting class discovery.”
• Stokes v. CitiMortgage, Inc., No. CV 14-00278 BRO (SHx), 2015 WL
709201, at *4 (C.D. Cal. Jan. 16, 2015)

• See also Pilgrim v. Universal Health Card, LLC, 660 F.3d 943,
949 (6th Cir. Ohio 2011) (appropriate to strike class claims
where no “discovery or . . . factual development” would
alter the central defect in the class claim).
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Ascertainability
• What is ascertainability?
• Class action defendants have long argued – and courts generally
now recognize – that “ascertainability” is an implicit prerequisite
to class certification.
• Ascertainability means that the members of a certified class must
be sufficiently definite – i.e., that class members can be easily
identified using objective criteria.
• Manual for Complex Litigation (4th) § 21.222, at 270 (class definitions must
“avoid subjective standards (e.g., a plaintiff’s state of mind) or terms that
depend on resolution of the merits (e.g., persons who were discriminated
against)”).
• 2 Alba Conte & Herbert Newberg, Newberg on Class Actions § 6:14 (4th ed.
2002) (“[A] definition in terms of objective characteristics of class members
avoids problems of circular definitions which depend on the outcome of the
litigation on the merits before class members may be ascertained”).
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Ascertainability
• Ascertainability Arguments On A Motion To Strike:
• Definition That Requires Subjective Inquiries
• “Fail-Safe” Class
• Overbroad Class
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AscertainabilitySubjective Inquiries
• Class definition cannot be subjective
• Rietdorf v. City of Fort Wayne, No. 1:15-CV-113 JVB, 2016 WL 245253
(N.D. Ind. Jan. 21, 2016).
• Court granted motion to deny certification of class of individuals who
were allegedly unconstitutionally detained by police against their will
and without a warrant or probable cause.
• Court held that proposed class failed on the pleadings for several
reasons, including the fact that determining class membership would
require court to make a subjective inquiry as to whether an individual
was “detained against his will.”
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Ascertainability –
Subjective Inquiries
• Class definition cannot be subjective
• In re Vioxx Prods. Liab. Litig., No. MDL 1657, 2012 WL 2061883 (E.D.
La. June 6, 2012)
• Striking proposed class that included “all litigants who had personalinjury actions pending in any jurisdiction of the United States
alleging damages as a result of ingestion of Vioxx . . . who consented
to . . . the terms of the [settlement agreement] for fear of losing
their retained counsel.”
• “No such class could ever be certified” because the Court would
have to examine the specific circumstances of a purported class
member’s attorney-client relationship and individualized decision to
enroll in the” settlement.
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Ascertainability – “Fail Safe”
• The ascertainability requirement also bars classes in which the named
plaintiffs propose a class definition that incorporates a legal conclusion
(e.g., all consumers who were wrongfully denied . . .).
• These are known as “fail-safe” classes.
• See Ratnayake v. Farmers Insurance Exchange, No. 2:11-cv-01668-APG-CWH,
2015 WL 875432 (D. Nev. Feb. 27, 2015) (the proposed class definitions created
“fail-safe” classes because they included only insureds who had received
“insufficient discounts under Nevada law”)
• Alhassid v. Bank of America, N.A., No. 14-CIV-20484, 2015 WL 4606760 (S.D.
Fla. July 31, 2015) (holding that the nine class definitions proposed by the
plaintiffs were impermissibly fail safe because membership in the class would
be dependent on whether the company violated HUD guidelines or the
company’s internal policies)
• Agostino v. Quest Diagnostics Inc., 256 F.R.D. 437, 479 (D.N.J. 2009) (“A court
40
must reject a proposed class or subclass definition that ‘inextricably intertwines
identification of class members with liability determinations.’”)

Ascertainability – “Fail Safe”
• Fail-safe class definitions fail on the pleadings
• Sherrod v. Enigma Software Group USA, LLC, No. 2:13-cv-36, 2016 WL
25979 (S.D. Ohio Jan. 4, 2016).
• Striking proposed breach of contract class defined to include “all
consumers who subscribed to Enigma’s software products, canceled
their subscription, and were charged for a renewal without giving
Enigma prior authorization.”
• The proposed class failed because the “definition incorporates the
breach and damage elements of the contract claim – namely, that
Enigma failed to perform its obligation under the License
Agreement to honor cancellation requests and that consumers were
charged for renewal.”
• “[B]ecause the only way for Enigma to know who is a member of
this class is to wait until liability is established, this is an
impermissible fail-safe class.”
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Ascertainability – “Fail Safe”
• Fail-safe class definitions fail on the pleadings
• Bell v. Cheswick Generating Station, No. 12-929, 2015 WL 401443
(W.D. Pa. Jan. 28, 2015)
• Granting motion to strike putative class of individuals who own or
inhabit residential property within a one-mile radius of the
defendant’s coal-fired electrical generating station and “whose
property was damaged by noxious odors, fallout, pollutants and
contaminants” originating from the facility.
• Zarichny v. Complete Payment Recovery Services, Inc., No. 14-3197,
2015 WL 249853 (E.D. Pa. Jan. 21, 2015)
• Granting motion to strike proposed class consisting of individuals
who received telephone calls without the recipient’s prior express
consent in violation of the statute.
• Class was “defined so that whether a person qualifies as a member
depends on whether the person has a valid claim.”
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Ascertainability –
Overbroad Class
• Overbroad class = class that includes all users of a
product or service
• Irrespective of whether the proposed class members suffered any
injury or have any complaints about the product or service.

• Problem = class includes many members who lack
standing to assert the claims alleged
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Ascertainability –
Overbroad Class
• Motions to strike may not be as effective for overbroad
classes because courts often give plaintiffs the
opportunity to redefine the class.
• Hockenbury v. Hanover Insurance Co., No. CIV-15-1003-D, 2016
WL 552967 (W.D. Okla. Feb. 10, 2016):
• Proposed class stricken as overbroad because it included all insureds
who submitted claims during the class period, even if they benefited
from filing a claim or were not otherwise injured by the insurer’s
alleged misconduct.
• Court granted leave to amend the class allegations, finding it was
premature to address the propriety of class treatment before an
ascertainable class was properly defined.
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Ascertainability
• Some courts allow plaintiffs the opportunity to “fix”
classes regardless of what the problem is:
• St. Louis Heart Center, Inc. v. Nomax, Inc., No. 4:15CV517 RLW,
2015 WL 9451046 (E.D. Mo. Dec. 23, 2015) (agreeing that
proposed class definition was “overly vague” and “imprecise” but
refusing to strike class because the plaintiffs should have the
opportunity to “refine” the class definition based on discovery).
• Rysewyk v. Sears Holdings Corp., No. 15 CV 4519, 2015 WL
9259886 (N.D. Ill. Dec. 18, 2015) (refusing to strike “fail safe”
class definition on grounds that the definition was merely a
“placeholder” intended to give notice of the type of class the
plaintiffs eventually would seek to certify, and could be changed
by plaintiffs down the line).
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Nationwide Classes
• Nationwide classes are often stricken
• Becnel v. Mercedes-Benz USA, LLC, No. CIV.A. 14-0003, 2014 WL
2506506, at *2 (E.D. La. June 3, 2014) – granting motion to strike class
proposed nationwide class of purchasers of allegedly defective vehicles
because “it is reasonable to assume that this matter will require the
application of laws from fifty-one different jurisdictions” creating
“serious manageability issues.”
• Rikos v. Procter & Gamble Co., No. 1:11-CV-226, 2012 WL 641946, at
*5 (S.D. Ohio Feb. 28, 2012) – granting motion to strike nationwide
class of purchasers of allegedly ineffective probiotic because California
law could not be uniformly applied to the claims of all proposed class
members and the applicable state warranty laws involved material
differences.

46

Nationwide Classes
• But beware: defendants are required to show
legal variations
• Rysewyk , 2015 WL 9259886
• Denying motion to strike nationwide class.
• Court noted that, unlike a motion for class certification, the
defendant bears the burden of showing class certification is
improper in a motion to strike.
• To do so, a defendant must “explain in []detail . . . how the
relevant laws of the different states differ in material ways—
and to what degrees—so as to make it apparent at this stage
that individual questions will predominate over common
ones.”
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Medical Monitoring & Personal Injury
Classes
• Medical monitoring & personal injury classes involve
complicated and individualized factual inquiries
• In re Yasmin & Yaz (Drospirenone) Mktg., 275 F.R.D. 270, 279 (S.D. Ill.
2011)
• Striking nationwide class seeking personal injury damages and
medical monitoring as a result of using allegedly defective birth
control in light of legal and factual variations.
• Class certification inappropriate in personal injury cases, where
proving causation will require:
• (1) “an examination of each class member's medical history, including
pre-existing conditions and use of other medications;”
• (2) “an evaluation of potential alternate causes for the alleged injury;”
and
• (3) “an assessment of individualized issues pertaining to each class
member's prescriber” including the doctor’s knowledge of the risks.
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Medical Monitoring & Personal Injury
Classes
• Coleman v. Union Carbide Corp., No. 2:11-0366, 2013 U.S. Dist. LEXIS
140613 (S.D. W. Va. Sept. 30, 2013)
• Denying motion for class certification of class seeking medical
monitoring for various diseases after they were exposed to alleged
air pollutants.
• According to the court, “no circuit court of appeals has ever
approved certification of a medical monitoring class action.”
• The “individual nature of the medical monitoring elements of
significant exposure and significantly increased risk present
inestimable problems from a manageability perspective[.]”
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Typicality/Adequacy
• Typicality/Adequacy – Class improper if no amount of
discovery could ever show that the named plaintiffs can
stand in the place of absent class members:
• Lee v. Children's Place Retail Stores, Inc., No. 14 C 3258, 2014 WL
5100608, at *3 (N.D. Ill. Oct. 8, 2014)
• Granting motion to strike class alleging employment claims
based on failure to pay overtime and “off-the-clock” work
requirements.
• Named plaintiff, a store manager, was neither typical of – nor
could adequately represent – regular employees because
managers were the ones who ordered employees to work
overtime.
• In addition, the named plaintiff (a former employee) had a
conflict with current managers who could be disciplined if
found to have forced employees to work overtime.
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Typicality/Adequacy
• Typicality/Adequacy lacking:
• Schilling v. Kenton County, 2011 U.S. Dist. LEXIS 8050 (E.D. Ky.
Jan. 27, 2011)
• Granting motion to dismiss class claims based on allegation
that county jails failed to properly administer prescription
medications to incarcerated prisoners where the named
plaintiffs received different medical care and suffered
different alleged injuries.
• “[W]here the plaintiffs’ claims depends on each individual’s
unique interactions with the defendant, the typicality
requirement is lacking.”
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