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Secured Lender Review: 7 Cautionary Rules — Part I

Law360, New York (April 4, 2011) -- Over the past several years, many companies have experienced
difficulty in emerging from Chapter 11 as reorganized entities. This phenomena stands out in the current
distressed marketplace. Although there are multiple causes for the resulting decline in true Chapter 11
reorganizations, a number of controversial decisions issued by prominent courts have changed the
restructuring landscape for all constituents, but most acutely for secured lenders. Based on these
decisions, we have formulated seven practical and cautionary rules for secured lenders to consider as
they navigate the changed terrain.[1]
Part I of this article sets forth Rules 1 through 4; Part II (to be published April 12, 2011) sets forth Rules 5
through 7. Part II of this article also provides practical guidance for secured lenders at the major stages
of a transaction — from initial negotiation of the loan through restructuring and/or bankruptcy.
Rule Number 1: A vague or imprecise intercreditor agreement may not be enforced.
Rule Number 2: In certain parts of the country, including Delaware and Texas, collateral can be sold
without honoring a secured lender's right to credit bid.
Rule Number 3: A 363 sale to a junior lender that violates the terms of the intercreditor agreement may
be approved by the court, and a senior lender may have no rights on appeal if the sale has already
closed “in escrow.”
Rule Number 4: In certain parts of the country, including New York, strategic investors seeking to
implement loan-to-own strategies in a Chapter 11 case should proceed with caution.
Rule Number One: A Vague or Imprecise Intercreditor Agreement May Not Be Enforced

.

An intercreditor agreement should clearly identify the relative rights of the parties. In the absence of
razor-like precision, junior lenders may be able to assert themselves in the borrower’s bankruptcy case,
even where doing so would violate the spirit of the subordination embodied in the intercreditor
agreement.

In In re Boston Generating LLC, No. 10-14419 (SCC) (Bankr. S.D.N.Y. 2010), the debtor proposed to sell
substantially all of its assets to a stalking horse bidder on an expedited schedule. Junior lenders objected
to the bid procedures and to the 363 sale itself. Senior lenders sought to silence the juniors, claiming
that the very terms of their intercreditor agreement prohibited any objection by the junior lenders.
Construing the terms of the intercreditor agreement,[2] the court found it did not contain an
“unequivocal” and “express” waiver of the junior lenders’ right to object as required under New York
law. Accordingly, the court allowed the junior lenders to object to the bid procedures and to the 363
sale, even though their objections violated the “spirit” of the intercreditor agreement.
The opposite outcome was obtained in Ion Media Networks Inc. v. Cyrus Select Opportunities Master
Fund Ltd. (In re Ion Media Networks Inc.), 419 B.R. 585 (Bankr. S.D.N.Y. 2009). In that case, junior
lenders attempted to challenge the validity of liens on certain assets in the shared collateral package.
The court declined to entertain the junior lenders’ challenge, holding instead that under the “express”
terms of the intercreditor agreement, the junior lenders had agreed “to be ‘silent’ as to any dispute
regarding the validity of the liens.”*3+ Ion Media, 419 B.R. at 593-94.
Importantly, the court went on to note that plainly “worded contracts establishing priorities and limiting
obstructionist, destabilizing and wasteful behavior should be enforced and creditor expectations should
be appropriately fulfilled.” Ion Media, 419 B.R. at 595.
The Bottom Line:


Consider adapting the ABA Model Intercreditor Agreement to the specific terms of the deal.[4]



In the intercreditor agreement, identify with specificity each right a junior lender is waiving,
such as the right to (a) contest the validity of liens, (b) object to bid procedures, (c) object to a
363 sale of the borrower’s assets, (d) seek appointment of an examiner or trustee, or (e) convert
the case to Chapter 7.



Specify in the intercreditor agreement that any dispute or ruling by the court about what
constitutes “collateral” will not affect in any manner whatsoever (a) the lien and claim
subordination provisions embodied in the agreement, (b) the relative priorities of each of the
parties in and to the collateral, or (c) the relative priorities of each of the parties in and to any
proceeds of the collateral or any payment.



Specify in the intercreditor agreement that the failure to perfect the security interest in any of
the collateral will not affect in any manner whatsoever (a) the lien and claim subordination
provisions embodied in the agreement, (b) the relative priorities of each of the parties in and to
the collateral, or (c) the relative priorities of each of the parties in and to any proceeds of such
collateral or any payment.

Rule Number Two: In Certain Parts of the Country, Including Delaware and Texas, Collateral Can Be
Sold Without Honoring a Secured Lender's Right to Credit Bid.
In 2010, the Third Circuit Court of Appeals ruled that a debtor could sell substantially all of its assets
pursuant to a plan of reorganization without granting secured lenders the right to credit bid. See In re
Philadelphia Newspapers LLC, et al., 2010 WL 1006647 (3d Cir. 2010).
The ruling was unsettling on many levels as it eviscerated the assumed protections of section 363(k) of
the Bankruptcy Code, condoned a sale to a group which included former insiders and shareholders of
the debtor, and serves as binding precedent for bankruptcy cases filed in the District of Delaware, the
venue of choice for many debtors. Based on its far-reaching and momentous effects, the ruling has been
widely reported.
The Philadelphia Newspapers decision adopted the rationale of the decision in Bank of New York Trust
Co. NA v. Official Unsecured Creditors' Comm. (In re Pacific Lumber Co.), 584 F.3d 229 (5th Cir. 2009), in
which the Fifth Circuit Court of Appeals held that secured lenders could not credit bid for assets
following a judicial valuation of the collateral and a private judicial sale.
However, in In re River Road Hotel Partners LLC, Case No. 09-30029 (Bankr. N.D. Ill. October 2010), the
court declined to follow the holding of Philadephia Newspapers and Pacific Lumber and held that the
debtor could not propose bidding procedures for a “sale under a plan” that prevented the secured
creditor from credit bidding its debt. It remains to be seen how other circuits will react to attempts by
debtors to sell secured lenders’ collateral without honoring the right to credit-bid.
The Bottom Line:


If the debtor needs the consent of the lender to use cash collateral or needs post-petition
financing and the lender itself wishes to provide it, consider conditioning that consent on
obtaining an order giving the lender the right to credit bid in the event of a sale of the collateral
— whether that sale occurs pursuant to section 363, under or in connection with a Chapter 11
plan, or otherwise.



In a sale of the debtor’s assets, consider submitting a cash bid for the collateral, conditioned on
the debtor paying the secured claim in cash in full (i.e., with the sale proceeds) no later than a
date certain.

Rule Number Three: A 363 Sale to a Junior Lender that Violates the Terms of the Intercreditor
Agreement May Be Approved and a Senior Lender May Have No Rights on Appeal if the Sale Closes “In
Escrow.”
In In re Westpoint Stevens Inc., 600 F.3d 231 (2d Cir. 2010), two groups of creditors competed for the
debtor’s assets in a 363 sale. The first group held a majority of the senior debt (the “Contrarians”), and
the second group held some senior debt and a majority of the junior debt (“Aretex”).
The terms of Aretex’ offer did not provide for the payment of the senior debt in cash in full. Instead,
Aretex proposed to give the seniors stock in the new company (valued at $489 million). Aretex also
proposed to give the juniors stock in the new company (valued at $95 million), and to pay $187 million
in cash for additional shares After giving effect to these terms, Aretex would have a controlling stake in
the new company.
When the bidding concluded, the bankruptcy court declared Aretex the winner notwithstanding the fact
that the intercreditor agreement provided that until the senior debt was paid in cash in full, the junior
lenders could not receive anything.
The Contrarians appealed and moved to stay entry of the sale order. However, rather than litigate the
stay, the Contrarians agreed to allow the sale to close, while staying the distribution of the securities
allocable to the junior lenders (i.e., Aretex and others) pending further order of the court.
On appeal, the district court held that distributions of securities to the holders of junior debt would
violate the intercreditor agreement. Accordingly, the district court ordered the securities allocated
under the plan to the junior debt holders be paid to the senior debt holders.
The Second Circuit reversed the district court’s ruling. The Second Circuit agreed that the terms of
Aretex’s winning bid violated the intercreditor agreement. However, the Second Circuit held that
pursuant to the Bankruptcy Code, appellate review of the sale was statutorily moot.
Specifically, pursuant to Bankruptcy Code section 363(m), in the absence of a stay of the sale order,
reversal or modification of the order on appeal would not affect the validity of such sale to Aretex as a
good faith purchaser.[5]
The Bottom Line:


If unsatisfied with the terms of a 363 sale, do not rely on a closing “in escrow.” Consider
pursuing a stay pending appeal and/or make sure the sale order reserves rights to argue that
distributions made on account of the sale violate the intercreditor agreement.

Rule Number Four: In Certain Parts of the Country, Including New York, Strategic Investors Seeking to
Implement Loan-to-Own Strategies in Bankruptcy Should Proceed with Caution.
The Chapter 11 case of In re DBSD North America Inc., 421 B.R. 133 (Bankr. S.D.N.Y. 2009), aff’d in part,
rev’d in part Dish Network Corp. v. DBSD North America Inc. (In re DBSD North America Inc.), __ F.3d __,
2011 WL 350480 (2d Cir. 2011), casts some doubt on the ability of strategic investors to implement loanto-own strategies.
In DBSD, the debtor’s proposed plan provided for the repayment of the first lien debt with a new
secured note, and for the holders of second lien debt to receive equity in reorganized DBSD. DISH
Network, which competed with the debtor through its wholly owned subsidiary, purchased all of DBSD’s
outstanding first lien debt at par, and also bought that portion of the second lien debt which was not
subject to a lock-up agreement (approximately 17 percent).
DISH voted both classes of claims against DBSD’s plan. DBSD asked the bankruptcy court to “designate,”
or disallow, DISH’s votes pursuant to Bankruptcy Code section 1126(e). That section provides that a
bankruptcy court may designate the votes of “any entity whose acceptance or rejection of such plan was
not in good faith ...” DBSD alleged that DISH acted in bad-faith based on the following:


After the debtor filed a plan which proposed to pay the first lien debt with a new note, DISH
bought the first lien debt at par. By overpaying for the first lien debt, DISH demonstrated that it
was not interested in making a profit on the debt itself, but instead acquired the debt for other
strategic purposes.



DISH only purchased that second lien debt which was not subject to a plan support agreement
so that it could vote these claims to reject the plan.



DISH attempted to propose its own plan and approached the debtor about a strategic
transaction.



DISH’s internal documents demonstrated that it purchased the first and second lien debt for the
purpose of gaining control of DBSD.

The bankruptcy court concluded that DISH’s actions constituted bad faith and therefore its votes in both
the first lien and second lien classes should be disallowed. According to the bankruptcy court, DISH did
not act to maximize recovery on its claim, but rather to gain control of DBSD outside of either the
“traditional” plan or asset purchase process.

On appeal, the Second Circuit, affirmed the decision of the bankruptcy court, but attempted to narrow
the breadth of that ruling by stating that acquisitions and other strategic transactions benefit all parties
in bankruptcy, that creditors should continue to pursue such transactions, and that there is “no
categorical prohibition” on purchasing claims with acquisitive or other strategic intentions. The Second
Circuit left “for another day the situation in which a preexisting creditor votes with strategic intentions.”
Id. at *20.
Other comments by the Second Circuit, however, seem to contradict its attempts to narrow the decision
of the bankruptcy court. For example, the opinion states that its ruling should deter attempts by
purchasers to “obtain a blocking position” and thereby “control the bankruptcy process for *a+
potentially strategic asset,” and that using claims “bought to secure an advantage in pursuing that
strategic transaction” can support a finding that the purchaser acted in bad faith. See id.
These broad statements call into question a fundamental strategy of distressed investors, namely,
purchasing a significant position in the fulcrum security in order to obtain control of the equity of a
reorganized debtor.
Importantly, in rendering its opinion, the Second Circuit ruled that whether or to what extent the debtor
satisfied the cram-down standards of Bankruptcy Code section 1129(b) with respect to DISH’s claims
was an unnecessary consideration. Because DISH’s votes had been designated, Bankruptcy Code section
1129(a)(8) (requiring acceptance of the plan by impaired classes) was inapplicable, as was satisfaction of
the Bankruptcy Code’s cram-down provisions vis-à-vis DISH’s claim. See id. at 20-21.
The Bottom Line:


If purchasing debt for strategic reasons (a) do so prior to the filing of a disclosure statement or
plan, and (b) do not pay in excess of the expected recovery on the debt if purchasing after the
filing of a plan or disclosure statement.



Direct or indirect competitors of a debtor (possibly including funds with material investments in
the debtor's industry) should carefully study the DBSD opinion and subsequent developments
before acquiring claims to control the debtor’s bankruptcy proceedings.



If seeking control of the debtor, consider bidding for the assets or approaching the debtor’s
board of directors regarding a purchase of the debtor’s assets.



Be aware that if your votes are designated, the debtor may treat your claims without satisfying
even the cram-down provisions of the Bankruptcy Code.

--By Ancela R. Nastasi and Keith N. Sambur, Richards Kibbe & Orbe LLP
Ancela Nastasi is a partner in Richards Kibbe & Orbe's restructuring and bankruptcy group in the firm's
New York office. Keith Sambur is an associate with the firm in the New York office.
The opinions expressed are those of the authors and do not necessarily reflect the views of the firm, its
clients, or Portfolio Media, publisher of Law360. This article is for general information purposes and is
not intended to be and should not be taken as legal advice.
[1] Due to the fact that intercreditor agreements are generally used to protect the rights of the senior
lenders, this article is written from that perspective, although the many of the observations and drafting
suggestions apply with equal force to junior lenders.
*2+ The intercreditor agreement in Boston Generating provided that the senior lenders had “the
exclusive right to enforce rights, exercise remedies and make determinations regarding the release, sale,
disposition or restrictions with respect to the Collateral without any consultation with or the consent of”
the junior lenders.
[3] The intercreditor agreement in Ion Media provided: Each of the Secured Parties acknowledges and
agrees . . . to the relative priorities as to the Collateral ... [provided for in the security agreement] . . .
and acknowledges and agrees that such priorities ... shall not be affected or impaired in any manner
whatsoever including, without limitation, on account of ... any nonperfection of any lien purportedly
securing any of the Secured Obligations (including, without limitation, whether any such Lien is now
perfected, hereafter ceases to be perfected ... or otherwise is set aside, invalidated, or lapses).”
[4] A copy of the ABA Model Intercreditor Agreement is available at
http://apps.americanbar.org/buslaw/committees/CL190029pub/materials/mica/20081109-draft.pdf.
[5] As a partial remedy for the Contrarians the Second Circuit did direct the distribution of additional
equity to the senior lenders in an amount that still left Aretex in control of the company.
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Secured Lender Review: 7 Cautionary Rules — Part II

Law360, New York (April 11, 2011) -- In the recent past, the judiciary has issued a number of decisions
which altered the restructuring landscape for all constituents, but particularly for secured lenders. Based
on these decisions, we have formulated seven cautionary rules for secured lenders to consider. Part I of
this article published on April 4, set forth Rules 1 through 4.
Part II of this article also provides practical guidance for secured lenders at the major stages of a
transaction — from initial negotiation of the loan through restructuring and/or bankruptcy.
Rule Number 5: A plan proposed by junior lenders that crams-down senior lenders in violation of the
terms of an intercreditor agreement can be confirmed.
Rule Number 6: A secured lender may be forced to accept a new note containing less favorable terms
than existed prepetition in full satisfaction of its claim pursuant to the terms of a Chapter 11 plan.
Rule Number 7: Make-whole provisions and prepayment premiums may be unenforceable in bankruptcy
unless the debt instrument expressly provides that such provisions survive the automatic acceleration
caused by the filing of the bankruptcy petition.
Rule Number Five: A plan proposed by junior lenders that crams-down senior lenders in violation of
the terms of an intercreditor agreement can be confirmed.
In In re TCI 2 Holdings LLC, 428 B.R. 117 (Bankr. D. N.J. 2010), over the categorical objection of senior
lenders and despite the express contravention of the intercreditor agreement, junior lenders confirmed
a plan which paid senior lenders only partially in cash while making a distribution to themselves.
In this Trump casino Chapter 11 case, the intercreditor agreement at issue preserved the junior lenders’
right to act as general unsecured creditors. Id. at 140. Based on this provision, the junior lenders argued
that they were entitled to file and have the court confirm their own reorganization plan — a plan which
provided for the seniors to receive cash and a note as payment in full, and also provided for the juniors
to receive equity in the reorganized debtors. Id. at 130-131, 140.

The seniors objected to the juniors’ plan, and argued that the juniors' plan did not comply with the
terms of the interecreditor agreement because it would provide a distribution to the junior lenders even
though senior lenders were not being paid in full in cash, and did not require the junior lenders to remit
their distribution to the senior lenders. Id. at 130-31, 139-40.
The court overruled the seniors’ objection and confirmed the juniors’ plan under Bankruptcy Code
Section 1129(b) — the cramdown provisions of the Bankruptcy Code. The court reasoned that even
though Bankruptcy Code Section 510(a) — the Bankruptcy Code section providing for enforcement of
subordination agreements — generally requires the enforcement of subordination agreements in
bankruptcy, this section was inoperable in a cramdown.
Specifically, the phrase contained in Section 1129(b) — “notwithstanding Section 510(a)” — made
examination and enforcement of the intercreditor agreement irrelevant.[1] Id. at 140-41.
The court’s ruling did not preclude the senior lenders from seeking damages for breach of contract
against junior lenders. Id. at 142. However, because the confirmation order contained a finding that the
seniors received the equivalent of 100 percent cash payment under the plan, it is questionable whether
they could ultimately demonstrate that they suffered any damages.[2]
The Bottom Line:








If possible, the intercreditor agreement should include waivers of a junior lender’s rights as
unsecured creditors in general, and specifically to propose a plan. Although these provisions
would not prevent a cramdown by junior lenders, senior lenders may be able to rely on these
provisions in a third-party action outside of bankruptcy court seeking to enforce the
intercreditor agreement.
The intercreditor agreement should provide that in the event that the seniors are paid with
consideration other than cash, the juniors shall not seek an order of the court holding that such
payment constitutes the equivalent of a 100 percent cash payment. The intercreditor
agreement should also provide that if such an order is ultimately entered, it shall apply solely for
purposes of cramdown under Section 1129(b) of the Bankruptcy Code, and shall not be binding
on the seniors vis-a-vis the juniors in any action against juniors to enforce the terms of the
intercreditor agreement or otherwise, and shall have no precedential effect in any such action.
The intercreditor agreement should provide that in the event that the seniors are paid with
noncash consideration without their consent — whether pursuant to a plan or otherwise — the
seniors shall be entitled to receive a sum certain in liquidated damages from the juniors.
Consider bargaining for anti-cramdown provisions in a cash collateral order or debtor-inpossession financing order.

Rule Number Six: A secured lender may be forced to accept a new note containing less favorable
terms than existed prepetition in full satisfaction of its claim pursuant to the terms of a confirmable
Chapter 11 plan.

In DBSD, the debtor proposed a plan which paid 100 percent of it’s secured creditor’s prepetition claim
with a new note. See In re DBSD, 419 B.R. at 188-89. That new note had far less favorable terms — a) it
PIK'd interest at the predefault, preforbearance rate of 12.5 percent per annum b) it matured in four
years, with a balloon payment due at maturity; c) it eliminated or modified certain covenants; and d) it
contained less restrictive cross-default provisions.
Repayment of the new note was highly speculative, in that it depended on an unidentified strategic
investor or additional financing from an unknown source. Id.
Despite these debtor-friendly revisions, and even despite the risky nature of debtor’s ability to repay the
note at maturity, the court approved a cramdown of the secured lender.[3] The court concluded that
the 12.5 percent interest rate was appropriate as the loan presented no “new” or “increased risk.” Id. at
189-90.
The court noted that any risk was certainly present when the secured lender “purchased the first-lien
debt at par.” Id. The court also focused on the fact that the plan significantly de-levered the debtor and
thus “considerably reduce*d+” the risk to the first-lien lender. Id.[4]
The Bottom Line:


Consider bargaining for anti-cramdown provisions in a cash collateral order or debtor-inpossession financing order.

Rule Number 7: Make-whole provisions and prepayment premiums may be unenforceable in
bankruptcy unless the debt instrument expressly provides that such provisions survive the automatic
acceleration caused by the filing of the bankruptcy petition.
It is common for secured debt instruments to contain provisions which either expressly prohibit
prepayment of the underlying debt (referred to as “no-call” provisions), or which permit prepayment
but require additional charges or fees (referred to as “prepayment premiums”) or compensation for the
loss associated with early payment (referred to as “make-whole” payments).
The enforceability of these no-call provisions, prepayment premiums and make-whole payments in
bankruptcy has been widely litigated with secured lenders at times being unable to receive the benefit
of their bargain due to faulty documentation.
In In re Calpine Corp., 365 B.R. 392 (Bankr. S.D.N.Y. 2007) (Calpine I), the debtor sought authorization to
prepay certain debt, even though the indenture in issue contained no-call provisions. Calpine I, 365 B.R.
at 398-400. The secured lenders argued that such prepayment was prohibited by the express terms of
the indenture. In the alternative, if the prepayment was permitted, the secured lenders asserted that
they were entitled to a secured claim equal to the amount of interest they expected to receive over the
life of the loan and/or the prepayment premiums provided in the indenture. Id.

In making its decision, the bankruptcy court noted the well-established principle that all indebtedness of
the debtor is automatically accelerated upon the filing of a bankruptcy petition and that no-call
provisions are not specifically enforceable in bankruptcy cases. Calpine I, 365 B.R. at 397.
Under the facts before the court, the no-call provisions did not expressly provide that they remained in
effect following automatic acceleration caused by the debtor’s bankruptcy filing. Accordingly, the court
held these no-call provisions were not specifically enforceable and permitted the debtor to prepay the
indebtedness.
Nonetheless, the bankruptcy court granted the lenders' unsecured claims on account of their
“expectation damages” resulting from the breach of the no-call provisions in an amount equal to the
interest the lenders expected to receive over the life of the debt instruments.
On appeal, HSBC Bank USA NA v. Calpine Corp., 2010 U.S. Dist. LEXIS 96792 (S.D.N.Y. 2010) (Calpine II),
the district court held that the no-call provisions were unenforceable, but disallowed the grant of the
unsecured claim. Calpine II, at 10-12.
Critical to the court’s ruling was that the debt instruments failed to expressly provide that the no-call
provisions and related prepayment charges were enforceable after the debtor filed its bankruptcy
petition.[5] Id. By failing to expressly provide for the post-petition enforcement of these provisions, the
court believed the lenders chose to forego any prepayment premiums in favor of an immediate right to
collect their entire debt after a bankruptcy event of default. Id. at 14-16.
Therefore, according to the court, providing the lenders with “expectation damages” would grant the
lenders damages for which they had not bargained. Id. Additionally, since the claim for expectation
damages was tantamount to a claim for un-matured interest, since the lenders were not oversecured,
and since the debtor was not solvent, the lenders were not entitled to the payment. Id. at 23-24.
A contrary conclusion was recently reached in In re Premier Entertainment Biloxi, 2010 Bankr. LEXIS
2994 (Bankr. S.D. Miss. 2010). In Biloxi, the court agreed with Calpine I, and found that the lenders were
entitled to expectation damages in the form of an unsecured claim. Biloxi, at 130-31.
The Biloxi court issued this ruling even though the debt instruments did not expressly provide that the
prepayment premiums remained due following automatic acceleration caused by a bankruptcy filing. Id.
Although the court did not equate the “prepayment” premium to unmatured interest, the debtor’s
solvency was critical to the allowance of the claim. Id. at 138-48.
More recently, in In re Chemtura, No. 09-11233 (REG) (Bankr. S.D.N.Y. 2010) (Slip Op. Oct. 21, 2010), the
court approved a settlement which allowed unsecured lenders to receive claims for prepayment
premiums.[6] In so doing, the court found the terms of the settlement — and the unsecured claims
awarded therein — to be reasonable. Although the court did not make express findings regarding the
enforceability of the prepayment premiums, it did find that there was a reasonable basis for the debtor
to conclude that the claims were enforceable.

In making its determination about the reasonableness of the settlement, the Chemtura court undertook
a two part inquiry: First, were the prepayment premiums enforceable under state law and second, were
the claims for prepayment premiums enforceable under the Bankruptcy Code.
Regarding the first question, the court held that prepayment premiums would be enforced under New
York law (which governed the debt instruments) so long as a) the agreements expressly provided that
the prepayment premiums would remain due following automatic acceleration caused by a bankruptcy
filing; and b) the prepayment premium itself reasonably compensated the lenders for damages and did
not represent a penalty. Chemtura, Slip. Op. at 56-60.
With respect to the second question, the court found that while the prepayment premiums were
enforceable as a contractual matter, the ability to assert a claim for the prepayment premiums
depended on the financial condition of the debtor. The court reasoned that the prepayment premiums
are “proxies” for claims for unmatured interest and therefore should be disallowed except to the extent
the debtor is solvent and secured creditors will receive post-petition interest on their claims. Id. at 6064.[7]
The Bottom Line:





Debt instruments must make clear that no-call provisions and prepayment premiums survive
automatic acceleration caused by the filing of a bankruptcy petition by the borrower.
Debt instruments should make clear that upon an event of default, the prepayment premium
shall be added to the principal amount of the indebtedness. This provision will help mitigate
arguments that the prepayment premium constitutes or is a proxy for future interest payments.
The prepayment premium must be clearly identified and must be “reasonable.” In other words,
it should reasonably approximate the damages that lenders might incur if the debt were prepaid
prior to scheduled maturity — i.e., nonreceipt of anticipated interest payments.

Conclusion
The following issues should be considered by secured lenders at critical junctures in the lifespan of an
investment:
Negotiating the Loan Documents
The Debt Instrument




Provide that no-call provisions and prepayment premiums survive automatic acceleration
caused by the filing of a bankruptcy petition by the borrower. (Calpine/Biloxi/Chemtura).
Provide that upon an event of default, the prepayment premium will be added to the principal
amount. (Calpine/Biloxi/Chemtura).
Clearly identify the prepayment premium and make it a reasonable approximation of the
damages that might be incurred if the debt were prepaid prior to scheduled maturity — i.e.,
nonreceipt of anticipated interest payments. (Calpine/Biloxi/Chemtura).

The Intercreditor Agreement








Include a waiver of junior lender’s rights as unsecured creditors. Identify with specificity each
right a junior lender is waiving — i.e., the right to object to bid procedures or the 363 sale itself,
or to move to appoint an examiner, or to propose a plan (Boston Generating).
Specify that any dispute or ruling by the court about what constitutes “collateral” or the failure
to perfect the security interest in the collateral will not affect a) the lien and claim subordination
provisions embodied in the agreement; b) the relative priorities of each of the parties in and to
the collateral, the proceeds of the collateral or any payment (Ion Media).
Provide that in the event that the seniors are paid with consideration other than cash, the
juniors shall not seek an order of the court holding that such payment constitutes the equivalent
of a 100 percent cash payment. (TCI 2 Holdings).
In the event that the seniors are paid with noncash consideration without their consent —
whether pursuant to a plan or otherwise — provide that the seniors are entitled to receive some
amount of liquidated damages. (TCI 2 Holdings).

Bankruptcy of the Borrower
Acquiring Claims/Strategic Investments:






Direct or indirect competitors of a debtor (possibly including funds with material investments in
the debtor's industry) should study the DBSD opinion and subsequent developments carefully
before acquiring claims to control the debtor’s bankruptcy proceedings.
If purchasing debt for strategic reasons, do so prior to the filing of a disclosure statement or
plan. If purchasing the debt following the filing of a disclosure statement or plan, do not pay in
excess of the projected recovery on the debt (DBSD).
If seeking control of the debtor, consider bidding for the assets or approaching the debtor’s
board of directors regarding a purchase of the debtor’s assets (DBSD).

Cash Collateral and DIP Financing Orders




Consider conditioning consent to use cash collateral and/or the provision of post-petition
financing on obtaining an order giving the lender the right to credit bid in the event of a sale of
the collateral — whether that sale occurs pursuant to Section 363, in connection with a Chapter
11 plan, or otherwise (Philadelphia Newspapers).
Consider bargaining for anti-cramdown provisions in a cash collateral order or debtor-inpossession financing order. (DBSD).

363 Sale


In a sale of the debtor’s assets, consider submitting a cash bid for the collateral, conditioned on
the debtor paying the secured claim in cash in full (i.e., with the sale proceeds) no later than a
date certain (Philadelphia Newspapers).



If unsatisfied with the terms of a 363 sale, do not rely on a closing “in escrow.” Consider a stay
pending appeal and/or preserve rights in the sale order to challenge the distribution of the sale
proceeds. (Westpoint Stevens).

--By Ancela R. Nastasi and Keith N. Sambur, Richards Kibbe & Orbe LLP
Ancela Nastasi is a partner in Richards Kibbe & Orbe's restructuring and bankruptcy group in the firm's
New York office. Keith Sambur is an associate with the firm in the New York office.
The opinions expressed are those of the authors and do not necessarily reflect the views of the firm, its
clients, or Portfolio Media, publisher of Law360. This article is for general information purposes and is
not intended to be and should not be taken as legal advice.
*1+ Section 1129(b) provides: “Notwithstanding Section 510(a) of this title, if all of the applicable
requirements of subsection (a) of this section other than paragraph (8) are met with respect to a plan,
the court ... shall confirm the plan.” 11 U.S.C. § 1129(b). A contrary result was reached in In re Consul
Restaurant Corp., 146 B.R. 979, 988 (Bankr. D. Minn. 1992).
*2+ The authors note that parties appealed the court’s confirmation order on other grounds. See Beal
Bank, S.S.B et. al v. Ad Hoc Committee et al, No. #1-10-cv-03120, pending in the U.S. District Court for
the District of New Jersey.
[3] In rendering its opinion, the Second Circuit did not consider the terms of the cramdown. See Dish
Network Corp. v. DBSD North America Inc. (In re DBSD North America, Inc.), __ F.3d __, 2011 WL
350480, *20-21 (2d Cir. 2011). Accordingly, the bankruptcy court’s ruling on cramdown may be
construed as dicta as opposed to binding authority.
[4] Some would argue that the secured lender in DBSD fell on disfavor with the court as a direct result of
its loan-to-own strategy (see supra, Part IV), and that this led to the unfavorable ruling. Others would
argue, however, that given the Supreme Court’s ruling in Till v. SCS Credit Corp., 541 U.S. 465 (2004), the
DBSD result could have been even worse. In Till, the Supreme Court held in the context of a Chapter 13
case, the appropriate rate of interest a debtor must pay its secured lenders is the prevailing prime rate
adjusted by a risk factor. In selecting the risk factor adjustment, the court noted the rate should be “high
enough to compensate a creditor for its risk but not so high as to doom the bankruptcy plan.” Many
courts have interpreted this to mean — and have applied — a risk factor adjustment of as little as 1 to 3
percent. Although Till is a Chapter 13 case, courts have applied its reasoning in Chapter 11 cases. See,
e.g., SPCP Group LLC v. Cypress Creek Assisted Living Residence Inc., 434 B.R. 650, 654-55 (M.D. Fla.
2010) (court approved cramdown of secured creditor with a note which paid 5.5 percent by concluding
that an “efficient lending” market did not exist due to the freeze in credit markets and therefore used a
formula approach, as in Till, adding 2 percent to the then prime rate of 3.5 percent).

[5] In this regard, the district court adopted the reasoning of the court in In re Solutia Inc., 379 B.R. 473
(Bankr. S.D.N.Y. 2007), which also disallowed claims for prepayment premiums because the debt
instruments failed to provide that such amounts would be due following automatic acceleration of the
debt upon the bankruptcy filing.
[6] Although the case involved unsecured indentures, the case remains instructive for secured lenders.
[7] In its analysis, the court did not rule on whether, even if the pre-payment premium is a proxy for
future interest, the pre-payment premium could be allowed where the debtor is insolvent, but the
secured creditor is oversecured under Bankruptcy Code section 506(b). Bankruptcy Code section 506(b)
provides that if a creditor is oversecured there shall be allowed “interest on such claim, and any
reasonable fees, costs, or charges provided for under the agreement.” The notion that prepayment
premium is a proxy for future interest payments also departed from those cases finding that
prepayment premium is recognized as encompassed in the term “charges.” See, e.g., In re Imperial
Coronado Partners Ltd., 96 B.R. 997, 1000 (9th Cir. B.A.P. 1989) (“prepayment premium is clearly a
‘charge provided for under the agreement’” under which such claim arose); In re Out-door Sports
Headquarters Inc., 161 B.R. 414, 424 (Bankr. S.D. Ohio 1993).
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Bankruptcy 51
United States Court of Appeals,
Sixth Circuit.
In re: AMERICAN HOMEPATIENT, INC., Debtor.
Bank of Montreal et al., Appellants/Cross-Appellees,
v.
Official Committee of Unsecured Creditors et al.,
Appellees/Cross-Appellants.
Nos. 03-6500, 03-6501.
Argued: July 20, 2005.
Decided and Filed: Aug. 16, 2005.
Rehearing and Rehearing En Banc Denied Feb. 1,
2006.
Background: Following the confirmation by the
United States Bankruptcy Court, George C. Paine, II,
Chief Judge, 298 B.R. 152, of a Chapter 11 bankruptcy reorganization plan, creditors appealed. The
United States District Court for the Middle District of
Tennessee at Nashville, Thomas A. Wiseman, Jr., J.,
denied debtor's motion to dismiss the appeal on
grounds of equitable mootness, and affirmed. Debtor
and creditors appealed.
Holdings: The Court of Appeals, Gilman, Circuit
Judge, held that:
(1) creditors' appeal was not equitably moot;
(2) bankruptcy court's utilization of 6.785 percent for
the cramdown interest rate was warranted; and
(3) evidence supported bankruptcy court's determination that collateral value of creditors' secured interest
in debtor's assets was $250 million.
Affirmed.
West Headnotes
[1] Bankruptcy 51

3782

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3782 k. Conclusions of Law; De Novo
Review. Most Cited Cases

3786

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3785 Findings of Fact
51k3786 k. Clear Error. Most Cited
Cases
In appeals from the decision of a district court on
appeal from the bankruptcy court, the Court of Appeals independently reviews the bankruptcy court's
decision, applying the clearly erroneous standard to
findings of fact and de novo review to conclusions of
law.
[2] Bankruptcy 51

3780

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3780 k. Questions of Law or Fact. Most
Cited Cases
When a question in the bankruptcy context involves a mixed question of law and fact, the Court of
Appeals must break it down into its constituent parts
and apply the appropriate standard of review for each
part.
[3] Bankruptcy 51

3781

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3781 k. Moot Questions. Most Cited
Cases
In bankruptcy proceedings, a case that is equitably moot is not technically moot, but rather “equitable mootness” occurs where the Chapter 11 plan of
reorganization is substantially consummated, and
where it is no longer prudent to upset the plan of reorganization. Bankr.Code, 11 U.S.C.A. § 1129.
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[4] Bankruptcy 51

3781

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3781 k. Moot Questions. Most Cited
Cases
Generally when determining the equitable mootness of an appeal of a Chapter 11 reorganization order, a reviewing court inquires as to whether the plan
has been substantially consummated at the time of
the appeal, and, if so, whether piecemeal modification of the bankruptcy reorganization plan is possible
or desirable.
[5] Bankruptcy 51

3776.5(5)

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3776 Effect of Transfer
51k3776.5 Supersedeas or Stay
51k3776.5(5) k. Effect of Want of
Stay; Conclusiveness of Sale. Most Cited Cases
Bankruptcy 51

3781

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3781 k. Moot Questions. Most Cited
Cases
In determining whether equitable mootness bars
an appeal of an order confirming a Chapter 11 reorganization plan, a reviewing court examines (1)
whether a stay has been obtained, (2) whether the
plan has been substantially consummated, and (3)
whether the relief requested would affect either the
rights of parties not before the court or the success of
the plan. Bankr.Code, 11 U.S.C.A. § 1129.
[6] Bankruptcy 51

3776.5(5)

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3776 Effect of Transfer
51k3776.5 Supersedeas or Stay

51k3776.5(5) k. Effect of Want of
Stay; Conclusiveness of Sale. Most Cited Cases
Bankruptcy 51

3781

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3781 k. Moot Questions. Most Cited
Cases
Creditors' appeal of an order confirming a Chapter 11 reorganization plan was not “equitably moot,”
although creditors did not pursue a stay of the confirmation order, and the plan had been consummated,
where creditors' appeal, if successful, might not require reversal of the actions already undertaken with
respect to consummation of the plan. Bankr.Code, 11
U.S.C.A. § 1129.
[7] Bankruptcy 51

3563.1

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3563 Fairness and Equity; “Cram
Down.”
51k3563.1 k. In General. Most Cited
Cases
A judicial cramdown is an available option when
one or more classes of creditors refuse to accept the
Chapter 11 reorganization plan. Bankr.Code, 11
U.S.C.A. § 1129(b).
[8] Bankruptcy 51

3563.1

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3563 Fairness and Equity; “Cram
Down.”
51k3563.1 k. In General. Most Cited
Cases
The cramdown provisions of the Bankruptcy
Code allow courts, despite objections, to confirm a
Chapter 11 reorganization plan if the plan does not
discriminate unfairly, and is fair and equitable, with
respect to each class of claims or interests that is im-
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paired under, and has not accepted, the plan.
Bankr.Code, 11 U.S.C.A. § 1129(b).
[9] Interest 219

creditors provided, and creditors' proposed interest
rate would have resulted in windfall to creditors.
Bankr.Code, 11 U.S.C.A. § 1129(b).

31
[12] Interest 219

219 Interest
219II Rate
219k31 k. Computation of Rate in General.
Most Cited Cases
Under the coerced loan theory for determining
cramdown interest rates for a Chapter 11 reorganization plan, courts treat any deferred payment of an
obligation under a plan as a coerced loan, and the rate
of return with respect to such loan must correspond to
the rate that would be charged or obtained by the
creditor making a loan to a third party with similar
terms, duration, collateral, and risk. Bankr.Code, 11
U.S.C.A. § 1129(b).
[10] Interest 219

31

219 Interest
219II Rate
219k31 k. Computation of Rate in General.
Most Cited Cases
Under the coerced loan theory for determining
cramdown interest rates for a Chapter 11 reorganization plan, courts must use the current market rate of
interest used for similar loans in the region.
[11] Interest 219

31

219 Interest
219II Rate
219k31 k. Computation of Rate in General.
Most Cited Cases
Bankruptcy court's utilization of 6.785 percent
for the cramdown interest rate for a Chapter 11 reorganization plan, rather than the 12.16 percent rate
proposed by the creditors, was warranted; even
though bankruptcy court relied on the coerced loan
theory, which was subsequently criticized by Supreme Court decision in Till, the bankruptcy court
properly determined interest rate by using rate for
six-year Treasury Bill plus 350 basis points, and determining what an efficient market allowed for the
type of loans, involving senior secured debt, that the

31

219 Interest
219II Rate
219k31 k. Computation of Rate in General.
Most Cited Cases
The market rate should be applied for determining the cramdown interest rate for a reorganization
plan in Chapter 11 cases only where there exists an
efficient market. Bankr.Code, 11 U.S.C.A. § 1129(b).
[13] Bankruptcy 51

3566.1

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3566 Confirmation; Objections
51k3566.1 k. In General. Most Cited
Cases
Evidence was sufficient to support bankruptcy
court's determination that collateral value of creditors'
secured interest in Chapter 11 debtor's assets was
$250 million, for purpose of determining creditors'
allowed claim in reorganization plan; expert testified
that the collateral value was between $235 million
and $275 million, and his estimate included the
debtor's current liabilities and excess cash.
Bankr.Code, 11 U.S.C.A. § 1129(b).
[14] Bankruptcy 51

3566.1

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3566 Confirmation; Objections
51k3566.1 k. In General. Most Cited
Cases
The appropriate valuation of creditors' secured
interest in Chapter 11 debtor's assets should be
viewed as a question of fact rather than a question of
law. Bankr.Code, 11 U.S.C.A. § 1129.
*561 ARGUED: Robin E. Phelan, Haynes & Boone,
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Dallas, Texas, for Appellants. Frank J. Wright,
Hance, Scarborough, Wright, Ginsburg & Brusilow,
Dallas, Texas, for Appellees. ON BRIEF: Robin E.
Phelan, Alan Wright, Haynes & Boone, Dallas,
Texas, James R. Kelley, Neal & Harwell, Nashville,
Tennessee, for Appellants. Frank J. Wright, C. Ashley Ellis, Hance, Scarborough, Wright, Ginsburg &
Brusilow, Dallas, Texas, Michael R. Paslay, Waller,
Lansden, Dortch & Davis, Nashville, Tennessee,
Robert J. Mendes, Robert J. Gonzales, Jr., Mendes &
Gonzales, Nashville, Tennessee, for Appellees.
Before: CLAY, GILMAN, and COOK, Circuit
Judges.
OPINION
GILMAN, Circuit Judge.
In July of 2002, American HomePatient, Inc.
(American) filed for relief under Chapter 11 of the
Bankruptcy Code. Despite objections by a group of
secured lenders to American's proposed plan of reorganization, the bankruptcy court imposed the plan on
the lenders pursuant to the Bankruptcy Code's socalled “cramdown” provisions set forth in 11 U.S.C.
§ 1129(b). The bankruptcy court further concluded
that the appropriate cramdown interest rate for the
lenders was 6.785%, and it fixed their collateral value
at $250 million.
Displeased with these rulings, the lenders appealed the order of confirmation to the district court.
American responded by filing a motion to dismiss the
lenders' appeal on the grounds of equitable mootness.
*562 The district court denied American's motion,
but then concluded on the merits that the bankruptcy
court had properly determined both the cramdown
interest rate and the collateral value. Both parties
appealed. For the reasons set forth below, we AFFIRM the judgment of the district court.
I. BACKGROUND
American is a publicly-held company based in
Brentwood, Tennessee. It specializes in providing
home healthcare services and products and has more
than 280 affiliates and subsidiaries in 35 states. Over
the course of its operations, American borrowed a
significant amount of money. Most of this debt was
incurred between 1994 and 1998, when American
invested in dozens of new branch offices. The lenders
in this case are 24 entities that loaned money to
American during this time frame. Although the par-

ties disagree as to the exact total owed to the lenders,
both sides acknowledge that the principal balance is
in the range of $278 to $290 million.
Following American's voluntary filing for bankruptcy protection under Chapter 11 of the Bankruptcy
Code in July of 2002, the company and its affiliates
filed a Joint Plan of Reorganization. American filed a
Second Amended Joint Plan of Reorganization in
January of 2003. This amended plan was approved by
all but the lenders in the present case. American then
sought to have the plan confirmed pursuant to the
Bankruptcy Code's cramdown provisions set forth in
11 U.S.C. § 1129(b), which allow a reorganization
plan to go into effect notwithstanding the fact that it
has not been accepted by all of the impaired classes.
The bankruptcy court held a five-day hearing on
the lenders' claims. During this hearing, the court
heard from various witnesses who testified as to the
appropriate cramdown interest rate to be applied to
the lenders' allowed secured claim. The bankruptcy
court was ultimately persuaded by the testimony of
American's expert witness David Rosen, who opined
that the appropriate cramdown interest rate was
6.785%, which was equal to the interest rate on a sixyear Treasury note plus 3.5%. It determined that the
lenders' proposed interest rate of 12.16% was inappropriate because it would result in a windfall to the
lenders.
The bankruptcy court also heard testimony regarding the lenders' collateral value in order to determine the amount of the lenders' allowed secured
claim. Patrick Hurst, another of American's expert
witnesses, testified that the value of this collateral
was between $235 and $275 million. The lenders'
expert witness, Gerald Benjamin, opined that the
correct valuation was between $300 and $320 million. After weighing this conflicting evidence, the
bankruptcy court found that Hurst's testimony was
significantly more credible. It then fixed the lenders'
collateral value, and thus their allowed secured claim,
at $250 million.
On May 14, 2003, the bankruptcy court overruled the lenders' objections and directed American to
submit a proposed order confirming the amended
reorganization plan. This confirmation order was
entered by the bankruptcy court on May 27, 2003.
The lenders subsequently appealed to the district
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court and petitioned first the bankruptcy court and
then the district court for a stay of the confirmation
order. This request was denied by both courts, and
the lenders did not seek a stay from this court. As a
result, the amended reorganization plan became effective on July 1, 2003.
On August 15, 2003, American filed a motion to
dismiss the lenders' appeal before*563 the district
court on the basis of equitable mootness. The district
court denied the motion, but affirmed the bankruptcy
court's decision to confirm the plan on the merits.
This appeal by the lenders and cross-appeal by
American followed.
II. ANALYSIS
A. Standard of review
[1][2] “In appeals from the decision of a district
court on appeal from the bankruptcy court, the court
of appeals independently reviews the bankruptcy
court's decision, applying the clearly erroneous standard to findings of fact and de novo review to conclusions of law.” Zirnhelt v. Madaj (In re Madaj ), 149
F.3d 467, 468 (6th Cir.1998) (citations and quotation
marks omitted). Furthermore, when a question in the
bankruptcy context involves a mixed question of law
and fact, “we must break it down into its constituent
parts and apply the appropriate standard of review for
each part.” Wesbanco Bank Barnesville v. Rafoth (In
re Baker & Getty Fin. Servs., Inc.), 106 F.3d 1255,
1259 (6th Cir.1997) (citation and quotation marks
omitted).

mootness of an appeal of a bankruptcy reorganization
order, this Court inquires as to whether the plan has
been substantially consummated at the time of the
appeal, and, if so, whether piecemeal modification of
the bankruptcy reorganization plan is possible or desirable.” Unofficial Comm. of Co-Defendants v. Eagle-Picher Indus., Inc. (In re Eagle Picher Indus.,
Inc.), Nos. 96-4309 & 97-4260, 1998 WL 939869, at
*4 (6th Cir. Dec.21, 1998) (unpublished) (citation
and quotation marks omitted). This court in City of
Covington v. Covington Landing Ltd. Partnership, 71
F.3d 1221, 1225 (6th Cir.1995), on the other hand,
cited with approval two other formulations of the
governing standard. One is employed by the Seventh
Circuit, in which the reviewing court “asks whether it
is ‘prudent to upset the plan of reorganization at this
late date,’ ” id. (quoting In re UNR Indus., Inc., 20
F.3d 766, 769 (7th Cir.1994)), and the other is utilized by the Fifth Circuit, in which the court examines
“(1) whether a stay has been obtained; (2) whether
the plan has been ‘substantially consummated’; and
(3) whether the relief requested would affect either
the rights of parties not before the court or the success of the plan.” Id. (citing Manges v. Seattle-First
Nat'l Bank (In re Manges ), 29 F.3d 1034, 1039 (5th
Cir.1994)). The court in City of Covington, however,
concluded that the record before it was inadequate to
support equitable estoppel, 71 F.3d at 1226, so it “did
not explicitly adopt a formula for this equitable doctrine.” Arbors of Houston Assocs. Ltd. P'shp., 1999
WL 17649 at *2.

B. American's motion to dismiss on equitable
mootness grounds
[3] American argues in its cross-appeal that the
lenders are equitably estopped from pursuing this
appeal. In bankruptcy proceedings, a “case that is
equitably moot is not technically moot, but rather
equitable mootness occurs where the plan of reorganization is substantially consummated, and where
it is no longer ‘prudent to upset the plan of reorganization.’ ” Guardian Sav. & Loan Ass'n v. Arbors of
Houston Assocs. Ltd. P'shp. (In re Arbors of Houston
Assocs. Ltd. P'shp.), No. 97-2099, 1999 WL 17649,
at *2 (6th Cir. Jan.4, 1999) (unpublished) (citation
omitted).

[5][6] We are now squarely faced with the issue.
After due consideration, we *564 adopt the Fifth Circuit's standard quoted above, which we believe presents the clearest synthesis of the relevant factors.
Under this standard, the first factor to consider is
whether a stay has been obtained. The lenders concede that they did not pursue a stay of the confirmation order in this court. American argues that this fact
establishes that “the Lenders assumed the risk that
the Appeal would be equitably mooted.” The lenders,
for their part, argue that to pursue a stay before the
Sixth Circuit would have been futile because of the
high burden required for injunctive relief. From a
strategic perspective, they argue, pursuing such a stay
made little sense.

[4] This court has yet to delineate with clarity the
appropriate standard for addressing claims of equitable mootness. Generally, “[w]hen determining the

This court has in the past acknowledged that
“[t]he failure to seek a stay ... is not necessarily fatal
to the appellant's ability to proceed.” City of Coving-
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ton, 71 F.3d at 1225-26; see also UNR Indus., Inc.,
20 F.3d 766, 769 (7th Cir.1994)(“[R]equesting a stay
is not a mandatory step comparable to filing a timely
notice of appeal.”). In sum, while this first factor
weighs somewhat against the lenders, their failure to
seek a stay before this court is not fatal.
The next factor to be considered is whether the
plan has been substantially consummated. City of
Covington, 71 F.3d at 1225. Again, the lenders have
conceded that “the Plan is likely already consummated.” This second factor thus weighs unequivocally against the lenders.
The last, and most important factor, is whether
the relief requested would affect either the rights of
parties not before the court or the success of the plan.
See id. Here, the parties disagree. American argues
that the lenders' appeal, if successful, will unravel the
entire reorganization plan. But the lenders argue that
“none of the actions undertaken with the consummation of the Plan needs to be reversed for this Court to
grant the relief that the Lenders seek.”
The bankruptcy court disagreed, commenting
that
[t]he Lenders do not quibble with the attainability
of the financial projections of the debtor. Instead,
they contend, that given the highly leveraged nature of the debtor's operations, and the
$290,000,000 owed to the senior secured debt
holders, that the debtor cannot generate enough
cash to service the debt or pay down the principal.
On these financial projections, the Lenders are
correct if it is assumed that the Lenders secured
debt is $290,000,000 and the interest rate is to be
paid in excess of 12%. However, on the financial
projections of the debtor in light of a $250,000,000
secured debt, at an approximately 6.85% interest
rate, the debtor's plan is not only feasible, but reasonable.
(Emphasis added.) This comment indicates that
the bankruptcy court was of the opinion that accepting both the lenders' suggested collateral valuation
and their cramdown interest rate would result in an
infeasible reorganization plan.
The problem, however, with finding this statement conclusive on the equitable mootness issue is

that the bankruptcy court did not find that the lenders'
claims taken individually would unravel the entire
confirmed plan. Moreover, other observations made
by the bankruptcy court arguably support the lenders'
position. For example, when reviewing the lenders'
claims about an investment-band cramdown interest
rate, the bankruptcy court simply noted that “[a]n
interest rate of 12.16% results in a windfall to the
Lenders.” It did not comment either way on the feasibility of such a proposal. Likewise, when addressing the lenders' collateral-valuation argument, the
bankruptcy court found American's expert to be more
*565 persuasive and credible. But it again did not
comment on the feasibility of adopting the lenders'
higher valuation.
The lenders further observe that “[t]he Houlihan
Lokey financial projections clearly show the ability
to pay $290,000,000 at a 12.16% interest rate in deferred payments over time.” This argument relies
heavily on complex accounting procedures that strain
the brain. Essentially, however, the lenders argue that
American's objections to the proposal by the lenders
are based on a static analysis of the debtor's revenue
and obligations. The lenders, by contrast, maintain
that taking into account future projections combined
with an increasing interest rate would enable American to pay $290,000,000 at a 12.16% interest rate
without thwarting the plan's other terms or affecting
American's obligations to third parties. American, for
its part, did not directly counter the complex accounting presented by the lenders. It suggests only that
accepting the lenders' position would unravel the
entire confirmed reorganization plan.
In sum, although the lenders did not seek a stay
before this court, and although the reorganization
plan has been substantially consummated, the lenders
have presented a plausible argument that American
might be able to pay $290,000,000 at a 12.16% interest rate without affecting the success of the confirmed plan. We will therefore err on the side of caution and deny America's motion to dismiss the appeal
on the grounds of equitable mootness. This brings us
to the merits of the lenders' appeal.
C. The cramdown interest rate
The lenders' first substantive argument is that the
district court erred in applying the “coerced loan theory” to determine the appropriate cramdown interest
rate. They further contend that the cramdown interest
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rate of 6.785% is too low. Instead, they submit that
the bankruptcy court should have applied a blended
interest rate of 12.16%. This complex issue is further
complicated by the recent Supreme Court case of Till
v. SCS Credit Corp., 541 U.S. 465, 124 S.Ct. 1951,
158 L.Ed.2d 787 (2004) (plurality opinion).
[7][8] As an initial matter, a judicial cramdown
is an available option when “one or more classes refuse to accept the plan.” 7 Collier on Bankruptcy ¶
1129.04 (15th ed.2005). The cramdown provisions
set forth in 11 U.S.C. § 1129(b) allow courts, despite
objections, to confirm a reorganization plan if “the
plan does not discriminate unfairly, and is fair and
equitable, with respect to each class of claims or interests that is impaired under, and has not accepted,
the plan.” This statutory provision, however, does not
specify how bankruptcy courts are to calculate the
appropriate cramdown interest rate for lenders. Cf.
Till, 541 U.S. at 473, 124 S.Ct. 1951 (“[Chapter 13]
provides little guidance as to which of the rates of
interest ... Congress had in mind when it adopted the
cram down provision.”).
[9][10] In its pre-Till assessment, the bankruptcy
court relied on several Sixth Circuit cases calling for
the application of the coerced loan theory in determining cramdown interest rates. See Household Auto.
Fin. Corp. v. Burden ( In re Kidd ), 315 F.3d 671 (6th
Cir.2003) (applying the coerced loan theory in a
Chapter 13 context); Memphis Bank & Trust Co. v.
Whitman, 692 F.2d 427 (6th Cir.1982) (same). Under
the coerced loan theory, courts “treat any deferred
payment of an obligation under a plan as a coerced
loan and the rate of return with respect to such loan
must correspond to the rate that would be charged or
obtained by the creditor making a loan to a third
party with similar terms, duration, collateral and *566
risk.” 7 Collier on Bankruptcy ¶ 1129.06[1][c][ii][B].
Courts must therefore “use the current market rate of
interest used for similar loans in the region.”
Memphis Bank & Trust Co., 692 F.2d at 431. This
court has concluded that “[b]ankruptcy courts are
generally familiar with the current conventional rates
on various types of consumer loans. And where parties dispute the question, proof can easily be adduced.” Id.
[11] The bankruptcy court therefore proceeded to
determine, “based on its assessment of the credibility
and reliability of the expert witnesses, what best ac-

complishes the market rate under the ... coerced loan
theory.” In this analysis, it was most persuaded by
David Rosen, one of American's expert witnesses.
Rosen testified that, “under the ‘coerced loan’ theory,
the appropriate level of interest to provide the Lenders with the present value of their claim is the sixyear Treasury Bill [interest rate] plus 350 basis
points.” This resulted in the appropriate interest rate
under the coerced loan theory being fixed by the
bankruptcy court at 6.785% per annum.
The lenders, however, contend that application
of the coerced loan theory was improper in light of
Till, 541 U.S. 465, 124 S.Ct. 1951, 158 L.Ed.2d 787.
In that Chapter 13 case, the Supreme Court evaluated
the four widely used methods of calculating the
cramdown interest rate (the coerced loan, presumptive contract rate, formula rate, and cost of funds approaches) and found that all but the formula rate suffered from serious flaws:
These considerations lead us to reject the coerced
loan, presumptive contract rate, and cost of funds
approaches. Each of these approaches is complicated, imposes significant evidentiary costs, and
aims to make each individual creditor whole rather
than to ensure the debtor's payments have the required present value. For example, the coerced loan
approach requires bankruptcy courts to consider
evidence about the market for comparable loans to
similar (though nonbankrupt) debtors-an inquiry
far removed from such courts' usual task of evaluating debtors' financial circumstances and the feasibility of their debt adjustment plans. In addition,
the approach overcompensates creditors because
the market lending rate must be high enough to
cover factors, like lenders' transaction costs and
overall profits, that are no longer relevant in the
context of court-administered and court-supervised
cram down loans.
Id. at 477, 124 S.Ct. 1951.
Instead, the Court endorsed the use of the formula approach. Under this approach, the bankruptcy
court
begins by looking to the national prime rate, reported daily in the press, which reflects the financial market's estimate of the amount a commercial
bank should charge a creditworthy commercial
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borrower to compensate for the opportunity costs
of the loan, the risk of inflation, and the relatively
slight risk of default. Because bankrupt debtors
typically pose a greater risk of nonpayment than
solvent commercial borrowers, the approach then
requires a bankruptcy court to adjust the prime rate
accordingly.
Id. at 478-79, 124 S.Ct. 1951. The Court further
observed that adopting “the formula approach entails
a straightforward, familiar, and objective inquiry, and
minimizes the need for potentially costly additional
evidentiary proceedings.” Id. at 479, 124 S.Ct. 1951.
Till, however, was a Chapter 13 bankruptcy case.
So even though the plurality is clear that the formula
approach is the preferable method for Chapter 13
cases, *567 the opinion is less clear about cases in the
Chapter 11 context. On the one hand, the plurality
noted that “the Bankruptcy Code includes numerous
provisions that, like the [Chapter 13] cram down provision, require a court to ‘discoun[t] ...[a] stream of
deferred payments back to the [ir] present dollar
value’ to ensure that a creditor receives at least the
value of its claim.” Id. at 474, 124 S.Ct. 1951 (quoting Rake v. Wade, 508 U.S. 464, 472 n. 8, 113 S.Ct.
2187, 124 L.Ed.2d 424 (1993)) (alterations in original). It further commented that “[w]e think it likely
that Congress intended bankruptcy judges and trustees to follow essentially the same approach when
choosing an appropriate interest rate under any of
these provisions.” Id. Some commentators have taken
this to mean that Till 's analysis of Chapter 13 cramdown interest rates might be applicable to Chapter 11
cramdowns as well. See 7 Collier on Bankruptcy ¶
1129.06[1][c][i].
In a footnote, however, the plurality noted that
“there is no readily apparent Chapter 13 ‘cram down
market rate of interest.’ ” Id. at 476 n. 14, 124 S.Ct.
1951. This follows from the fact that “[b]ecause
every cram down loan is imposed by a court over the
objection of the secured creditor, there is no free
market of willing cram down lenders.” Id. But
[i]nterestingly, the same is not true in the Chapter
11 context, as numerous lenders advertise financing for Chapter 11 debtors in possession. Thus,
when picking a cram down rate in a Chapter 11
case, it might make sense to ask what rate an efficient market would produce. In the Chapter 13 con-

text, by contrast, the absence of any such market
obligates courts to look to first principles and ask
only what rate will fairly compensate a creditor for
its exposure.
Id. (emphasis added). This footnote suggests that
a formula approach like the one adopted by the plurality is not required in the Chapter 11 context.
At least one court that has examined cramdown
interest rates post-Till has concluded that Till does
not apply in a Chapter 11 context. See In re Prussia
Assocs., 322 B.R. 572, 585, 589 (Bankr.E.D.Pa.2005)
(holding that “Till is instructive, but it is not controlling, insofar as mandating the use of the ‘formula’
approach described in Till in every Chapter 11 case,”
and noting that “[Till 's] dicta implies that the Bankruptcy Court in such circumstances (i.e., efficient
markets) should exercise discretion in evaluating an
appropriate cramdown interest rate by considering
the availability of market financing”).
Several outside commentators, however, have
argued that Till 's formula approach should apply to
Chapter 11 cases as well as to Chapter 13 cases, noting that the two are not all that dissimilar. See 7 Collier on Bankruptcy ¶ 1129.06[1][c][i] (“[T]he relevant market for involuntary loans in chapter 11 may
be just as illusory as in chapter 13.”); Ronald F.
Greenspan & Cynthia Nelson, ‘Un Till’ We Meet
Again: Why the Till Decision Might Not Be the Last
Word on Cramdown Interest Rates, Am. Bankr.Inst.
J., Dec.-Jan.2004, at 48 (“So we are left to wonder if
footnote 14 nullifies Till in a chapter 11 context (or at
least where efficient markets exist), modifies its application or is merely an irrelevant musing.”); Thomas J. Yerbich, How Do You Count the Votes-or Did
Till Tilt the Game?, Am. Bankr.Inst. J., JulyAug.2004, at 10 (“There is no more of a ‘free market
of willing cramdown lenders' in a chapter 11 (or a
chapter 12, for that matter) than in a chapter 13.”).
And at least one court has concluded that Till does
apply in a Chapter 11 context. See *568Official Unsecured Creditor's Comm. of LWD, Inc. v. K & B
Capital, LLC (In re LWD, Inc.), 2005 WL 567460
(Bankr.W.D.Ky. Feb.10, 2005).
[12] Taking all of this into account, we decline to
blindly adopt Till ' s endorsement of the formula approach for Chapter 13 cases in the Chapter 11 context. Rather, we opt to take our cue from Footnote 14
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of the opinion, which offered the guiding principle
that “when picking a cram down rate in a Chapter 11
case, it might make sense to ask what rate an efficient
market would produce.” Till, 541 U.S. at 476 n. 14,
124 S.Ct. 1951. This means that the market rate
should be applied in Chapter 11 cases where there
exists an efficient market. But where no efficient
market exists for a Chapter 11 debtor, then the bankruptcy court should employ the formula approach
endorsed by the Till plurality. This nuanced approach
should obviate the concern of commentators who
argue that, even in the Chapter 11 context, there are
instances where no efficient market exists.
While we accept Footnote 14's recommendation
that the appropriate rate here is the one that “an efficient market would produce,” we must still reconcile
this principle with the coerced loan theory employed
by the bankruptcy court. Indeed, the lenders make
two related arguments against the bankruptcy court's
determination of the appropriate interest rate, which
they contend demonstrate that the court did not apply
the rate that an efficient market would produce. They
first claim that the 6.785% rate fixed by the bankruptcy court is not a realistic measure of what an efficient market would provide. According to the lenders'
experts, an efficient market would have produced a
rate of approximately 12%. One of their experts
opined that this is because
[i]t is not feasible, using conventional funding
sources, to provide the $309 million in financing
needed by the Company with 100% debt. There is,
however, an established market that can provide financing of $309 million to the Company. This
market would provide a combination of senior
debt, mezzanine debt, and equity, with resulting
yields priced in response to the inherent risks assumed by the holders of such instruments.
This dovetails with the lenders' second point of
contention, which is that the bankruptcy court should
have taken “loan-specific” criteria into account when
adjusting the appropriate cramdown rate. In support
of this argument, they cite to language in Till suggesting that the Supreme Court would look favorably
on an analysis incorporating debtor-specific risks.
Our understanding of the bankruptcy court's
methodology, however, is that it in fact sought to
determine what an efficient market would have pro-

duced for the loan that the lenders provided, albeit
under the rubric of the coerced loan theory. In its
assessment of the coerced loan theory, the bankruptcy court court accepted Rosen's testimony to the
effect that the loan in question was “senior debt loan
in the health care field ... under a normalized capital
structure.” Rosen then proceeded to analyze the standard market rate for such a loan. The lenders' argument, on the other hand, is centered on the composite
interest rate that a new loan (including “mezzanine”
debt and equity) would command in the market, not
what their loan to American (which was all senior
debt) would require. But as the bankruptcy court
properly noted:
The Lenders' argument that the debtor could not
obtain a “new loan” in the market place so highly
leveraged might be so, but in actuality no new loan
is being made here at all. Instead, the court is sanctioning the workout between the debtor and the
Lenders. *569 New funds are not being advanced
without the consent of the claimants.
Indeed, the only type of debt contemplated by
American's reorganization plan was senior secured
debt. The inclusion of other types of financingmezzanine debt and equity-is a pure hypothetical
suggested by the lenders.
In addition, the bankruptcy court commented
that, in its opinion, the 12.16% interest rate called for
by the lenders would result in a “windfall.” The court
observed that
[t]he lenders are not entitled to a premium on their
return because the debtor filed for bankruptcy. The
blended rate suggested by the Lenders goes beyond
protecting the value of its claim from dilution
caused by the delay in payment.... Any windfall
because of bankruptcy is neither contemplated nor
required under the Code. The court's role is not to
reward the creditor for the “new loan” to a bankrupt debtor, but instead only to provide the creditor
with the present value of its claim.
This observation, that the lenders' request would
result in a windfall, is further highlighted by Till. In
Till, the plurality acknowledged that lenders ought to
be compensated for their risk. The opinion, however,
cited with approval the fact that other courts starting
from the prime rate “have generally approved ad-
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justments of 1% to 3%.” Till, 541 U.S. at 480, 124
S.Ct. 1951. It also commented that if a bankruptcy
court “determines that the likelihood of default is so
high as to necessitate an ‘eye-popping’ interest rate,
the plan probably should not be confirmed.” Id. at
480-81, 124 S.Ct. 1951 (citation omitted). The interest rate demanded by the lenders here-12.16%-is
nearly eight percentage points higher than the 4.25%
prime rate in effect on May 27, 2003, the date that the
confirmation order was entered by the district court.
See
http://
www.federalreserve.gov/releases/h15/data/d/prime.tx
t. As such, the 12.16% rate appears to fall under the
“eye-popping” category described unfavorably by
Till.
In sum, Till provides the lower courts with the
guiding principle that “when picking a cram down
rate in a Chapter 11 case, it might make sense to ask
what rate an efficient market would produce.” Till,
541 U.S. at 476 n. 14, 124 S.Ct. 1951. Although the
lenders argue that the rate chosen by the bankruptcy
court was not the rate produced by an efficient market, this is a question that was fully considered by
that court. Its conclusion that the appropriate market
rate would be 6.785% was reached only after carefully evaluating the testimony of various expert witnesses. The fact that the bankruptcy court utilized the
rubric of the “coerced loan theory” that was criticized
in Till provides no basis to reverse the bankruptcy
court's decision because Till pointed out that, if anything, the coerced loan theory “overcompensates
creditors ....” Till, 541 U.S. at 477, 124 S.Ct. 1951
(emphasis added). We therefore concur in the result
reached by both the bankruptcy court and the district
court on this issue.
D. The lenders' collateral value
[13] The lenders' final argument is that the bankruptcy court erred in determining the collateral value
of their secured interest in American's assets. Specifically, the lenders assert that the witness upon whom
the bankruptcy court relied, Patrick Hurst, “testified
to the ‘enterprise value’ of the Debtors, but he did not
testify that the Lenders' collateral value was the same
thing as the enterprise value.” They further claim that
his evaluation did not take into account American's
current liabilities or excess cash reserves.
*570 [14] There are two weaknesses with the
lenders' argument. First, they maintain that the failure

to include current liabilities in calculating American's
enterprise value constitutes an error as a matter of
law. But they fail to cite any caselaw or authority
supporting the proposition that current liabilities
must, as a matter of law, be added to the enterprise
value in order for that value to be the appropriate
collateral value in a cramdown proceeding. In the
absence of any authority to the contrary, we believe
that the appropriate valuation should be viewed as a
question of fact rather than a question of law.
That the valuation of the lenders' collateral is a
question of fact is bolstered by the extensive “number
crunching” performed by the bankruptcy court. In the
course of the confirmation proceedings, the court
perused hundreds of pages of supporting documents
and heard two expert witnesses, Hurst and Benjamin,
testify at length about the appropriate valuation. It
also examined the results based upon three different
valuation methodologies discussed by the two experts. The bankruptcy court had thus considered an
extensive factual record by the time it fixed the lenders' collateral value at $250 million.
Second, the record indicates that Hurst did in fact
take current liabilities and excess cash into account
when calculating American's enterprise value. At one
point during the confirmation hearing, Hurst was
explicitly asked if he had included these items in his
enterprise valuation:
Q. And [with regard to the] selected enterprise
value, you said you've added the excess cash to get
to a final enterprise value?
A. Correct.
Q. Okay. Let's see. In calculating your enterprise
value, have you assumed that a purchaser would
assume the current liabilities?
A. Yes.
Q. And why is that?
A. Because when we talked about it beforeremember at the very beginning we said that the
business enterprise valuation assumes that a buyer
(inaudible) insufficient level of working capital.
Working capital is current assets minus current li-
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abilities. And so, therefore, they're getting all the
assets and they're getting the current liabilities.
Hurst's calculations therefore did take these
items into account. So even accepting the lenders'
argument that the bankruptcy court was legally required to take into account excess cash and current
liabilities in the overall valuation, the court's reliance
on Hurst's testimony establishes that it did exactly
that.
The lenders' argument essentially calls on this
court to recalculate the collateral value of their claim
on the basis of the testimony and documents already
thoroughly reviewed by the bankruptcy court. We
decline to do so because we find no error, much less
clear error, in the bankruptcy court's evaluation of the
lenders' collateral value.
III. CONCLUSION
For all of the reasons set forth above, we AFFIRM the judgment of the district court.
C.A.6 (Tenn.),2005.
In re American HomePatient, Inc.
420 F.3d 559, 45 Bankr.Ct.Dec. 47, Bankr. L. Rep. P
80,341, 2005 Fed.App. 0345P
END OF DOCUMENT
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OPINION OF THE COURT
ANNE E. THOMPSON,* District Judge.
This matter is before the Court on Armstrong
Worldwide Industries, Inc.'s *509 (“AWI”) appeal of
the District Court's decision to deny confirmation of
AWI's bankruptcy reorganization plan. In its decision, the District Court concluded that the plan could
not be confirmed because the distribution of warrants
to AWI's equity interest holders over the objection of
the class of unsecured creditors violated the absolute
priority rule, as codified in 11 U.S.C. §
1129(b)(2)(B). AWI filed a timely appeal, contending
that (1) the issuance of warrants does not violate the
absolute priority rule, and (2) an equitable exception
to the absolute priority rule applies. For the following
reasons, we affirm the judgment of the District Court.
I.
FACTS AND PROCEDURAL HISTORY
AWI designs, manufactures, and sells flooring
products, kitchen and bathroom cabinets, and ceiling
systems. Due to asbestos litigation liabilities, AWI
and two of its subsidiaries filed for Chapter 11 bankruptcy in the United States Bankruptcy Court for the
District of Delaware on December 6, 2000. The
United States Trustee for the District of Delaware
appointed two committees to represent AWI's unsecured creditors: (1) the Official Committee of Asbestos Personal Injury Claimants (“APIC”), and (2) the
Official Committee of Unsecured Creditors (“UCC”).
The Bankruptcy Court appointed Dean M. Trafelet as
the Future Claimants' Representative (“FCR”).
After holding negotiations with APIC, UCC, and
FCR, AWI filed its Fourth Amended Plan of Reorganization (the “Plan”) and Amended Disclosure
Statement with the Bankruptcy Court in May 2003.
Under the Plan, AWI's creditors were divided into
eleven classes, and AWI's equity interest holders
were placed into a twelfth class. Relevant to this appeal are Class 6, a class of unsecured creditors; Class
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7, a class of present and future asbestos-related personal injury claimants; and Class 12, the class of equity interest holders who own AWI's common stock.
(App. at 1146-47, 1151.) The only member of Class
12 is Armstrong Worldwide, Inc. (“AWWD”), the
parent company of AWI, which is in turn wholly
owned by Armstrong Holdings, Inc. (“Holdings”).
Classes 6 and 7 hold equal priority, and have interests
senior to those of Class 12. (App. at 0019.) All three
are impaired classes because their claims or interests
would be altered by the Plan. 11 U.S.C. § 1124.
The Plan provided that AWI would place approximately $1.8 billion of its assets into a trust for
Class 7 pursuant to 11 U.S.C. § 524(g). (App. at
1147-49.) Class 7's members would be entitled to an
initial payment percentage from the trust of 20% of
their allowed claims. (App. at 1177.) Meanwhile,
Class 6 would recover about 59.5% of its $1.651 billion in claims. (App. at 1146-47.) The Plan would
also issue new warrants to purchase AWI's new
common stock, estimated to be worth $35 to $40 million, to AWWD or Holdings (Class 12). If Class 6
rejected the Plan, then the Plan provided that Class 7
would receive the warrants. (App. at 1149.) However,
the Plan also provided that Class 7 would automatically waive receipt of the warrants, which would then
be issued to AWWD or Holdings (Class 12).

accepted by all classes.
As indicated in its conditional objection, UCC's
reservations about the Plan were prompted in part by
the proposal of the FAIR Act, which was reported out
of the Senate Judiciary Committee in July 2003.FN1 If
passed, the FAIR Act would remove asbestos-related
personal injury claims from the courts and absolve
asbestos defendants of liability in return for mandatory contributions to a federally supervised trust.
(App. at 0017-18.) AWI's contribution to the FAIR
Act trust was estimated to range from $520 to $805
million, far less than the $1.8 billion it would put in
trust for the Class 7 asbestos claimants under the
Plan. Thus, if the FAIR Act passed, approximately $1
billion could be freed up for distribution among
AWI's other creditors, including the class of unsecured creditors.
FN1. See generally Patrick M. Hanlon, Asbestos Legislation: The FAIR Act Two Years
On, 1 Pratt's J. Bankr.L. 207 (2005). As it
happened, the FAIR Act did not pass, but
similar bills have been reintroduced in subsequent sessions of Congress. (Appellant's
Br. 15; App. at 1243.)

The Bankruptcy Court set September 22, 2003 as
the deadline for voting on the Plan and for the parties
to object to the Plan's confirmation. Because the Plan
would distribute property to AWI's equity interest
holders without fully paying off the unsecured creditors' claims, all impaired unsecured creditor classes
were required to approve the Plan under 11 U.S.C. §
1129(a)(8). If any impaired class objected to the Plan,
then the Plan could only be “crammed down” if it
was “fair and *510 equitable” to the objecting class.
See 11 U.S.C. § 1129(b)(1).

In response to UCC's concerns about the FAIR
Act, the Bankruptcy Court extended the final deadline for voting to October 31, 2003. (App. at 0018.)
To accept the Plan, class members holding at least
fifty percent of the number of claims and two-thirds
of the amount of the claims would need to vote for
the Plan. See 11 U.S.C. § 1126(c). Although 88.03%
of Class 6 claim holders voted for the Plan, only
23.21% of the amount of the claims voted to accept
the Plan. (App. at 1456.) As a result, Class 6 rejected
the Plan. Classes 7 and 12 accepted the Plan, but
Class 12's acceptance was rescinded under the Plan
due to Class 6's rejection. (App. at 0020.)

UCC represented all of the classes of unsecured
creditors, including Class 6, during the negotiations
that led to the Plan. Although UCC initially approved
of the Plan in May 2003, it later filed a conditional
objection to the Plan's confirmation on September 22,
2003 based on (1) the greater potential distribution to
creditors that would result if federal asbestos legislation was passed (namely, the FAIR Act), and (2) the
possible applicability of the absolute priority rule, as
codified in 11 U.S.C. § 1129(b), if the Plan was not

Following a hearing on November 17 and 18,
2003, the Bankruptcy Court recommended confirmation of the Plan to the District Court in its December
19, 2003 Proposed Findings and Conclusions. (App.
at 1430.) The Bankruptcy Court found that the absolute priority rule, as codified in section 1129(b)(2) of
the Bankruptcy Code, was satisfied because the warrants were distributed to the holder of equity interests
because of the waiver by Class 7, citing In re Genesis
Health Ventures, Inc., 266 B.R. 591 (Bkrtcy.
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D.Del.2001), and In re SPM Mfg. Corp., 984 F.2d
1305 (1st Cir.1993). In addition, the Bankruptcy
Court found that UCC had waived its right to object
to the Plan when it “entered into a consensual plan
encompassing” the Plan provisions. (App. at 150203.) Because the Plan included a channeling injunction under section 524(g) of the Bankruptcy Code,
the District Court was required to affirm the Bankruptcy Court's Proposed Findings and Conclusions
before the Plan could go into effect. (App. at 1468.)
UCC filed objections to the Bankruptcy Court's
Proposed Findings and Conclusions with the United
States District Court for the District of Delaware. The
District Court held a hearing on the objections on
December 15, 2004 and issued a memorandum and
order on February 23, 2005 denying*511 confirmation of the Plan. The District Court found that (1) the
issuance of warrants to the equity interest holders
violated the absolute priority rule, and (2) no equitable exception to the absolute priority rule applied. In
re Armstrong World Indus., Inc., 320 B.R. 523
(D.Del.2005).
AWI now appeals the District Court's decision,
and is joined by Appellees APIC and FCR, who
jointly submitted a brief adopting and supporting
AWI's arguments.
II.
DISCUSSION
A. Jurisdiction
[1][2] This Court has jurisdiction to hear appeals
of “all final decisions of the district courts.” 28
U.S.C. § 1291 (emphasis added); Conn. Nat'l Bank v.
Germain, 503 U.S. 249, 253, 112 S.Ct. 1146, 117
L.Ed.2d 391 (1992). In bankruptcy cases, finality is
construed more broadly than for other types of civil
cases. In re Marvel Entm't Group, Inc., 140 F.3d 463,
470 (3d Cir.1998). Because bankruptcy proceedings
are often protracted, and time and resources can be
wasted if an appeal is delayed until after a final disposition, our policy has been to quickly resolve issues
central to the progress of a bankruptcy. See In re
Owens Corning, 419 F.3d 195, 203 (3d Cir.2005).
We consider four factors to determine whether a district court's decision in a bankruptcy case is final: (1)
the impact on the assets of the bankruptcy estate; (2)
the need for further fact-finding on remand; (3) the
preclusive effect of a decision on the merits; and (4)
the interests of judicial economy. See id. (citing

Buncher Co. v. Official Comm. of Unsecured Creditors of GenFarm Ltd. P'ship IV, 229 F.3d 245, 250
(3d Cir.2000)).
[3] Although Appellee UCC contends that we
cannot hear this appeal because it involves an interlocutory order rather than a final order, we find jurisdiction after considering the above four factors. First,
the District Court's denial of confirmation will likely
affect the distribution of assets between the different
creditor classes. See Buncher Co., 229 F.3d at 250.
Second, the issue presented here requires no additional fact-finding. Third, this appeal would require
us to address a discrete question of law that would
have a preclusive effect on certain provisions of the
Plan. Lastly, practical considerations in the interests
of judicial economy require that we hear this appeal
now. Because we find jurisdiction under 28 U.S.C. §
1291, we will not address whether we also have jurisdiction under 28 U.S.C. § 158(d).
B. Standard of Review
[4] We review the District Court's decision using
a de novo standard for conclusions of law, and a
clearly erroneous standard for findings of fact. In re
PWS Holding Corp., 228 F.3d 224, 235 (3d
Cir.2000). Whether a reorganization plan violates the
absolute priority rule is a question of law. See In re
Johnston, 21 F.3d 323, 328-29 (9th Cir.1994).
C. Confirmation of a Reorganization Plan
Confirmation of a proposed Chapter 11 reorganization plan is governed by 11 U.S.C. § 1129. A court
will confirm a plan if it meets all of the requirements
set out in section 1129(a). Only one of these requirements concerns us in this appeal, and that is the requirement that the plan be consensual, with unanimous acceptance by all of the impaired classes. FN2 11
U.S.C. § 1129(a)(8). If the plan is not consensual,
*512 a court may still confirm as long as the plan
meets the other requirements of section 1129(a), and
“does not discriminate unfairly, and is fair and equitable” as to any dissenting impaired class. 11 U.S.C.
§ 1129(b)(1); see Bank of Am. Nat'l Trust & Sav.
Ass'n v. 203 N. LaSalle St. P'ship, 526 U.S. 434, 441,
119 S.Ct. 1411, 143 L.Ed.2d 607 (1999) [hereinafter
LaSalle ]. The latter type of confirmation is also
called a “cram down,” as the court can cram a plan
down over the objection of an impaired class. See
generally Kenneth N. Klee, All You Ever Wanted to
Know About Cram Down Under the New Bankruptcy
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Code, 53 Am. Bankr.L.J. 133 (1979).
FN2. A class is impaired if its legal, equitable, or contractual rights are altered under
the reorganization plan. 11 U.S.C. § 1124.
1. The Absolute Priority Rule
The issues in this case require us to examine the
“fair and equitable” requirement for a cram down,
which invokes the absolute priority rule. The absolute
priority rule is a judicial invention that predated the
Bankruptcy Code. It arose from the concern that because a debtor proposed its own reorganization plan,
the plan could be “too good a deal” for that debtor's
owners. LaSalle, 526 U.S. at 444, 119 S.Ct. 1411. In
its initial form, the absolute priority rule required that
“creditors ... be paid before the stockholders could
retain [equity interests] for any purpose whatever.”
Id. (quoting N. Pac. Ry. Co. v. Boyd, 228 U.S. 482,
508, 33 S.Ct. 554, 57 L.Ed. 931 (1913)) (emphasis
added).
The absolute priority rule was later codified as
part of the “fair and equitable” requirement of 11
U.S.C. § 1129(b). Under the statute, a plan is fair and
equitable with respect to an impaired, dissenting class
of unsecured claims if (1) it pays the class's claims in
full, or if (2) it does not allow holders of any junior
claims or interests to receive or retain any property
under the plan “on account of” such claims or interests. 11 U.S.C. § 1129(b)(2)(B)(i)-(ii); LaSalle, 526
U.S. at 441-42, 119 S.Ct. 1411.
At the heart of this appeal is the Plan provision
that distributes warrants to AWI's equity interest
holders (Class 12) through Class 7 in the event that
Class 6 rejects the Plan. Appellant AWI argues that
this provision does not violate the absolute priority
rule because (1) legislative history and historical context indicate that the rule does not prohibit the transfer of warrants to the equity interest holders under the
current circumstances; (2) case law establishes that
Class 7 can transfer part of its distribution under the
Plan to another claimant; and (3) the Plan did not
give the warrants to Class 12 “on account of” its equity interests. We address each of these contentions
in turn.
a. Interpreting the Absolute Priority Rule
[5] First, AWI suggests that this Court should
apply a flexible interpretation of the absolute priority

rule based on its legislative history and historical
context. Because the absolute priority rule is now
codified as part of the Bankruptcy Code, we will interpret it using standard principles of statutory construction. We begin by looking at the plain language
of the statute. See United States v. Ron Pair Enters.,
Inc., 489 U.S. 235, 241, 109 S.Ct. 1026, 103 L.Ed.2d
290 (1989). If the meaning is plain, we will make no
further inquiry unless the literal application of the
statute will end in a result that conflicts with Congress's intentions. Id. at 242-43, 109 S.Ct. 1026. In
such a case, the intentions of Congress will control.
Id.
[6] AWI contends that application of the absolute
priority rule would be contrary to Congress's intentions because the rule was designed to prevent the “
‘squeezing out’ [of] intermediate unsecured creditors.” See In re Wabash Valley Power Ass'n, 72 F.3d
1305, 1314 (7th Cir.1995) (citing N. *513Pac. Ry.
Co., 228 U.S. 482, 33 S.Ct. 554, 57 L.Ed. 931) (emphasis added). AWI supports its claim with floor
statements by Representative Don Edwards and
Senator Dennis DeConcini, key legislators of the
Bankruptcy Code. See Begier v. I.R.S., 496 U.S. 53,
64 n. 5, 110 S.Ct. 2258, 110 L.Ed.2d 46 (1990) (considering these remarks as “persuasive evidence of
congressional intent”). These statements indicate that
“a senior class will not be able to give up value to a
junior class over the dissent of an intervening class
unless the intervening class receives the full amount,
as opposed to value, of its claims or interests.” 124
Cong. Rec. 32,408 & 34,007 (1978) (remarks of Rep.
Edwards on Sept. 28, 1978 and remarks of Sen. DeConcini on Oct. 5, 1978, respectively) (emphasis
added). AWI argues that this language demonstrates
that the absolute priority rule was not meant to apply
to the situation before us because Class 6 is not an
intervening (or intermediate) class, and is not being
squeezed out by Class 7's transfer of warrants to
Class 12 under the Plan.
The absolute priority rule, as codified, ensures
that “the holder of any claim or interest that is junior
to the claims of [an impaired dissenting] class will
not receive or retain under the plan on account of
such junior claim or interest any property.” 11 U.S.C.
§ 1129(b)(2)(B)(ii). The plain language of the statute
makes it clear that a plan cannot give property to junior claimants over the objection of a more senior
class that is impaired, but does not indicate that the
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objecting class must be an intervening class.
We find that the plain meaning of the statute
does not conflict with Congress's intent. The legislative history shows that section 1129(b) was at least
designed to address “give-up” situations where a senior class gave property to a class junior to the dissenting class. Other statements in the legislative history
of section 1129(b), however, appear to apply the statute more broadly. For example, the House Report for
H.R. 8200, the bill that was eventually enacted, states
that section 1129(b) “codifies the absolute priority
rule from the dissenting class on down.” H.R.Rep.
No. 95-595, at 413 (1978), reprinted in 1978
U.S.C.C.A.N. 5963, 6369. Despite amendments to
the original version of H.R. 8200, the House Report
has been considered an authoritative source of legislative history for section 1129(b). See 124 Cong. Rec.
32,408 & 34,007 (1978) (remarks of Rep. Edwards
on Sept. 28, 1978 and remarks of Sen. DeConcini on
Oct. 5, 1978, respectively) (“[T]he House report remains an accurate description of confirmation of
section 1129(b).”). In addition, the floor statements
of Representative Edwards and Senator DeConcini
do not rule out the possibility that an impaired class
may object to a co-equal class's distribution of property to a junior class. See id. (“As long as senior
creditors have not been paid more than in full, and
classes of equal claims are being treated so that the
dissenting class of impaired unsecured claims is not
being discriminated against unfairly, the plan may be
confirmed if the impaired class of unsecured claims
receives less than 100 cents on the dollar (or nothing
at all) as long as no class junior to the dissenting class
receives anything at all.”). As a result, we will apply
the plain meaning of the statute. Under this reading,
the statute would be violated because the Plan would
give property to Class 12, which has claims junior to
those of Class 6. This finding does not end our consideration of this appeal, as AWI makes further arguments regarding exceptions to the absolute priority
rule.
b. Transfers of Bankruptcy Distributions Between
Creditors and Equity Interest Holders
Second, AWI contends that Class 7 may distribute the property it will receive under*514 the Plan to
Class 12 without violating the absolute priority rule.
AWI derives this result from application of the socalled “MCorp-Genesis” rule, which is based on a
line of cases where creditors were allowed to distrib-

ute their proceeds from the bankruptcy estate to other
claimants without offending section 1129(b). See
SPM, 984 F.2d 1305 (permitting senior secured creditors to share bankruptcy proceeds with junior unsecured creditors while skipping over priority tax creditors in a Chapter 7 liquidation); Genesis Health, 266
B.R. at 602, 617-18 (allowing senior secured lenders
to (1) give up a portion of their proceeds under the
reorganization plan to holders of unsecured and subordinated claims, without including holders of punitive damages claims in the arrangement, and (2) allocate part of their value under the plan to the debtor's
officers and directors as an employment incentive
package); In re MCorp Fin., Inc., 160 B.R. 941, 948
(S.D.Tex.1993) (permitting senior unsecured bondholders to allocate part of their claim to fund a settlement with the FDIC over the objection of the junior subordinated bondholders).
The District Court rejected this argument, and
found that the MCorp-Genesis line of cases was distinguishable. It began its analysis with SPM, a First
Circuit opinion cited by both the MCorp and Genesis
Health courts to support the legality of the distribution schemes presented to them. SPM, 984 F.2d 1305.
The District Court differentiated SPM from the current case in three ways: (1) SPM involved a distribution under Chapter 7, which did not trigger 11 U.S.C.
§ 1129(b)(2)(B)(ii); (2) the senior creditor had a perfected security interest, meaning that the property
was not subject to distribution under the Bankruptcy
Code's priority scheme; and (3) the distribution was a
“carve out,” a situation where a party whose claim is
secured by assets in the bankruptcy estate allows a
portion of its lien proceeds to be paid to others.
Armstrong, 320 B.R. at 539; see generally Richard B.
Levin, Almost All You Ever Wanted to Know About
Carve Out, 76 Am. Bankr.L.J. 445 (2002). Similarly,
Genesis Health involved property subject to the senior creditors' liens that was “carved out” for the junior
claimants. Armstrong, 320 B.R. at 539. In addition,
the District Court found MCorp distinguishable on its
facts because the senior unsecured creditor transferred funds to the FDIC to settle pre-petition litigation. Id.
We adopt the District Court's reading of these
cases, and agree that they do not stand for the unconditional proposition that creditors are generally free
to do whatever they wish with the bankruptcy proceeds they receive. Creditors must also be guided by
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the statutory prohibitions of the absolute priority rule,
as codified in 11 U.S.C. § 1129(b)(2)(B). Under the
plan at issue here, an unsecured creditor class would
receive and automatically transfer warrants to the
holder of equity interests in the event that its co-equal
class rejects the reorganization plan. We conclude
that the absolute priority rule applies and is violated
by this distribution scheme.
In addition, the structure of the Plan makes plain
that the transfer between Class 7 and Class 12 was
devised to ensure that Class 12 received the warrants,
with or without Class 6's consent. The distribution of
the warrants was only made to Class 7 if Class 6 rejected the Plan. In turn, Class 7 automatically waived
the warrants in favor of Class 12, without any means
for dissenting members of Class 7 to protest. Allowing this particular type of transfer would encourage
parties to impermissibly sidestep the carefully crafted
strictures of the Bankruptcy Code, and would undermine Congress's intention to give unsecured creditors
bargaining power *515 in this context. See H.R.Rep.
No. 95-595, at 416, reprinted in 1978 U.S.C.C.A.N.
5963, 6372 (“[Section 1129(b)(2)(B)(ii) ] gives intermediate creditors a great deal of leverage in negotiating with senior or secured creditors who wish to
have a plan that gives value to equity.”).
c. On Account of
Third, AWI argues that the warrants would not
be distributed to Class 12 on account of their equity
interests, but rather would be given as consideration
for settlement of their intercompany claims. UCC
disputes the existence of any such settlement, alleging that such an arrangement should have been
brought to the attention of the Bankruptcy Court. In
response, AWI indicates that the settlement was detailed in the Plan's Disclosure Statement, which the
Bankruptcy Court approved on June 2, 2003. (Appellee's Br. 4.) The relevant portion of the Disclosure
Statement reads as follows:
In the ordinary course of business, such intercompany claims have been recorded on the books and
records of Holdings, AWWD and AWI, and, assuming that all such intercompany claims are valid,
the net intercompany claim so recorded is in favor
of Holdings in the approximate amount of $12 million. In consideration of, among other things,
AWI's agreement under the Plan to fund the reasonable fees and expenses associated with the

Holdings Plan of Liquidation, the treatment of
Holdings, AWWD, and their respective officers
and directors as PI Protected Parties under the Asbestos PI Permanent Channeling Injunction, the
simultaneous release by AWI of any claims
(known and unknown) AWI has against Holdings
and AWWD, and the issuance of the New Warrants
to AWWD, and to avoid potentially protracted and
complicated proceedings to determine the exact
amounts, nature and status under the Plan of all
such claims and to facilitate the expeditious consummation of the Plan and the completion of Holdings' winding up, Holdings and AWWD will, effective upon and subject to the occurrence of the
Effective Date, release all such intercompany
claims (known and unknown) against AWI or any
of AWI's subsidiaries[.]
(App. at 1138) (emphasis added).
As stated earlier, section 1129(b)(2)(B)(ii) provides that holders of junior claims or interests “will
not receive or retain [any property] under the plan on
account of such junior claim or interest.” 11 U.S.C. §
1129(b)(2)(B)(ii) (emphasis added). In LaSalle, the
Supreme Court interpreted “on account of” to mean
“because of,” or a “causal relationship between holding the prior claim or interest and receiving and retaining property.” 526 U.S. at 450-51, 119 S.Ct.
1411. Although the Supreme Court did not decide
what degree of causation would be necessary, its discussion on that topic revealed that the absolute priority rule, as codified, was not in fact absolute. First, it
indicated that the “on account of” language would be
redundant if section 1129(b) was read as a categorical
prohibition against transfers to prior equity. Id. at
452-53, 119 S.Ct. 1411. Second, it noted that a “less
absolute prohibition” stemming from the “on account
of language” would “reconcile the two recognized
policies underlying Chapter 11, of preserving going
concerns and maximizing property available to satisfy creditors.” Id. at 453-54, 119 S.Ct. 1411.
In keeping with these observations, we noted in
PWS that the “on account of” language “confirms
that there are some cases in which property can transfer to junior interests not ‘on account of’ those interests but for other reasons.” 228 F.3d at 238 (discussing LaSalle, 526 U.S. at 451-52, 119 S.Ct. 1411). In
PWS, the *516 debtors released their legal claims
against various parties to facilitate their reorganiza-
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tion, including an avoidance claim that would have
allowed them to avoid certain aspects of a previous
recapitalization. Id. at 232-35. The appellants in PWS
argued that releasing the avoidance claim resulted in
a prohibited transfer of value to equity interest holders who had participated in the recapitalization. We
held that “without direct evidence of causation, releasing potential claims against junior equity does not
violate the absolute priority rule in the particular circumstance [where] the claims are of only marginal
viability and could be costly for the reorganized entity to pursue.” Id. at 242.
AWI would analogize AWWD and Holdings's
release of intercompany claims in exchange for warrants to the release of claims in PWS.FN3 We disagree.
According to the Disclosure Statement, the warrants
have an estimated value of $35 to $40 million. (App.
at 1157.) In contrast, the intercompany claims were
valued at approximately $12 million. This settlement
would amount to a substantial benefit for Class 12,
especially as the warrants were only part of the consideration for which the intercompany claims were
released. Among other things, the intercompany
claims were also ostensibly released in exchange for
the simultaneous release of any claims by AWI
against AWWD or Holdings and facilitation of the
reorganization process. (App. at 1138.) AWI gives no
adequate explanation for this difference in value,
leading us to conclude that AWWD or Holdings
(Class 12) would receive the warrants on account of
their status as equity interest holders. See LaSalle,
526 U.S. at 456, 119 S.Ct. 1411.
FN3. Because AWI does not assert any argument regarding a new value exception to
the absolute priority rule, we do not address
that issue.
D. Equity
1. Applicability of Penn Central
[7] Appellant AWI further contends that this
Court should apply equitable considerations to allow
an exception to the absolute priority rule. It finds
such an exception in the case of In re Penn Central
Transportation Co., 596 F.2d 1127, 1142 (3d
Cir.1979), and points to language in Norwest Bank
Worthington v. Ahlers, 485 U.S. 197, 108 S.Ct. 963,
99 L.Ed.2d 169 (1988), that indicates that exceptions

to the absolute priority rule may indeed exist. See id.
at 206, 108 S.Ct. 963 (stating that the enactment of
section 1129(b) “bar[s] any expansion of any exception to the absolute priority rule beyond that recognized” in pre-1978 Bankruptcy Code cases).
Penn Central involved a “monumental [reorganization] plan designed to resolve what [at the time
was] the most complex set of interrelated and conflicting claims ever addressed under ... the Bankruptcy Act.” 596 F.2d at 1129. Penn Central Transportation Company, which was formed in 1968 by
the merger of the Pennsylvania Railroad Company
and the New York Central Railroad Company, filed a
petition for reorganization under the Bankruptcy
Code in 1970. Id. at 1133. Thereafter, to prevent a
rail transportation crisis and to address the particular
difficulties of that reorganization, Congress passed
the Regional Rail Reorganization Act of 1973, which
directed that major portions of Penn Central's rail
assets be conveyed to Conrail, a new company
formed under the Act to continue operation of some
of the routes served by Penn Central. Id. at 1134. In
light of these exceptional circumstances, we found
that “[o]ur construction and application of precedents*517 such as the absolute priority rule must
necessarily take account of the unique facts of this
Plan and proceed in an environment pervaded more
by relativity than by absolutes.” Id. at 1142.
AWI argues that the facts of the case before us
are similarly unique, and also warrant a more equitable and flexible application of the absolute priority
rule. (Appellant's Br. 36.) Among the facts that AWI
finds unique are: (1) the involvement of UCC in the
negotiation and drafting of the Plan; (2) UCC's endorsement of the Plan, as indicated by its signature
on the cover letter accompanying the disclosure
statement; (3) the lack of a negative effect on Class
6's distribution from the granting of warrants to Class
7; (4) the relatively small value of the warrants compared to the entire bankruptcy estate; (5) the acceptance of the Plan by the majority in number of UCC's
constituents; and (6) the delay caused by UCC's objection, which was primarily lodged in anticipation of
the passage of the FAIR Act. We do not find these
facts to be as compelling as those that led us to apply
a more flexible absolute priority rule in the past.
AWI's bankruptcy due to asbestos liabilities simply
does not involve the kind of exigent circumstances
present in Penn Central, where Congress intervened
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in the reorganization process to avoid a rail transportation crisis of national import.
In addition, our application of equitable considerations in Penn Central did not mean that the absolute priority rule was abandoned. Rather, we held
firm to the idea that the rule still “required ... that
provision be made for satisfaction of senior claims
prior to satisfaction of junior claims.” Id. at 1153.
2. Judicial Estoppel
[8] AWI also argues that UCC waived its right to
object to the Plan because of its conduct during the
reorganization process, specifically referring to
UCC's role in shaping the Plan, its initial endorsement of the Plan, and then its subsequent objections
to the Plan based on the possible passage of the FAIR
Act. The Bankruptcy Court agreed with this argument and found that UCC waived its right to object to
the Plan because its behavior was “too sharp even for
a bankruptcy case.” (App. at 1503-04.) The District
Court took a different view, noting that
[e]ven if the Unsecured Creditors changed their
minds based on political calculus that the FAIR
Act would be passed, this was their prerogative. In
the absence of bad faith, which was not alleged
here, and particularly in light of the changed circumstances, until a party consents and the consent
is final, that party may walk away from the table
for a good or bad reason or no reason at all.
Armstrong, 320 B.R. at 534 n. 24 (citing In re
Huckabee Auto. Co., 33 B.R. 141, 149
(Bankr.M.D.Ga.1981)).
[9][10] We agree with the District Court, but recast the issue of waiver as an issue of judicial estoppel. Judicial estoppel can be applied when a party
asserts a certain position in a legal proceeding and
prevails, only to assert a contrary position later on
because of changed interests. See New Hampshire v.
Maine, 532 U.S. 742, 749-51, 121 S.Ct. 1808, 149
L.Ed.2d 968 (2001). Its purpose is to protect the judicial process by preventing parties from “deliberately
changing positions according to the exigencies of the
moment.” Id. at 750, 121 S.Ct. 1808 (quoting United
States v. McCaskey, 9 F.3d 368, 378 (5th Cir.1993)).
In deciding whether to apply judicial estoppel, a court
considers various factors, including whether the
party's position is clearly inconsistent with its earlier

position and whether the party changing position
would gain an unfair advantage over *518 the opposing party. Id. at 750-51, 121 S.Ct. 1808.
UCC clearly changed its position when it lodged
a conditional objection to the Plan after it had endorsed the disclosure statement and recommended
acceptance of the Plan to its constituents. The confirmation process, however, entitled UCC to lodge an
objection against the Plan before the objection deadline. See 11 U.S.C. § 1129(a)(8). We recognize that
an objection based on speculation that legislation will
be passed can be cause for concern. See EEOC v.
Bethlehem Steel Corp., 727 F.Supp. 952, 955 & n. 1
(E.D.Pa.1990) (commenting on the problems that
stem from delaying judgment because of pending
legislation). UCC's objection, however, was not
based solely on the impact of the pending FAIR Act,
but was also based on a violation of section 1129(b).
Furthermore, UCC's change in position could not
be entirely prejudicial to AWI because the Plan and
its disclosure statement were conditioned on the approval of all impaired classes. In fact, Class 6, one of
UCC's constituents, did not accept the Plan. While
the voting outcome of Class 6 raises the troubling
possibility that a small number of hold-outs owning a
large percentage of claims were causing costly delay
in the reorganization process, this is contemplated by
the Bankruptcy Code, which requires at least a majority vote for the number of claims and a supermajority
vote for the amount of claims for a class to accept a
plan. See 11 U.S.C. § 1126(c). In consideration of
these factors, we will not apply judicial estoppel to
silence UCC's objection merely because it was an
active participant in the reorganization process.
III.
CONCLUSION
We recognize that the longer that the reorganization process takes, the less likely that the purposes of
Chapter 11 (preserving the business as a going concern and maximizing the amount that can be paid to
creditors) will be fulfilled. Nevertheless, we conclude
that the absolute priority rule applies in this case. We
will accordingly affirm the District Court's decision
to deny confirmation of AWI's Plan.
C.A.3 (Del.),2005.
In re Armstrong World Industries, Inc.
432 F.3d 507, 55 Collier Bankr.Cas.2d 789, 45
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(5) the bankruptcy court did not clearly err in finding
the reorganization feasible.
United States Court of Appeals,
Second Circuit.
In re DBSD NORTH AMERICA, Incorporated,
Debtor.
DISH Network Corporation, Creditor–Appellant,
v.
DBSD North America, Incorporated, Debtor–
Appellee,
Ad Hoc Committee of Senior Noteholders, Official
Committee of Unsecured Creditors, Creditors–
Appellees.
Sprint Nextel Corporation, Appellant,
v.
DBSD North America, Inc., Ad Hoc Committee of
Senior Noteholders, Official Committee of Unsecured Creditors, Appellees.
Docket Nos. 10–1175, 10–1201, 10–1352.
Argued: Aug. 5, 2010.
Decided: Dec. 6, 2010.
Opinion filed: Feb. 7, 2011.
Background: Debtors in jointly administered Chapter 11 cases sought confirmation of proposed reorganization plan. Debtors' competitor, which had purchased first-lien debt postpetition, and unsecured
creditor objected. The United States Bankruptcy
Court for the Southern District of New York, Robert
E. Gerber, J., 419 B.R. 179, designated the vote of
competitor as “not in good faith,” rejected the objections, and entered order confirming plan. Unsecured
creditor and competitor appealed. The District Court,
Lewis A. Kaplan, J., 2010 WL 1223109, affirmed,
and appeal was taken.
Holdings: The Court of Appeals, Gerard E. Lynch,
Circuit Judge, held that:
(1) unsecured creditor had standing to appeal;
(2) the plan violated the absolute priority rule;
(3) addressing an issue of apparent first impression
for the court, the bankruptcy court did not err in designating the vote of competitor;
(4) after designating the vote, the bankruptcy court
properly disregarded competitor's class for voting
purposes; and

Affirmed in part, reversed in part, and remanded.
Pooler, Circuit Judge, filed opinion concurring
in part and dissenting in part.
See also 627 F.3d 496.
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Before: POOLER, RAGGI, and LYNCH, Circuit
Judges.
Judge POOLER concurs in part and dissents in part
in a separate opinion.
GERARD E. LYNCH, Circuit Judge:
These consolidated appeals arise out of the bankruptcy of DBSD North America, Incorporated and its
various subsidiaries (together, “DBSD”). The bankruptcy court confirmed a plan of reorganization for
DBSD over the objections of the two appellants here,
Sprint Nextel Corporation (“Sprint”) and DISH Network Corporation (“DISH”).
Before us, Sprint argues that the plan improperly
gave shares and warrants to DBSD's owner—whose
interest lies below Sprint's in priority—in violation of
the absolute priority rule of 11 U.S.C. §
1129(b)(2)(B). DISH, meanwhile, argues that the
bankruptcy court erred when it found DISH did not
vote “in good faith” under 11 U.S.C. § 1126(e) and
when, because of the § 1126(e) ruling, it disregarded
DISH's class for the purposes of counting votes under
11 U.S.C. § 1129(a)(8). DISH also argues that the
bankruptcy court should not have confirmed the plan
because the plan was not feasible. See 11 U.S.C. §
1129(a)(11).
On Sprint's appeal, we conclude (1) that Sprint
has standing to appeal and (2) that the plan violated
the absolute priority rule. On DISH's appeal we find
no error, and conclude (1) that the bankruptcy court
did not err in designating DISH's vote, (2) that, after
designating DISH's vote, the bankruptcy court properly disregarded DISH's class for voting purposes,
and (3) that the bankruptcy court did not err in finding the reorganization feasible. We therefore affirm
in part, reverse in part, and remand for further proceedings.
BACKGROUND
The reader may find the full facts of this case in
the decisions of both the bankruptcy court, In re
DBSD North America, Inc. (“DBSD I ”), 419 B.R.
179 (Bankr.S.D.N.Y.2009); In re DBSD North America, Inc. (“DBSD II ”) 421 B.R. 133
(Bankr.S.D.N.Y.2009), and the district court, In re
DBSD North America, Inc. (“DBSD III ”), Nos. 09–
cv–10156 (LAK), 09–cv–10372 (LAK), 09–cv–
10373 (LAK), 2010 WL 1223109 (S.D.N.Y. Mar. 24,

2010); see also In re DBSD North America, Inc.
(“DBSD IV ”), 427 B.R. 245 (S.D.N.Y.2010) (affirming bankruptcy court's treatment of Sprint's claim).
We therefore focus only on the facts most pertinent to
these appeals.
ICO Global Communications founded DBSD in
2004 to develop a mobile communications network
that would use both satellites and land-based transmission towers. In its first five years, DBSD made
progress toward this goal, successfully launching a
satellite and obtaining certain spectrum licenses from
the FCC, but it also accumulated a large amount of
debt. Because its network remained in the developmental stage and had not become operational, DBSD
had little if any revenue to offset its mounting obligations.
*86 On May 15, 2009, DBSD (but not its parent
ICO Global), filed a voluntary petition in the United
States Bankruptcy Court for the Southern District of
New York, listing liabilities of $813 million against
assets with a book value of $627 million. Of the various claims against DBSD, three have particular relevance here:
1. The First Lien Debt: a $40 million revolving
credit facility that DBSD obtained in early 2008 to
support its operations, with a first-priority security
interest in substantially all of DBSD's assets. It
bore an initial interest rate of 12.5%.
2. The Second Lien Debt: $650 million in 7.5%
convertible senior secured notes that DISH issued
in August 2005, due August 2009. These notes
hold a second-priority security interest in substantially all of DBSD's assets. At the time of filing, the
Second Lien Debt had grown to approximately
$740 million. It constitutes the bulk of DBSD's indebtedness.
3. Sprint's Claim: an unliquidated, unsecured claim
based on a lawsuit against a DBSD subsidiary.
Sprint had sued seeking reimbursement for DBSD's
share of certain spectrum relocation expenses under an FCC order. At the time of DBSD's filing,
that litigation was pending in the United States
District Court for the Eastern District of Virginia
and before the FCC. In the bankruptcy case, Sprint
filed a claim against each of the DBSD entities
jointly and severally, seeking $211 million. The

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 10
634 F.3d 79, 65 Collier Bankr.Cas.2d 201, Bankr. L. Rep. P 81,933
(Cite as: 634 F.3d 79)
bankruptcy court temporarily allowed Sprint's
claim in the amount of $2 million for voting purposes.FN1
FN1. The bankruptcy court allowed Sprint's
claim against only one of the several DBSD
entities. See DBSD IV, 427 B.R. at 249–50.
The court did not decide whether it mattered
that Sprint's claim was allowed against only
one subsidiary among several, see DBSD I,
419 B.R. at 210, and no party argues here
that it makes any difference. We therefore
do not reach the issue.
After negotiations with various parties, DBSD
proposed a plan of reorganization which, as amended,
provided for “substantial de-leveraging,” a renewed
focus on “core operations,” and a “continued path as
a development-stage enterprise.” The plan provided
that the holders of the First Lien Debt would receive
new obligations with a four-year maturity date and
the same 12.5% interest rate, but with interest to be
paid in kind (“PIK”), meaning that for the first four
years the owners of the new obligations would receive as interest more debt from DBSD rather than
cash. The holders of the Second Lien Debt would
receive the bulk of the shares of the reorganized entity, which the bankruptcy court estimated would be
worth between 51% and 73% of their original claims.
The holders of unsecured claims, such as Sprint,
would receive shares estimated as worth between 4%
and 46% of their original claims. Finally, the existing
shareholder (effectively just ICO Global, which
owned 99.8% of DBSD) would receive shares and
warrants in the reorganized entity.
Sprint objected to the plan, arguing among other
things that the plan violates the absolute priority rule
of 11 U.S.C. § 1129(b)(2)(B). That rule requires that,
if a class of senior claim-holders will not receive the
full value of their claims under the plan and the class
does not accept the plan, no junior claim- or interestholder may receive “any property” “under the plan on
account of such junior claim or interest.” Id. In making its objection, *87 Sprint noted that the plan provided for the existing shareholder, whose interest is
junior to Sprint's class of general unsecured claims, to
receive substantial quantities of shares and warrants
under the plan—in fact, much more than all the unsecured creditors received together. Sprint argued that
“[b]ecause the Plan fails to satisfy” the absolute pri-

ority rule, “it cannot be confirmed.”
The bankruptcy court disagreed. It characterized
the existing shareholder's receipt of shares and warrants as a “gift” from the holders of the Second Lien
Debt, who are senior to Sprint in priority yet who
were themselves not receiving the full value of their
claims, and who may therefore “voluntarily offer a
portion of their recovered property to junior stakeholders” without violating the absolute priority rule.
DBSD I, 419 B.R. at 210. It held that it would permit
such gifting “at least where, as here, the gift comes
from secured creditors, there is no doubt as to their
secured creditor status, where there are understandable reasons for the gift, where there are no ulterior,
improper ends ... and where the complaining creditor
would get no more if the gift had not been made.” Id.
at 212 (footnotes and quotation marks omitted).
Meanwhile, DISH, although not a creditor of
DBSD before its filing, had purchased the claims of
various creditors with an eye toward DBSD's spectrum rights. As a provider of satellite television,
DISH has launched a number of its own satellites,
and it also has a significant investment in TerreStar
Corporation, a direct competitor of DBSD's in the
developing field of hybrid satellite/terrestrial mobile
communications. DISH desired to “reach some sort
of transaction with [DBSD] in the future if [DBSD's]
spectrum could be useful in our business.”
Shortly after DBSD filed its plan disclosure,
DISH purchased all of the First Lien Debt at its full
face value of $40 million, with an agreement that the
sellers would make objections to the plan that DISH
could adopt after the sale. As DISH admitted, it
bought the First Lien Debt not just to acquire a “market piece of paper” but also to “be in a position to
take advantage of [its claim] if things didn't go well
in a restructuring.” Internal DISH communications
also promoted an “opportunity to obtain a blocking
position in the [Second Lien Debt] and control the
bankruptcy process for this potentially strategic asset.” In the end, DISH (through a subsidiary) purchased only $111 million of the Second Lien Debt—
not nearly enough to control that class—with the
small size of its stake due in part to DISH's unwillingness to buy any claims whose prior owners had
already entered into an agreement to support the plan.
In addition to voting its claims against confirma-
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tion, DISH reasserted the objections that the sellers of
those claims had made pursuant to the transfer
agreement, arguing, among other things, that the plan
was not feasible under 11 U.S.C. § 1129(a)(11) and
that the plan did not give DISH the “indubitable
equivalent” of its First Lien Debt as required to cram
down a dissenting class of secured creditors under 11
U.S.C. § 1129(b)(2)(A). Separately, DISH proposed
to enter into a strategic transaction with DBSD, and
requested permission to propose its own competing
plan (a request it later withdrew).
DBSD responded by moving for the court to designate that DISH's “rejection of [the] plan was not in
good faith.” 11 U.S.C. § 1126(e). The bankruptcy
court agreed, finding that DISH, a competitor to
DBSD, was voting against the plan “not as a traditional creditor seeking to maximize *88 its return on
the debt it holds, but ... ‘to establish control over this
strategic asset.’ ” DBSD II, 421 B.R. at 137 (quoting
DISH's own internal presentation slides). The bankruptcy court therefore designated DISH's vote and
disregarded DISH's wholly-owned class of First Lien
Debt for the purposes of determining plan acceptance
under 11 U.S.C. § 1129(a)(8). Id. at 143; DBSD I,
419 B.R. at 206.FN2 The court also rejected DISH's
objections to the plan, finding that the plan was feasible and that, even assuming that DISH's vote
counted, the plan gave DISH the “indubitable equivalent” of its First Lien Debt claim and could thus be
crammed down over DISH's dissent. DBSD I, 419
B.R. at 203, 208–09.
FN2. The court did not designate DISH's
vote on its Second Lien Debt claims, because DISH's stake in that class was too
small to make any difference. See DBSD II,
421 B.R. at 137 n. 12.
After designating DISH's vote and rejecting all
objections, the bankruptcy court confirmed the plan.
See id. at 221. The district court affirmed, see DBSD
III, 2010 WL 1223109, and DISH and Sprint appealed to this Court. After oral argument, DBSD received approval from the FCC to transfer its spectrum rights to the reorganized entity—the last hurdle
before consummation of the reorganization. We subsequently stayed consummation of the plan and then,
on December 6, 2010, issued an order disposing of
the case and vacating our stay so that the proceedings
could continue below without further delay, indicat-

ing that an opinion would follow. See In re DBSD
North America, Inc., 627 F.3d 496 (2d Cir.2010).
This is that opinion.
DISCUSSION
I. Sprint's Appeal
[1] Sprint raises only one issue on appeal: it asserts that the plan improperly gives property to
DBSD's shareholder without fully satisfying Sprint's
senior claim, in violation of the absolute priority rule.
See 11 U.S.C. § 1129(b)(2)(B). That rule provides
that a reorganization plan may not give “property” to
the holders of any junior claims or interests “on account of” those claims or interests, unless all classes
of senior claims either receive the full value of their
claims or give their consent. Id.; see In re Coltex
Loop Cent. Three Partners, L.P., 138 F.3d 39, 42 (2d
Cir.1998); see also In re Armstrong World Indus.,
Inc., 432 F.3d 507, 512 (3d Cir.2005). Because the
existing shareholder received shares and warrants on
account of its junior interest, Sprint argues, Sprint's
class of general unsecured creditors had a right to
receive “full satisfaction of their claims” or at least
“an amount sufficient to obtain approval from the
class.” But the plan provided neither, and so Sprint
asks us to vacate the order confirming it or to provide
other relief that would satisfy Sprint's claim.
A. Sprint's Standing to Appeal
[2][3][4] Before we can address the merits of
Sprint's appeal, we must decide whether Sprint has
standing to bring it. The current Bankruptcy Code
prescribes no limits on standing beyond those implicit in Article III of the United States Constitution.
See In re Gucci, 126 F.3d 380, 388 (2d Cir.1997).
Congress has given us jurisdiction over “all final decisions, judgments, orders, and decrees” of the district courts in bankruptcy cases, 28 U.S.C. §
158(d)(1), which courts in turn have jurisdiction to
review all “final judgments, orders, and decrees” of
the bankruptcy courts, id. § 158(a)(1). Nevertheless,
for practical reasons this Court and others *89 have
“adopted the general rule, loosely modeled on the
former Bankruptcy Act, that in order to have standing
to appeal from a bankruptcy court ruling, an appellant
must be ‘a person aggrieved’—a person ‘directly and
adversely affected pecuniarily’ by the challenged
order of the bankruptcy court.” FN3 Int'l Trade Admin.
v. Rensselaer Polytechnic Inst., 936 F.2d 744, 747
(2d Cir.1991) (citation omitted). An appellant like
Sprint, therefore, must show not only “injury in fact”
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under Article III but also that the injury is “direct[ ]”
and “financial.” Kane v. Johns–Manville Corp., 843
F.2d 636, 642 & n. 2 (2d Cir.1988).
FN3. “While the ‘pecuniary interest’ formulation is an often used and often useful test
of standing in the bankruptcy context, it ‘is
not the only test.’ ” In re Zarnel, 619 F.3d
156, 162 (2d Cir.2010), quoting In re Revco
D.S., Inc., 898 F.2d 498, 499 (6th Cir.1990).
The “public interest” may also provide
standing to appeal, as in the case of a United
States Trustee, id. (emphasis in original), or
the Securities and Exchange Commission,
see SEC v. U.S. Realty & Improvement Co.,
310 U.S. 434, 459–60, 60 S.Ct. 1044, 84
L.Ed. 1293 (1940). The parties here do not
argue that the public interest test, or any
other test besides the pecuniary interest test,
is relevant to this case, so we address standing under that test alone.
[5][6] “As a general rule,” we grant standing to
“creditors ... appeal[ing] orders of the bankruptcy
court disposing of property of the estate because such
orders directly affect the creditors' ability to receive
payment of their claims.” Id. at 642; see In re Gucci,
126 F.3d at 388. In Kane, for instance, we did not
hesitate to grant standing to an asbestos-injury claimant who appealed the confirmation of a plan of reorganization. The plan in that case was even more generous to the appellant than the plan in this case, since
it promised him “the full amount of whatever compensatory damages he is awarded.” Kane, 843 F.2d at
640. The Court, however, held that Kane was an aggrieved party entitled to appeal: as “a creditor, [he
had] economic interests ... directly impaired by the
Plan” because the plan limited his recourse to the
courts, eliminated the possibility of punitive damages, and made his recovery “subject to the Trust's
being fully funded.” Id. at 642. Other courts have
generally found standing for impaired creditors FN4
when their “interests are directly and pecuniarily affected by the order of the Bankruptcy Court.” In re
Combustion Eng'g, Inc., 391 F.3d 190, 223–24 (3d
Cir.2004); see also In re P.R.T.C., Inc., 177 F.3d 774,
778 (9th Cir.1999) (noting that creditors “have a direct pecuniary interest in a bankruptcy court's order
transferring the assets of the estate”).
FN4. The Code treats a claim as impaired

unless the plan leaves in place all rights to
which the claim entitles its holder, except
for certain rights to accelerate payments after default. See 11 U.S.C. § 1124.
[7] We likewise hold that Sprint has standing to
appeal the confirmation of the plan in this case. Before confirmation, Sprint had a claim that the bankruptcy court valued at $2 million for voting purposes.FN5 After confirmation, however, Sprint stood
to receive property worth less than half (between 4%
and 46%) of that amount. Therefore, confirmation of
the plan affected Sprint “directly” and “financially.”
FN5. Sprint's lawsuit against a DBSD entity
has not yet been resolved. The claim therefore could turn out to be worth as much as
$211 million or as little as nothing, but we
follow the bankruptcy court's tentative
valuation for the purposes of this appeal.
The appellees challenge the above analysis from
two different perspectives, looking both at the confirmation of the plan as a whole and at the gifting
provision that *90 Sprint protests. First, and more
broadly, they argue that confirmation could not have
harmed Sprint's interests because those interests were
already worthless: with insufficient value in DBSD to
pay off the secured creditors, Sprint's unsecured
claim entitled it to nothing. Second, and more narrowly, they argue that the gift to the existing shareholder did not harm Sprint's interests because the
absolute priority rule requires either that the objecting class receive the full value of its claim (which
would more than double Sprint's recovery) or that
junior classes receive nothing (which could lead to a
reduced recovery for Sprint), so even a strict interpretation of that rule would not guarantee any benefit for
Sprint. None of our cases directly address the level of
generality at which we should consider standing;
because we reject the appellees' analysis at both levels, however, we need not decide whether either perspective is generally preferable.
Taking the broader perspective first, we decline
to withhold standing merely because the bankruptcy
court's valuation of DBSD put Sprint's claim under
water. By the bankruptcy court's estimate—which we
accept for purposes of this appeal—DBSD is not
worth enough to cover even the Second Lien Debt,
much less the claims of unsecured creditors like

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 13
634 F.3d 79, 65 Collier Bankr.Cas.2d 201, Bankr. L. Rep. P 81,933
(Cite as: 634 F.3d 79)
Sprint who stand several rungs lower on the ladder of
priority. But none of our prior appellate standing decisions—at least none involving creditors—have
turned on estimations of valuation, or on whether a
creditor was in the money or out of the money. We
have never demanded more to accord a creditor
standing than that it has a valid and impaired claim.
Cosmopolitan Aviation, the primary decision on
which the appellees rely for their broader argument,
is easily distinguishable. See In re Cosmopolitan
Aviation Corp., 763 F.2d 507, 513 (2d Cir.1985),
abrogated on other grounds by Pioneer Inv. Servs.
Co. v. Brunswick Assocs. Ltd. P'ship, 507 U.S. 380,
113 S.Ct. 1489, 123 L.Ed.2d 74 (1993). In that case,
a state court had held that a debtor's lease had expired
before it filed for bankruptcy. Id. at 511. The bankruptcy court found that the debtor was hopelessly
insolvent, with or without the lease, and ordered the
debtor's liquidation. Id. The debtor did not then appeal. It appealed only a later order to turn over the
land—apparently solely for purposes of delay. Id. at
512–13. We held that, because the debtor could no
longer contest the first two rulings, it no longer had
any interest in the land or even any right to “continued existence,” and therefore would suffer no injury
from the turn-over. Id. at 513. Cosmopolitan Aviation
is thus a far cry from this case, where the bankruptcy
court provisionally allowed Sprint's claim against the
debtor, where the plan already gives Sprint some recovery, and where Sprint has appealed the adverse
order directly.
The only case the appellees cite that comes close
to denying a creditor standing is In re Ashford Hotels,
Ltd., 235 B.R. 734 (S.D.N.Y.1999). But in that case
the district court never accepted the appellants' attempts to characterize themselves as creditors. Id. at
738. The so-called creditors had sued the debtor in
state court, not to win any damages but to rescind a
contract under which they were liable to the debtor.
Id. at 736. In the bankruptcy proceeding, they sought
to stop funding the defense against their lawsuit and,
after losing that attempt, they appealed. Id. at 737–
38. The district court found that the appellants had no
interest in the debtor besides their desire to stop the
defense of the rescission lawsuit and thereby thwart
the debtor from collecting against them. Id. at 738.
Noting that other courts had found no standing where
“a party's interest*91 in a Bankruptcy Court appeal is
(only) that of a potential defendant to another law-

suit,” the district court likewise denied standing to the
appellants in that case, because they were not “ ‘directly and adversely affected pecuniarily’ by the
Bankruptcy Court's order except as adversaries to the
Debtor's estate in other litigations.” Id. at 739. That
case is therefore nothing like this one, where Sprint is
clearly a creditor (albeit one with an unliquidated
claim) and where Sprint appeals seeking to enlarge
its recovery, not to head off the collection of debts
against it.
The three additional district court decisions cited
by the dissent are equally distinguishable. The first
two do not involve creditors. In one, In re Taylor, the
appellant was a chapter 7 debtor, see No. 00 Civ.
5021(VM), 2000 WL 1634371, at *1–2 (S.D.N.Y.
Oct.30, 2000), a member of a class that often lacks
standing in the bankruptcy court as well as on appeal,
see In re 60 E. 80th St. Equities, Inc., 218 F.3d 109,
115–16 (2d Cir.2000). In the other, Freeman v. Journal Register Co., it was a shareholder of the debtor
who appealed. See No. 09 Civ. 7296(JGK), 2010 WL
768942, at *3 (S.D.N.Y. Mar.8, 2010). Although this
case does not require us to address shareholder standing in bankruptcy cases, we note that some courts
have been more cautious in granting standing to
shareholders than to creditors. See In re Troutman
Enters., Inc., 286 F.3d 359, 364–65 (6th Cir.2002).
Finally, in the third case, Bartel v. Bar Harbor Airways, Inc., the appellant was a creditor, but a creditor
whose claim the bankruptcy court disallowed because
the debtor had already settled it. See 196 B.R. 268,
271–72 (S.D.N.Y.1996). There is all the difference in
the world between a claim that has already been disallowed by the bankruptcy court, as in Bartel, and
one like Sprint's that remains allowed and pending,
whatever appellate judges might guess about its
chances of success. None of these decisions have any
bearing on the case before us.
We think it plain that we should not forbid all
appeals by out-of-the-money creditors. Such a rule
would bar a large percentage of creditors in bankruptcy court, perhaps a majority of them, from ever
reaching the district court or this Court, however erroneous the orders of the bankruptcy court might be.
In this case, for instance, members of only two
classes could appeal under the appellees' proposed
rule—the holders of the First Lien Debt and Second
Lien Debt—even though the plan involved twentysix classes of claims and interests in ten different
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levels. The other twenty-four classes would have to
be satisfied with whatever the plan awarded them.
This would remain true, under the appellees' theory,
even if the bankruptcy court had committed a fundamental error such as not allowing the out-of-themoney creditors to vote or not following another of
the numerous requirements of § 1129. Such a result
might benefit this Court's docket, but would disserve
the protection of the parties' rights and the development of the law. We should not raise the standing bar
so high, especially when it is a bar of our own creation and not one required by the language of the
Code, which “does not contain any express restrictions on appellate standing.” Kane, 843 F.2d at 642.
The appellees try to soften the negative consequences of their proposed rule by positing that a
creditor in Sprint's position may appeal if it at least
argues—as Sprint did in the district court but does
not in this Court—that the bankruptcy court undervalued the estate and that, under a true valuation,
there was enough to cover its claim. But that rule
would not separate appropriate from inappropriate
appeals by creditors; it would only increase the number*92 of appeals involving frivolous valuation arguments. It would turn an extremely harsh rule into
an easily-evaded one. We decline either variation of
the proposed rule.
Even taking the narrower perspective, focusing
not on the plan's confirmation overall but only on the
“gift” to the existing shareholder that Sprint challenges under the absolute priority rule, we still find
standing. Sprint argues that the absolute priority rule
entitled it to the full value of its claim before the plan
could give any equity to the existing shareholder. A
plan like this one that gives property to a junior interest-holder (the existing shareholder) must provide the
senior claim-holder (Sprint) with “property of a value
... equal to the amount of [its] claim.” 11 U.S.C. §
1129(b)(2)(B). When the law requires full payment,
getting less than full payment surely constitutes “direct” and “financial” injury.
The appellees respond that Sprint is entitled to
nothing under the priority rules and only receives
anything because it itself is the beneficiary of a gift
under the plan. Rejecting this plan would not give
anything to Sprint, they argue: although an alternative plan might give Sprint the full value of its claim
in order to maintain the gift to the existing share-

holder, an alternative plan might well cut out both
Sprint and the shareholder entirely. But we rejected
just such an argument in Kane. In that case, we accepted the possibility that the appellant, Kane, actually benefitted from the plan he was challenging and
could have fared worse under alternative plans. 843
F.2d at 642. We refused, however, to allow this possibility to defeat Kane's appellate standing:
Kane might receive more under this Plan than he
would receive in liquidation. However, he might do
better still under alternative plans. Since the ... Plan
gives Kane less than what he might have received,
he is directly and adversely affected pecuniarily by
it, and he therefore has standing to challenge it on
appeal.
Id. at 642. We did not investigate any particular
alternative plan or estimate the likelihood that a plan
more advantageous to Kane would actually be
adopted if the existing plan were rejected; rather, we
found it sufficient for appellate standing that Kane
“might” receive more under a different plan.
Here, too, Sprint “might do better still under alternative plans.” Id. As the bankruptcy court found,
“there were good business reasons for the ... gifts” to
the existing shareholder, DBSD I, 419 B.R. at 212 n.
140, and those reasons might well lead the secured
creditors to support the gift even at the price of sufficiently favorable treatment for Sprint to secure its
support. Put another way, if the absolute priority rule
applies, Sprint may use its unsecured claim as leverage to increase its share in the reorganized entity if
the “good business reasons” for the gift to the existing shareholder are still worth the cost. By rejecting
the absolute priority rule, however, the bankruptcy
court eliminated Sprint's leverage and reduced its
potential financial recovery. To be sure, enforcing the
absolute priority rule in this case would make the gift
to the existing shareholder more costly to the plan
proponents, who would have to pay more to Sprint in
order to maintain that gift. Sprint therefore risks receiving nothing by enforcing the absolute priority
rule because, if its demands outweigh the gift's perceived benefits to the senior creditors, the latter may
cut out the junior classes entirely and leave nothing
for Sprint. Whether such a risk is in Sprint's best interests, however, is not the issue here. See
*93Norwest Bank Worthington v. Ahlers, 485 U.S.
197, 207, 108 S.Ct. 963, 99 L.Ed.2d 169 (1988) (“[I]t
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is up to the creditors—and not the courts—to accept
or reject a reorganization plan which fails ... to honor
the absolute priority rule.”) For Sprint to have standing, we need only determine that, whatever the exact
odds may be, Sprint at very least stands a reasonable
chance of improving its position below. From whatever angle we look at the issue, therefore, we reject
the appellees' challenge to Sprint's standing.
[8] Like the appellees, our dissenting colleague
does not argue that all out-of-the-money creditors
lack standing to challenge a plan for violating the
absolute priority rule. See Dissent. Op. at 111.
Rather, adopting an approach not argued by appellees, Judge Pooler finds that Sprint lacks standing
because it is not only out of the money but has an
unliquidated claim that might turn out to be valueless
on its own merits. We do not find the ultimate merits
of Sprint's claim against DBSD relevant. Standing to
appeal “in no way depends on the merits” of the issue
appealed, Warth v. Seldin, 422 U.S. 490, 500, 95
S.Ct. 2197, 45 L.Ed.2d 343 (1975), and certainly
cannot depend on the merits of an issue that is not
before us at all. Here, the bankruptcy court allowed
Sprint's claim against a DBSD entity for voting purposes, see Fed. R. Bankr.P. 3018(a), which are the
only purposes that matter at this stage. The plan's
supporters did not object to this ruling, did not appeal
it, and do not argue that any uncertainty about the
merits of Sprint's underlying claim against the debtor
should deny Sprint standing. They have good reason
for their silence before us, as the dissent cites no decision where standing turned on the unliquidated
status of a creditor's claim, or on an appellate court's
assessment of the likely merits of such a claim.
Even if it were appropriate for us to consider the
merits or ultimate worth of Sprint's claim, we would
have no way to make that determination, lacking any
briefing from the parties or much information in the
record on appeal regarding the merits of that claim,
which will turn not only on the potential offset of its
obligations to the government (as the dissent recognizes) but also on the date that the relevant DBSD
subsidiary occupied a specific band of the transmission spectrum. See DBSD IV, 427 B.R. at 249 n. 4.
Because the parties do not brief the issue and did not
raise it below, moreover, our evaluation of Sprint's
claim would require piecing together the evidence
without a guide.

A rule that would turn a claimant's standing to
appeal a bankruptcy court's ruling on the as-yetundetermined merits of the claimant's underlying
claim would unduly complicate the standing determination, and require district and circuit courts prematurely to address the merits of issues the bankruptcy
court has not yet addressed. We see no need for such
an inquiry. The bankruptcy court's temporary allowance of Sprint's claim for voting purposes was
enough to allow it to object below, where no one
argues that Sprint lacked standing. The ultimate merits of that claim should not determine standing here,
where we have less ability than the bankruptcy court
to decide those merits.
Accordingly, we conclude that Sprint has standing to appeal the denial of its objection to the confirmation of the reorganization plan. We therefore turn
to the merits of that objection.
B. Gifting and the Absolute Priority Rule
[9][10] Sprint argues that the plan violated the
absolute priority rule by giving shares and warrants
to a junior class (the existing shareholder) although a
more senior*94 class (Sprint's class) neither approved
the plan nor received the full value of its claims. See
11 U.S.C. § 1129(b)(2)(B). The appellees respond,
and the courts below held, that the holders of the
Second Lien Debt, who are senior to Sprint and
whom the bankruptcy court found to be undersecured, were entitled to the full residual value of the
debtor and were therefore free to “gift” some of that
value to the existing shareholder if they chose to.
DBSD I, 419 B.R. at 210; DBSD III, 2010 WL
1223109, at *4. We recently avoided deciding the
viability of this “gifting doctrine” in a similar context, see In re Iridium Operating LLC, 478 F.3d 452,
460–61 (2d Cir.2007), but we now face the question
squarely. We look through the district court to the
bankruptcy court's decision, and review its analysis
of law de novo. See In re Baker, 604 F.3d 727, 729
(2d Cir.2010).
Long before anyone had imagined such a thing
as Chapter 11 bankruptcy, it was already “well settled
that stockholders are not entitled to any share of the
capital stock nor to any dividend of the profits until
all the debts of the corporation are paid.” Chi., Rock
Island & Pac. R.R. v. Howard, 74 U.S. (7 Wall) 392,
409–10, 19 L.Ed. 117 (1868). In the days of the railroad barons, however, parties observed this rule in
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the breach. Senior creditors and original shareholders
often cooperated to control the reorganization of a
failed company, sometimes to make the process go
smoothly—to encourage the old shareholders to provide new capital for the reorganization or to keep
them from engaging in costly and delaying litigation—or sometimes simply because the senior creditors and the old shareholders were the same parties.
For their cooperation, the old owners would often
receive or retain some stake in whatever entity arose
from the reorganization. Junior creditors, however,
often received little or nothing even though they
technically stood above the old shareholders in priority. See John D. Ayer, Rethinking Absolute Priority
After Ahlers, 87 Mich. L.Rev. 963, 970–71 (1989).
In response to this practice, the Supreme Court
developed a “fixed principle” for reorganizations:
that all “creditors were entitled to be paid before the
stockholders could retain [shares] for any purpose
whatever.” N. Pac. Ry. Co. v. Boyd, 228 U.S. 482,
507–08, 33 S.Ct. 554, 57 L.Ed. 931 (1913). “[A] plan
of reorganization,” the Court later stated, “would not
be fair and equitable which ... admitted the stockholders to participation, unless” at very least “the
stockholders made a fresh contribution in money or
in money's worth in return for ‘a participation reasonably equivalent to their contribution.’ ” Marine
Harbor Props., Inc. v. Mfrs. Trust Co., 317 U.S. 78,
85, 63 S.Ct. 93, 87 L.Ed. 64 (1942), quoting Case v.
L.A. Lumber Prods. Co., 308 U.S. 106, 121, 60 S.Ct.
1, 84 L.Ed. 110 (1939). Courts came to call this the
“absolute priority rule.” Ecker v. W. Pac. R.R. Corp.,
318 U.S. 448, 484, 63 S.Ct. 692, 87 L.Ed. 892
(1943).
[11] The Bankruptcy Code incorporates a form
of the absolute priority rule in its provisions for confirming a Chapter 11 plan of reorganization. For a
district court to confirm a plan over the vote of a dissenting class of claims, the Code demands that the
plan be “fair and equitable, with respect to each class
of claims ... that is impaired under, and has not accepted, the plan.” 11 U.S.C. § 1129(b)(1). The Code
does not define the full extent of “fair and equitable,”
but it includes a form of the absolute priority rule as a
prerequisite. According to the Code, a plan is not
“fair and equitable” unless:
With respect to a class of unsecured claims—

*95 (i) the plan provides that each holder of a
claim of such class receive or retain on account
of such claim property of a value, as of the effective date of the plan, equal to the allowed amount
of such claim; or
(ii) the holder of any claim or interest that is junior to the claims of such class will not receive or
retain under the plan on account of such junior
claim or interest any property....
Id. § 1129(b)(2)(B). Absent the consent of all
impaired classes of unsecured claimants, therefore, a
confirmable plan must ensure either (i) that the dissenting class receives the full value of its claim, or
(ii) that no classes junior to that class receive any
property under the plan on account of their junior
claims or interests.
Under the plan in this case, Sprint does not receive “property of a value ... equal to the allowed
amount” of its claim. Rather, Sprint gets less than
half the value of its claim. The plan may be confirmed, therefore, only if the existing shareholder,
whose interest is junior to Sprint's, does “not receive
or retain” “any property” “under the plan on account
of such junior ... interest.” We hold that the existing
shareholder did receive property under the plan on
account of its interest, and that the bankruptcy court
therefore should not have confirmed the plan.
[12] First, under the challenged plan, the existing
shareholder receives “property” in the form of shares
and warrants in the reorganized entity. The term
“property” in § 1129(b)(2)(B) is meant to be interpreted broadly. See Ahlers, 485 U.S. at 208, 108 S.Ct.
963. But even if it were not, there is no doubt that
“any property” includes shares and warrants like
these.
Second, the existing shareholder receives that
property “under the plan.” The disclosure statement
for the second amended plan, under the heading
“ARTICLE IV: THE JOINT PLAN,” states:
Class 9—Existing Stockholder Interests
.... In full and final satisfaction, settlement, release,
and discharge of each Existing Stockholder Interest, and on account of all valuable consideration
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provided by the Existing Stockholder, including,
without limitation, certain consideration provided
in the Support Agreement, ... the Holder of such
Class 9 Existing Stockholder Interest shall receive
the Existing Stockholder Shares and the Warrants.
(emphasis added). We need not decide whether
the Code would allow the existing shareholder and
Senior Noteholders to agree to transfer shares outside
of the plan, for, on the present record, the existing
shareholder clearly receives these shares and warrants “under the plan.”
Finally, the existing shareholder receives its
shares and warrants “on account of” its junior interest. The Supreme Court has noted that “on account
of” could take one of several interpretations. See
Bank of Am. Nat'l Trust & Sav. Ass'n v. 203 N. LaSalle St. P'ship, 526 U.S. 434, 449, 119 S.Ct. 1411,
143 L.Ed.2d 607 (1999). The interpretation most
friendly to old equity—which the Supreme Court
rejected as “beset with troubles ... exceedingly odd ...
[and] unlikely”—reads “on account of” as “in exchange for.” Id. at 449–50, 119 S.Ct. 1411. Even
under this generous test, the existing shareholder here
receives property “on account of” its prior junior interest because it receives new shares and warrants at
least partially “in exchange for” its old ones. The
passage from the plan quoted above states as much:
the existing shareholder receives shares and warrants
“[i]n full and final satisfaction, settlement, release,
and discharge*96 of each Existing Stockholder Interest.”
[13] The gift here even more easily satisfies the
two less restrictive tests the Supreme Court examined
(and viewed more favorably) in 203 North LaSalle,
both of which read “on account of” to mean some
form of “because of.” Id. at 450, 119 S.Ct. 1411. The
existing shareholder received its property “because
of,” and thus “on account of,” its prior interest, for
the same reasons set forth above.FN6
FN6. We note that not all distributions of
property to a junior class are necessarily “on
account of” the junior claims or interests.
For example, the Supreme Court has left
open the possibility that old equity could
take under a plan if it invests new value in
the reorganized entity, at least as long as a
“market valuation” tests the adequacy of its

contribution. 203 North LaSalle, 526 U.S. at
458, 119 S.Ct. 1411. In such a situation, the
party receiving the property may argue—
though we do not now decide the correctness of such an argument—that it does not
receive anything “on account of” its interest
but only on account of its new investment.
For another example, our decision does not
stop a senior claim-holder from receiving
property on account of its senior claim just
because the claim-holder also happens to
hold a junior claim on account of which it
receives nothing. See id. at 452 n. 24, 119
S.Ct. 1411. There may well be other examples.
[14] This conclusion is not undermined by the
fact that the disclosure statement recites, and the district court found, additional reasons why the existing
shareholder merited receiving the shares and warrants. First, a transfer partly on account of factors
other than the prior interest is still partly “on account
of” that interest. “If Congress had intended to modify
[‘on account of’] with the addition of the words
‘only,’ ‘solely,’ or even ‘primarily,’ it would have
done so.” In re Coltex Loop, 138 F.3d at 43. Upholding this principle in 203 North LaSalle, the Supreme
Court refused to characterize a benefit given to existing shareholders “merely as a detail of the broader
transaction” in which those shareholders also contributed new capital. 526 U.S. at 456, 119 S.Ct. 1411.
Instead, receipt of property partly on account of the
existing interest was enough for the absolute priority
rule to bar confirmation of the plan. See id. at 456–
58, 119 S.Ct. 1411.
Second, the other reasons that the appellees assert drove the award of warrants and shares to old
equity here are themselves “on account of” the existing shareholder's prior interest. The existing shareholder did not contribute additional capital to the
reorganized entity, see, e.g., id. at 443, 119 S.Ct.
1411 (suggesting uncertainty about whether even
new capital may suffice); rather, as the bankruptcy
court explained, the gift aimed to ensure the existing
shareholder's “continued cooperation and assistance”
in the reorganization, DBSD I, 419 B.R. at 212 n.
140. The “continued cooperation” of the existing
shareholder was useful only because of the shareholder's position as equity holder and “the rights
emanating from that position,” In re Coltex Loop,
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138 F.3d at 43; an unrelated third party's cooperation
would not have been useful. And “assistance” sounds
like the sort of “future labor, management, or expertise” that the Supreme Court has held insufficient to
avoid falling under the prohibition of the absolute
priority rule. Ahlers, 485 U.S. at 204, 108 S.Ct. 963.
Thus, notwithstanding the various economic reasons
that may have contributed to the decision to award
property to old equity here, it is clear that the existing
shareholder “could not have gained [its] new position
but for [its] prior equity position.” In re Coltex Loop,
138 F.3d at 44.
In sum, we conclude that the existing shareholder received “property,” that it *97 did so “under
the plan,” and that it did so “on account of” its prior,
junior interest.

explained in Ahlers, “the statutory language and the
legislative history of § 1129(b) clearly bar any expansion of any exception to the absolute priority rule
beyond that recognized in our cases at the time Congress enacted the 1978 Bankruptcy Code.” Ahlers,
485 U.S. at 206, 108 S.Ct. 963. The Supreme Court
has never suggested any exception that would cover a
case like this one.
The appellees, unsurprisingly, see the case in a
different light. They contend that, under the “gifting
doctrine,” the shares and warrants rightfully belonged
to the secured creditors, who were entitled to share
them with the existing shareholder as they saw fit.
Citing In re SPM Manufacturing Corp., 984 F.2d
1305 (1st Cir.1993), the appellees argue that, until the
debts of the secured creditors “are paid in full, the
Bankruptcy Code's distributional priority scheme, as
embodied in the absolute priority rule, is not implicated.” DBSD was not worth enough, according to
the bankruptcy court's valuation, to cover even the
secured lenders' claims, much less those of unsecured
creditors like Sprint. Therefore, as the bankruptcy
court stated in ruling for the appellees, “the ‘Gifting’
Doctrine—under which senior secured creditors voluntarily offer a portion of their recovered property to
junior stakeholders (as the Senior Noteholders did
here)—defeats Sprint's Absolute Priority Rule objection.” DBSD I, 419 B.R. at 210. We disagree.

The Supreme Court's interpretations of §
1129(b)(2)(B) give us confidence in ours. Although
that Court has not addressed the exact scenario presented here under the codified absolute priority rule,
its two post-Code cases on the rule are instructive. In
both cases, the prior owners tried to avoid the absolute priority rule by arguing that they received distributions not on account of their prior interests but
rather on account of the new value that they would
contribute to the entity. See 203 N. LaSalle, 526 U.S.
at 437, 119 S.Ct. 1411; Ahlers, 485 U.S. at 199, 108
S.Ct. 963. In both cases, the Supreme Court rejected
those arguments. Although dictum in an earlier case
had suggested that contributing new value could allow prior shareholders to participate in the reorganized entity, see Case, 308 U.S. at 121, 60 S.Ct. 1, the
Court refused to decide whether § 1129(b)(2)(B)
permitted such new-value exchanges. Instead, the
Court held that neither “future labor, experience and
expertise,” Ahlers, 485 U.S. at 199, 108 S.Ct. 963
(quotation marks omitted), nor capital contributions
“without benefit of market valuation,” 203 N. LaSalle, 526 U.S. at 458, 119 S.Ct. 1411, could suffice
to escape the absolute priority rule, even assuming
the ongoing validity of the Case dictum.

Most fatally, this interpretation does not square
with the text of the Bankruptcy Code. The Code extends the absolute priority rule to “any property,” 11
U.S.C. § 1129(b)(2)(B)(ii), not “any property not
covered by a senior creditor's lien.” The Code focuses
entirely on who “receive[s]” or “retain[s]” the property “under the plan,” id., not on who would receive it
under a liquidation plan. And it applies the rule to
any distribution “under the plan on account of” a junior interest, id., regardless of whether the distribution
could have been made outside the plan, *98 and regardless of whether other reasons might support the
distribution in addition to the junior interest.

203 North LaSalle and Ahlers indicate a preference for reading the rule strictly. Given that the Supreme Court has hesitated to allow old owners to
receive new ownership interests even when contributing new value, it is doubtful the Court would allow
old owners to receive new ownership without contributing any new value, as in this case. As the Court

We distinguish this case from In re SPM on several grounds. In that case, a secured creditor and the
general unsecured creditors agreed to seek liquidation
of the debtor and to share the proceeds from the liquidation. 984 F.2d at 1307–08. The bankruptcy court
granted relief from the automatic stay and converted
the case from Chapter 11 to a Chapter 7 liquidation.
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Id. at 1309. The bankruptcy court refused, however,
to allow the unsecured creditors to receive their share
under the agreement with the secured creditor, ordering instead that the unsecured creditors' share go to a
priority creditor in between those two classes. Id. at
1310. The district court affirmed, but the First Circuit
reversed, holding that nothing in the Code barred the
secured creditors from sharing their proceeds in a
Chapter 7 liquidation with unsecured creditors, even
at the expense of a creditor who would otherwise take
priority over those unsecured creditors. Id. at 1312–
19.
[15] The first and most important distinction is
that In re SPM involved Chapter 7, not Chapter 11,
and thus involved a liquidation of the debtor, not a
reorganization. Id. at 1309. Chapter 7 does not include the rigid absolute priority rule of §
1129(b)(2)(B). See In re Armstrong, 432 F.3d at 514.
As the First Circuit noted, “the distribution scheme”
of Chapter 7 “does not come into play until all valid
liens on the property are satisfied.” In re SPM, 984
F.2d at 1312; see 11 U.S.C. § 726(a); Hartford Underwriters Ins. Co. v. Union Planters Bank, N.A., 530
U.S. 1, 5, 120 S.Ct. 1942, 147 L.Ed.2d 1 (2000). In re
SPM repeatedly emphasized the “lack[ ]” of “statutory support” for the argument against gifting in the
Chapter 7 context. 984 F.2d at 1313; see id. at 1313–
14 (finding “no support in the Code for” rejecting
gifting). Under Chapter 11, in contrast, §
1129(b)(2)(B) provides clear “statutory support” to
reject gifting in this case, and the distribution scheme
of Chapter 11 ordinarily distributes all property in the
estate (as it does here), including property subject to
security interests, see 11 U.S.C. § 1129(b)(2)(A).
Furthermore, the bankruptcy court in In re SPM
had granted the secured creditor relief from the
automatic stay, 984 F.2d at 1309, and treated the
property in question as no longer part of the estate,
id. at 1313. In a very real sense, the property belonged to the secured creditor alone, and the secured
creditor could do what it pleased with it. Here, however, the relevant property has remained in the estate
throughout, and has never belonged to the secured
creditors outright. See United States v. Whiting Pools,
Inc., 462 U.S. 198, 203–04, 103 S.Ct. 2309, 76
L.Ed.2d 515 (1983). For these reasons, therefore,
assuming without deciding that the First Circuit's
approach was correct in the context of Chapter 7—a
question not before us—we do not find it relevant to

this case. See In re Armstrong, 432 F.3d at 514 (similarly distinguishing In re SPM ).
Even if the text of § 1129(b)(2)(B) left any room
for the appellees' view of the case, we would hesitate
to accept it in light of the Supreme Court's long history of rejecting such views. That history begins at
least as early as 1868, in Howard, 74 U.S. (7 Wall)
392. In that case, the stockholders and mortgagees of
a failing railroad agreed to foreclose on the railroad
and convey its property to a new corporation, with
the old stockholders receiving some of the new
shares. Id. at 408–09. The agreement gave nothing,
however, to certain intermediate creditors, who
sought a share of the distribution in the courts. Id. at
408.
*99 The stockholders defended their agreement
with nearly the exact logic the appellees employ here:
The road was mortgaged for near three times its
value.... If, then, these stockholders have got anything, it must be because the bondholders have surrendered a part of their fund to them. If the fund
belonged to the bondholders, they had a right so to
surrender a part or a whole of it. And if the bondholders did so surrender their own property to the
stockholders, it became the private property of
these last; a gift, or, if you please, a transfer for
consideration from the bondholders.... What right
have these complainants to such property in the
hands of the stockholders?
Id. at 400. Even in 1868, however, the Supreme
Court found that “[e]xtended discussion of that
proposition is not necessary.” Id. at 414. “Holders of
bonds secured by mortgages as in this case,” the
Court noted, “may exact the whole amount of the
bonds, principal and interest, or they may, if they see
fit, accept a percentage as a compromise in full discharge of their respective claims, but whenever their
lien is legally discharged, the property embraced in
the mortgage, or whatever remains of it, belongs to
the corporation” for distribution to other creditors. Id.
Similarly, in this case, the secured creditors could
have demanded a plan in which they received all of
the reorganized corporation, but, having chosen not
to, they may not “surrender” part of the value of the
estate for distribution “to the stockholder[ ],” as “a
gift.” Id. at 400. Whatever the secured creditors here
did not take remains in the estate for the benefit of
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other claim-holders.
As the Court built upon Howard to develop the
absolute priority rule, it continued to reject arguments
similar to the ones the appellees make before us. For
example, in Louisville Trust Co. v. Louisville, New
Albany & Chicago Railway Co., the Court noted that
“if the bondholder wishes to foreclose and exclude
inferior lienholders or general unsecured creditors
and stockholders, he may do so; but a foreclosure
which attempts to preserve any interest or right of the
mortgagor in the property after the sale must necessarily secure and preserve the prior rights of general
creditors thereof.” 174 U.S. 674, 683–84, 19 S.Ct.
827, 43 L.Ed. 1130 (1899). The Court rejected another similar argument in 1913 in Boyd, where it finally set down the “fixed principle” that we now call
the absolute priority rule. 228 U.S. at 507, 33 S.Ct.
554.
Those cases dealt with facts much like the facts
of this one: an over-leveraged corporation whose
undersecured senior lenders agree to give shares to
prior shareholders while intermediate lenders receive
less than the value of their claim. See Douglas G.
Baird & Thomas H. Jackson, Bargaining After the
Fall and the Contours of the Absolute Priority Rule,
55 U. Chi. L.Rev. 738, 739–44 (1988). And it was on
the basis of those facts that the Supreme Court developed the absolute priority rule, with the aim of stopping the very sort of transaction that the appellees
propose here. See In re Iridium, 478 F.3d at 463 n.
17. These old cases do not bind us directly, given that
Congress has now codified the absolute priority rule.
But if courts will not infer statutory abrogation of the
common law without evidence that Congress intended such abrogation, see United States v. Texas,
507 U.S. 529, 534, 113 S.Ct. 1631, 123 L.Ed.2d 245
(1993), it would be even less appropriate to conclude
that Congress abrogated the more-than-a-century-old
core of the absolute priority rule by passing a statute
whose language explicitly adopts it.
*100 We recognize the policy arguments against
the absolute priority rule. Gifting may be a “powerful
tool in accelerating an efficient and non-adversarial
... chapter 11 proceeding,” Leah M. Eisenberg,
Gifting and Asset Reallocation in Chapter 11 Proceedings: A Synthesized Approach, 29 Am.
Bankr.Inst. J. 50, 50 (2010), and no doubt the parties
intended the gift to have such an effect here. See

DBSD I, 419 B.R. at 214. As one witness testified
below, “where ... the equity sponsor is out of the
money, ... a tip is common to [e]nsure a consensual
bankruptcy rather than a contested one.” Enforcing
the absolute priority rule, by contrast, “may encourage hold-out behavior by objecting creditors ... even
though the transfer has no direct effect on the value
to be received by the objecting creditors.” Harvey R.
Miller & Ronit J. Berkovich, The Implications of the
Third Circuit's Armstrong Decision on Creative Corporate Restructuring: Will Strict Construction of the
Absolute Priority Rule Make Chapter 11 Consensus
Less Likely?, 55 Am. U.L.Rev. 1345, 1349 (2006).
It deserves noting, however, that there are substantial policy arguments in favor of the rule. Shareholders retain substantial control over the Chapter 11
process, and with that control comes significant opportunity for self-enrichment at the expense of creditors. See, e.g., 11 U.S.C. § 1121(b) (giving debtor,
which is usually controlled by old shareholders, exclusive 120–day period in which to propose plan).
This case provides a nice example. Although no one
alleges any untoward conduct here, it is noticeable
how much larger a distribution the existing shareholder will receive under this plan (4.99% of all equity in the reorganized entity) than the general unsecured creditors put together (0.15% of all equity),
despite the latter's technical seniority. Indeed, based
on the debtor's estimate that the reorganized entity
would be worth approximately $572 million, the existing shareholder will receive approximately $28.5
million worth of equity under the plan while the unsecured creditors must share only $850,000. And if
the parties here were less scrupulous or the bankruptcy court less vigilant, a weakened absolute priority rule could allow for serious mischief between
senior creditors and existing shareholders.
Whatever the policy merits of the absolute priority rule, however, Congress was well aware of both
its benefits and disadvantages when it codified the
rule in the Bankruptcy Code. The policy objections to
the rule are not new ones; the rule has attracted controversy from its early days. Four Justices dissented
from the Supreme Court's 1913 holding in Boyd, see
228 U.S. at 511, 33 S.Ct. 554, and that decision “was
received by the reorganization bar and bankers with
something akin to horror,” James N. Rosenberg, Reorganization—The Next Step, 22 Colum. L.Rev. 14,
14 (1922). The Commission charged with reviewing
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the bankruptcy laws in the lead-up to the enactment
of the Bankruptcy Code suggested loosening the absolute priority rule to allow greater participation by
equity owners. See Bruce A. Markell, Owners, Auctions, and Absolute Priority in Bankruptcy Reorganizations, 44 Stan. L.Rev. 70, 87–89 & n. 117 (1991).
Yet, although Congress did soften the absolute priority rule in some ways,FN7 it did not create any exception for “gifts” like the one at issue here. See also
H.R. Rep. 95–595, 1978 U.S.C.C.A.N. 5963, 6372
(1977) (noting that absolute priority rule was “designed *101 to prevent a senior class from giving up
consideration to a junior class unless every intermediate class consents, is paid in full, or is unimpaired”).FN8 We therefore hold that the bankruptcy
court erred in confirming the plan of reorganization.
FN7. Most importantly, the Code now determines objections on a class-by-class basis, not creditor-by-creditor. See 11 U.S.C. §
1129(b)(2)(B); Markell, 44 Stan. L.Rev. at
88.
FN8. This House Report references an earlier version of the bill, as the House Committee on the Judiciary reported it to the full
House on September 8, 1977. See B Collier
on Bankruptcy App. Pt. 4(d) at 4–873, 4–
988 (15th ed.2009). Section 1129(b)(2) received several largely stylistic changes between that version and its eventual passage,
but none altered the operation of the absolute priority rule in any way relevant here.
II. DISH's Appeal
DISH raises different objections to the bankruptcy court's order.FN9 First, DISH contends that the
bankruptcy court should not have designated its vote
as “not in good faith,” 11 U.S.C. § 1126(e), and that,
even after the designation, the bankruptcy court
should not have disregarded the entire class that
DISH's claim comprised. Second, DISH argues that
the plan should have been rejected in its entirety as
not feasible. We address these arguments in turn.
FN9. Our conclusion with respect to Sprint's
appeal in itself requires reversal of the district court's order and vacation of the bankruptcy court's confirmation of the reorganization plan. It remains appropriate to consider DISH's appeal, however, because

DISH raises distinct objections to the plan
that, if accepted, would require revision of
different aspects of the plan.
A. The Treatment of DISH's Vote
1. Designating DISH's Vote as “Not in Good Faith ”
[16][17] To confirm a plan of reorganization,
Chapter 11 generally requires a vote of all holders of
claims or interests impaired by that plan. See 11
U.S.C. §§ 1126, 1129(a)(8). This voting requirement
has exceptions, however, including one that allows a
bankruptcy court to designate (in effect, to disregard)
the votes of “any entity whose acceptance or rejection of such plan was not in good faith.” Id. §
1126(e).
[18] The Code provides no guidance about what
constitutes a bad faith vote to accept or reject a plan.
Rather, § 1126(e)'s “good faith” test effectively delegates to the courts the task of deciding when a party
steps over the boundary. See In re Figter Ltd., 118
F.3d 635, 638 (9th Cir.1997); see also Revision of
the Bankruptcy Act: Hearing on H.R. 6439 Before
the House Comm. on the Judiciary, 75th Cong. 181
(1937) [“1937 Hearing”] (statement of Jacob
Weinstein) (describing “good faith” test of predecessor to § 1126(e) as delegation to the courts). Case by
case, courts have taken up this responsibility. No
circuit court has ever dealt with a case like this one,
however, and neither we nor the Supreme Court have
many precedents on the “good faith” voting requirement in any context; the most recent cases from both
courts are now more than 65 years old and address §
1126(e)'s predecessor, § 203 of the Bankruptcy Act.
See Young v. Higbee Co., 324 U.S. 204, 65 S.Ct. 594,
89 L.Ed. 890 (1945); In re P–R Holding Corp., 147
F.2d 895 (2d Cir.1945). Nevertheless, these cases,
cases from other jurisdictions, legislative history, and
the purposes of the good-faith requirement give us
confidence in affirming the bankruptcy court's decision to designate DISH's vote in this case.
[19][20][21][22] We start with general principles
that neither side disputes. Bankruptcy courts should
employ § 1126(e) designation sparingly, as “the exception, not the rule.” *102In re Adelphia Commc'ns
Corp., 359 B.R. 54, 61 (Bankr.S.D.N.Y.2006). For
this reason, a party seeking to designate another's
vote bears the burden of proving that it was not cast
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in good faith. See id. Merely purchasing claims in
bankruptcy “for the purpose of securing the approval
or rejection of a plan does not of itself amount to ‘bad
faith.’ ” In re P–R Holding, 147 F.2d at 897; see In re
255 Park Plaza Assocs. Ltd. P'ship, 100 F.3d 1214,
1219 (6th Cir.1996). Nor will selfishness alone defeat
a creditor's good faith; the Code assumes that parties
will act in their own self interest and allows them to
do so. See In re Figter, 118 F.3d at 639.
[23][24][25] Section 1126(e) comes into play
when voters venture beyond mere self-interested
promotion of their claims. “[T]he section was intended to apply to those who were not attempting to
protect their own proper interests, but who were, instead, attempting to obtain some benefit to which
they were not entitled.” In re Figter, 118 F.3d at 638.
A bankruptcy court may, therefore, designate the vote
of a party who votes “in the hope that someone
would pay them more than the ratable equivalent of
their proportionate part of the bankrupt assets,”
Young, 324 U.S. at 211, 65 S.Ct. 594, or one who
votes with an “ulterior motive,” 1937 Hearing, supra,
at 180 (statement of SEC Commissioner William O.
Douglas), that is, with “an interest other than an interest as a creditor,” In re P–R Holding, 147 F.2d at
897.
[26][27] Here, the debate centers on what sort of
“ulterior motives” may trigger designation under §
1126(e), and whether DISH voted with such an impermissible motive. The first question is a question of
law that we review de novo, and the second a question of fact that we review for clear error, see In re
Baker, 604 F.3d at 729, recognizing that “a decision
that someone did or did not act in good faith” hinges
on “an essentially factual inquiry and is driven by the
data of practical human experience,” In re Figter,
118 F.3d at 638 (quotation marks omitted).
[28] Clearly, not just any ulterior motive constitutes the sort of improper motive that will support a
finding of bad faith. After all, most creditors have
interests beyond their claim against a particular
debtor, and those other interests will inevitably affect
how they vote the claim. For instance, trade creditors
who do regular business with a debtor may vote in
the way most likely to allow them to continue to do
business with the debtor after reorganization. See
John Hancock Mut. Life Ins. Co. v. Route 37 Bus.
Park Assocs., 987 F.2d 154, 161–62 (3d Cir.1993).

And, as interest rates change, a fully secured creditor
may seek liquidation to allow money once invested at
unfavorable rates to be invested more favorably
elsewhere. See In re Landing Assocs., Ltd., 157 B.R.
791, 807 (Bankr.W.D.Tex.1993). We do not purport
to decide here the propriety of either of these motives, but they at least demonstrate that allowing the
disqualification of votes on account of any ulterior
motive could have far-reaching consequences and
might leave few votes upheld.
The sort of ulterior motive that § 1126(e) targets
is illustrated by the case that motivated the creation
of the “good faith” rule in the first place, Texas Hotel
Securities Corp. v. Waco Development Co., 87 F.2d
395 (5th Cir.1936). In that case, Conrad Hilton purchased claims of a debtor to block a plan of reorganization that would have given a lease on the debtor's
property—once held by Hilton's company, later cancelled—to a third party. Id. at 397–99. Hilton and his
partners sought, by buying and voting the claims, to
“force [a plan] that would give them again the operation of the hotel or otherwise reestablish an interest
that they felt they justly had in the property.” Id. at
398. The *103 district court refused to count Hilton's
vote, but the court of appeals reversed, seeing no authority in the Bankruptcy Act for looking into the
motives of creditors voting against a plan. Id. at 400.
That case spurred Congress to require good faith
in voting claims. As the Supreme Court has noted,
the legislative history of the predecessor to § 1126(e)
“make[s] clear the purpose of the [House] Committee
[on the Judiciary] to pass legislation which would bar
creditors from a vote who were prompted by such a
purpose” as Hilton's. Young, 324 U.S. at 211 n. 10,
65 S.Ct. 594. As then-SEC Commissioner Douglas
explained to the House Committee:
We envisage that “good faith” clause to enable the
courts to affirm a plan over the opposition of a minority attempting to block the adoption of a plan
merely for selfish purposes. The Waco case ... was
such a situation. If my memory does not serve me
wrong it was a case where a minority group of security holders refused to vote in favor of the plan
unless that group were given some particular preferential treatment, such as the management of the
company. That is, there were ulterior reasons for
their actions.
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1937 Hearing, supra, at 181–82.FN10 One year after Commissioner Douglas's testimony, and two years
after the Waco case, Congress enacted the proposed
good faith clause as part of the Chandler Act of 1938.
Pub.L. 75–575, § 203, 52 Stat. 840, 894. The Bankruptcy Code of 1978 preserved this good faith requirement, with some rewording, as 11 U.S.C. §
1126(e).FN11
FN10. Commissioner Douglas also described the Hilton claim-holders telling the
other parties, in effect, “For a price you can
have our vote.” 1937 Hearing, supra, at 182.
In this respect, Douglas's memory may have
served him wrong, since at least the opinion
of the court of appeals records nothing along
these lines, unless one interprets “a price”
broadly to include reinstatement of a lease
or reassignment of management rights.
FN11. Based on a House committee report,
some have cited a further case, Aladdin Hotel Co. v. Bloom, 200 F.2d 627 (8th
Cir.1953), as an example of what the authors
of the 1978 Code meant to overrule when
they reenacted the good faith requirement as
§ 1126(e). See, e.g., In re Pleasant Hill
Partners, L.P., 163 B.R. 388, 392–93
(Bankr.N.D.Ga.1994), quoting H.R.Rep. No.
95–595, at 411 (1977). But the committee
actually intended a different provision
(originally designated § 1126(e), hence the
confusion) to overrule Aladdin Hotel, not
the good faith provision (which was originally designated § 1126(f)). When Congress
removed the former provision, the latter became § 1126(e) in its place. See In re Dune
Deck Owners Corp., 175 B.R. 839, 845 n.
13 (Bankr.S.D.N.Y.1995). The relevant
committee report provides no insight into
the good faith provision that began as §
1126(f) and became § 1126(e), instead
merely paraphrasing the statutory language.
H.R.Rep. No. 95–595, at 411 (1977).
Modern cases have found “ulterior motives” in a
variety of situations. In perhaps the most famous
case, and one on which the bankruptcy court in our
case relied heavily, a court found bad faith because a
party bought a blocking position in several classes
after the debtor proposed a plan of reorganization,

and then sought to defeat that plan and to promote its
own plan that would have given it control over the
debtor. See In re Allegheny Int'l, Inc., 118 B.R. 282,
289–90 (Bankr.W.D.Pa.1990). In another case, the
court designated the votes of parties affiliated with a
competitor who bought their claims in an attempt to
obstruct the debtor's reorganization and thereby to
further the interests of their own business. See In re
MacLeod Co., 63 B.R. 654, 655–56 (Bankr.S.D.Ohio
1986). In a third case, the court found bad faith where
an affiliate of the debtor purchased claims not for the
purpose of collecting on those claims but to prevent
confirmation*104 of a competing plan. See In re
Applegate Prop., Ltd., 133 B.R. 827, 833–35
(Bankr.W.D.Tex.1991).
[29] Although we express no view on the correctness of the specific findings of bad faith of the
parties in those specific cases, we think that this case
fits in the general constellation they form. As the
bankruptcy court found, DISH, as an indirect competitor of DBSD and part-owner of a direct competitor, bought a blocking position in (and in fact the
entirety of) a class of claims, after a plan had been
proposed, with the intention not to maximize its return on the debt but to enter a strategic transaction
with DBSD and “to use status as a creditor to provide
advantages over proposing a plan as an outsider, or
making a traditional bid for the company or its assets.” DBSD II, 421 B.R. at 139–40. In effect, DISH
purchased the claims as votes it could use as levers to
bend the bankruptcy process toward its own strategic
objective of acquiring DBSD's spectrum rights, not
toward protecting its claim.
We conclude that the bankruptcy court permissibly designated DISH's vote based on the facts above.
This case echoes the Waco case that motivated Congress to impose the good faith requirement in the first
place. In that case, a competitor bought claims with
the intent of voting against any plan that did not give
it a lease in or management of the debtor's property.
87 F.2d at 397–99. In this case, a competitor bought
claims with the intent of voting against any plan that
did not give it a strategic interest in the reorganized
company. The purchasing party in both cases was
less interested in maximizing the return on its claim
than in diverting the progress of the proceedings to
achieve an outside benefit. In 1936, no authority allowed disregarding votes in such a situation, but
Congress created that authority two years later with

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 24
634 F.3d 79, 65 Collier Bankr.Cas.2d 201, Bankr. L. Rep. P 81,933
(Cite as: 634 F.3d 79)
cases like Waco in mind. We therefore hold that a
court may designate a creditor's vote in these circumstances.
[30][31] We also find that, just as the law supports the bankruptcy court's legal conclusion, so the
evidence supports its relevant factual findings.
DISH's motive—the most controversial finding—is
evinced by DISH's own admissions in court, by its
position as a competitor to DBSD, FN12 by its willingness to overpay for the claims it bought,FN13 by its
attempt to propose its own plan, and especially by its
internal communications, which, although addressing
the Second Lien Debt rather *105 than the First Lien
Debt at issue here, nevertheless showed a desire to
“to obtain a blocking position” and “control the bankruptcy process for this potentially strategic asset.”
FN12. Courts have been especially wary of
the good faith of parties who purchase
claims against their competitors. See In re
MacLeod, 63 B.R. at 655; see also In re Figter, 118 F.3d at 640 (finding no bad faith in
part because party was not competitor); In re
255 Park Plaza Assocs., 100 F.3d at 1219
(same); In re Pine Hill Collieries Co., 46
F.Supp. 669, 672 (E.D.Pa.1942) (finding no
bad faith even for a competitor, but only because competitor had a prior interest in the
debtor).
FN13. The fact that DISH bought the First
Lien Debt at par is circumstantial evidence
of its intent, though we do not put as much
weight on the price as the bankruptcy court
did. See DBSD II, 421 B.R. at 140. It is certainly true, as the Loan Syndications and
Trading Association points out in an amicus
brief, that purchasers may have many good
business reasons for buying debt at par, especially when, as in this case, the debt is
well secured and interest rates dropped between the original issuance of the debt and
its purchase. Buying claims at or above par
therefore could not provide the sole basis for
designating a creditor's vote. Nevertheless, a
willingness to pay high prices may tend to
show that the purchaser is interested in more
than the claim for its own sake. The weight
to be given to such evidence is primarily an
issue for the finder of fact, and we see no

clear error in the bankruptcy court's reliance
on the factor in this case.
The Loan Syndications and Trading Association
(LSTA), as amicus curiae, argues that courts should
encourage acquisitions and other strategic transactions because such transactions can benefit all parties
in bankruptcy. We agree. But our holding does not
“shut[ ] the door to strategic transactions,” as the
LSTA suggests. Rather, it simply limits the methods
by which parties may pursue them. DISH had every
right to propose for consideration whatever strategic
transaction it wanted—a right it took advantage of
here—and DISH still retained this right even after it
purchased its claims. All that the bankruptcy court
stopped DISH from doing here was using the votes it
had bought to secure an advantage in pursuing that
strategic transaction.
[32] DISH argues that, if we uphold the decision
below, “future creditors looking for potential strategic transactions with chapter 11 debtors will be deterred from exploring such deals for fear of forfeiting
their rights as creditors.” But our ruling today should
deter only attempts to “obtain a blocking position”
and thereby “control the bankruptcy process for [a]
potentially strategic asset” (as DISH's own internal
documents stated). We leave for another day the
situation in which a preexisting creditor votes with
strategic intentions. Cf. In re Pine Hill Collieries Co.,
46 F.Supp. 669, 672 (E.D.Pa.1942). We emphasize,
moreover, that our opinion imposes no categorical
prohibition on purchasing claims with acquisitive or
other strategic intentions. On other facts, such purchases may be appropriate. Whether a vote has been
properly designated is a fact-intensive question that
must be based on the totality of the circumstances,
according considerable deference to the expertise of
bankruptcy judges. Having reviewed the careful and
fact-specific decision of the bankruptcy court here,
we find no error in its decision to designate DISH's
vote as not having been cast in good faith.
2. Disregarding DISH's Class for Voting Purposes
[33][34] DISH next argues that the bankruptcy
court erred when, after designating DISH's vote, it
disregarded the entire class of the First Lien Debt for
the purpose of determining plan acceptance under 11
U.S.C. § 1129(a)(8). Section 1129(a)(8) provides that
each impaired class must vote in favor of a plan for
the bankruptcy court to confirm it without resorting
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to the (more arduous) cram-down standards of §
1129(b). Faced with a class that effectively contained
zero claims—because DISH's claim had been designated—the bankruptcy court concluded that “[t]he
most appropriate way to deal with that [situation] is
by disregarding [DISH's class] for the purposes of
section 1129(a)(8).” DBSD I, 419 B.R. at 206. We
agree with the bankruptcy court. Common sense demands this result, which is consistent with (if not
explicitly demanded by) the text of the Bankruptcy
Code.
The Code measures the acceptance of a plan not
creditor-by-creditor or claim-by-claim, but class-byclass. The relevant provision explains how to tally
acceptances within a class of claims to arrive at the
vote of the overall class:
A class of claims has accepted a plan if such plan
has been accepted by creditors, other than any entity designated under subsection (e) of this section,
that hold at least two-thirds in amount and more
than one-half in number of the allowed claims of
such class held by *106 creditors, other than any
entity designated under subsection (e) of this section, that have accepted or rejected such plan.
11 U.S.C. § 1126(c) (emphasis added). For each
class, then, the bankruptcy court must calculate two
fractions based on the non-designated, allowed
claims in the class. To arrive at the first fraction, the
court divides the value of such claims that vote to
accept the plan by the value of all claims that vote
either way. For the second fraction, the court uses the
number of claims rather than their value. If the first
fraction equals two-thirds or more, and the second
fraction more than one-half, then the class as a whole
votes to accept the plan.
The arithmetic breaks down in cases like this
one. Because the only claim in DISH's class belongs
to DISH, whose vote the court designated, each fraction ends up as zero divided by zero. In this case, the
plain meaning of the statute and common sense lead
clearly to one answer: just as a bankruptcy court
properly ignores designated claims when calculating
the vote of a class, see 11 U.S.C. § 1126(e), so it
should ignore a wholly designated class when deciding to confirm a plan under § 1129(a)(8).FN14 We
agree with the bankruptcy court that any other rule
“would make [the] designation ruling meaningless”

in this context. DBSD I, 419 B.R. at 206.FN15 We
therefore affirm the bankruptcy court's treatment of
DISH's class.
FN14. We state no conclusion on whether
the same result is appropriate for other tests
that the Code imposes, such as in §§
1129(a)(7) and 1129(a)(10). We likewise do
not decide how the bankruptcy court should
treat classes in which no creditor files a
timely vote. Compare In re Ruti–
Sweetwater, Inc., 836 F.2d 1263, 1266 (10th
Cir.1988) (holding that debtor's “inaction
constituted an acceptance of the Plan”), with
In re M. Long Arabians, 103 B.R. 211, 215–
16 (9th Cir. BAP 1989) (holding that “[t]he
holder of a claim must affirmatively accept
the plan”).
FN15. DISH argues that “[t]he plain language of section 1126(c) dictates that in order for a class to be deemed to have accepted a plan of reorganization, it must have
actively voted in favor of the plan,” and that,
because “the votes of any entity designated
... are excluded from both the numerator and
denominator in determining whether a class
has accepted a plan,” DISH's class cannot be
found to have voted in favor of the plan.
This makes no sense. A class with no qualifying members cannot be required to accept
a plan by an affirmative vote.
3. Indubitable Equivalence
Finally, because we affirm the bankruptcy court's
treatment of both DISH's vote and its class's vote, we
do not reach that court's alternative theory that it
could cram the plan down over DISH's objection because DISH realized “the indubitable equivalent” of
its First Lien Debt under the plan. 11 U.S.C. §
1129(b)(2)(A)(iii).
B. The Feasibility of the Plan
[35][36][37] To confirm a plan under Chapter
11, a bankruptcy court must find that the plan is feasible, or, more precisely, that “[c]onfirmation of the
plan is not likely to be followed by the liquidation, or
the need for further financial reorganization, of the
debtor ... unless such liquidation or reorganization is
proposed in the plan.” 11 U.S.C. § 1129(a)(11).
DISH argues that the feasibility of this plan is “purely
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speculative” and that the bankruptcy court therefore
should not have confirmed it. We review a finding of
feasibility only for clear error, see In re Webb, 932
F.2d 155, 158 (2d Cir.1991), and we find none here.
[38] For a plan to be feasible, it must “offer[ ] a
reasonable assurance of success,” but it need not
“guarantee[ ]” success. Kane, 843 F.2d at 649. Some
possibility of liquidation or further reorganization*107 is acceptable and often unavoidable. The
bankruptcy court applied this standard and found this
plan feasible based primarily on four factors. DBSD
I, 419 B.R. at 201–03.
First, the plan “dramatically deleverage[s]”
DBSD. Id. at 202; see In re Piece Goods Shops Co.,
188 B.R. 778, 798 (Bankr.M.D.N.C.1995). Before
bankruptcy, DBSD owed over $800 million; the projected debt of the reformed DBSD would be as low
as $260 million as late as 2013. Given the bankruptcy
court's valuation of a reorganized DBSD as worth
between $492 million and $692 million, this debt
reduction makes a big difference.
Second, the court found it likely that DBSD
would be able to obtain the capital it needs. DBSD
has already received commitments for a credit facility
to provide working capital for the first two years.
DBSD I, 419 B.R. at 203. After two years, DBSD
would need further capital, but the court found “very
reasonable” the possibility that DBSD will be able to
secure either more financing or a strategic investor.
Id. As evidence of this possibility, the court pointed
to expert testimony, actual offers that had been made
(including DISH's own offer), and the ability of similar companies to access the capital markets. The court
also noted the likely attractiveness to future investors
of DBSD's control over 20MHz of prime bandwidth,
a “finite” and “very valuable” resource. Id. at 194.
Third, the court found little risk of default on
DBSD's secured obligations to DISH, and still less
risk that any such default would lead to the liquidation or financial reorganization that § 1129(a)(11)
seeks to avert. Id. at 203. The plan makes the interest
on DISH's First Lien Debt, which had been payable
in cash, payable only in kind, with no cash due for
four years. This feature buys DBSD breathing room
to shore up its position before it becomes necessary
to secure significant additional capital, as described
above.

Fourth, and finally, the bankruptcy court noted
that general credit markets at the time of its decision
in October 2009 had improved from their low a year
before. Id. Although no one can predict market conditions two or four years down the road, the improvement the bankruptcy court noted was real, and
increased the likelihood that DBSD will be able to
repay its creditors.
Based on all of these factors, the bankruptcy
court found the plan of reorganization feasible. Id.
We find the bankruptcy court's analysis thorough and
persuasive. DISH's arguments to the contrary do not
successfully identify any clear error in it.
First, DISH argues that the bankruptcy court employed the wrong legal standard. DISH claims that a
bankruptcy court cannot confirm a plan unless the
proponents prove “specifics ... as to how the Debtors
would be able to meet their repayment obligations at
the end of the Plan period.” That is true at some level
of generality, but exactly how specific those “specifics” must be depends on the circumstances. In most
situations, the time immediately following bankruptcy will call for fairly specific proof of the company's ability to meet its obligations—as here, where
it was “undisputed that the Debtors have commitments for working capital financing for the next two
years.” DBSD I, 419 B.R. at 203. As one moves further away from the time of confirmation, however,
the proof will necessarily become less and less specific. Had DBSD's plan called for the issuance of 20–
year notes, for instance, no one would expect specifics about the sort of financing it might get in year 19.
When a court is dealing with an intermediate time
frame like the four years after which *108 the balloon
payment comes due in this case, the level of proof
required will be somewhere in the middle. In this
context, the bankruptcy court based its feasibility
finding on sufficiently specific proof to conclude that
DBSD would be likely to avoid reorganization or
liquidation even after four years. Overall, the bankruptcy court both stated and applied the correct standard in this case, dooming DISH's legal challenge.
[39] Second, DISH argues that the district court
clearly erred in its fact-finding. At most, DISH's arguments on this front demonstrate that there is some
chance that DBSD might eventually face liquidation
or further reorganization. But that small chance does
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not change the feasibility analysis, which requires
only a “reasonable assurance of success,” not an absolute “guarantee[ ].” Kane, 843 F.2d at 649. A small
or even moderate chance of failure does not mean
that the plan is “likely to be followed by the liquidation, or the need for further financial reorganization,
of the debtor.” 11 U.S.C. § 1129(a)(11) (emphasis
added). We therefore uphold the bankruptcy court's
feasibility determination.
CONCLUSION
For the reasons set forth above, we REVERSE
the order of confirmation on absolute-priority
grounds, AFFIRM on all other grounds, and REMAND for further proceedings consistent with this
opinion.
POOLER, Circuit Judge, concurring in part, dissenting in part.
I join Judge Lynch's thoughtful opinion affirming the Bankruptcy Court's and District Court's orders
concerning the appeal of DISH Network Corporation
(“DISH”). I, however, respectfully dissent from the
portion of the opinion granting appellate standing to
Sprint Nextel Corporation (“Sprint”).
The question before us is whether Sprint, an outof-the-money unsecured creditor with an unliquidated
claim, has standing to challenge a Chapter 11 confirmation plan (the “Plan”) approved by all the creditors
save the two who are before us, and affirmed by the
bankruptcy and district courts below. See DBSD II,
421 B.R. 133 (Bankr.S.D.N.Y.2009); DBSD III, No.
09–civ–10156 (LAK), 2010 WL 1223109 (S.D.N.Y.
Mar. 24, 2010). On appeal, Sprint raises only one
argument: that a provision of the Plan allowing for a
“gift” from the senior noteholders to the existing
stockholder violates the absolute priority rule.
BACKGROUND
Sprint brings before this Court a claim initially
brought against debtor New Satellite Services (“New
Satellite”). New Satellite is one of the debtors that
joined together to form a business still in the developmental stage, for the purpose of providing mobile
satellite services. DBSD, North America, Inc.
(“DBSD”), the lead debtor, is a holding company and
the direct or indirect corporate parent of the other
debtors, including New Satellite. See DBSD IV, 427
B.R. 245, 249 (S.D.N.Y.2010). Sprint's complaint
against New Satellite initially sought to recoup the

costs of Sprint's relocation to a 2–gigahertz spectrum
band (“2 GHz band”). Sprint alleged New Satellite
owed Sprint its pro rata share of band clearing costs.
Significantly, Sprint did not name the other debtors
as defendants in its complaint, nor did it seek to hold
the debtors jointly and severally liable for the reimbursement obligation. See DBSD IV, 427 B.R. at 249.
This changed after the debtors, including New Satellite, filed for bankruptcy. Shortly thereafter, Sprint
filed nine identical proofs of claim in the Chapter 11
cases *109 against each of the nine debtors, claiming
that they were jointly and severally liable to Sprint
for the full claim amount of at least $1.9 billion. See
id. The $1.9 billion represented a nineteen-fold increase over the $100 million Sprint had initially
sought in its complaint against New Satellite. See id.
The bankruptcy court rejected Sprint's claim of joint
and several liability, and the district court affirmed
this order on appeal. See id. at 254–55.
Before rejecting Sprint's claim of joint and several liability, the bankruptcy court temporarily allowed Sprint's claim for voting purposes only in the
amount of $2 million. In re DBSD North America,
Inc., Case No. 09–13061(REG) (Sept. 11, 2009); see
also DBSD I, 419 B.R. 179, 203–04 (S.D.N.Y.2009).
The bankruptcy court tentatively reached this decision, given that Sprint had not—and still has not—
provided any documentation of the expenditures it
claims it is owed. The bankruptcy court also noted
that the 2 GHz band that Sprint acquired is so valuable that Sprint must make an anti-windfall payment
to the United States Treasury in the amount of $2.8
billion. In re DBSD North America, Inc., Case No.
09–13061(REG) (Sept. 30, 2009). Moreover, the relocation agreement provided that Sprint could deduct
any unrecouped band-clearing costs from the $2.8
billion anti-windfall payment; it appeared to the court
that Sprint had not taken its ability to offset into account when calculating its damages. Id. Thus, there is
a very real possibility that Sprint's as-of-yetundetermined relocation costs may be paid for in full
without necessitating any recourse to DBSD. The
bankruptcy court emphasized that Sprint's $2 million
claim was temporarily allowed “for voting purposes
(and those alone ).” Id. (emphasis added).
Twenty-four classes of claims ultimately voted
in favor of the confirmation plan. Sprint and DISH
were the only two creditors to object. Because
DISH's votes were designated, Sprint—holding a
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contingent, disputed, and unliquidated claim—
singlehandedly prevented the confirmation of a Plan
that would have resulted in a reorganized entity
worth between an undisputed $ 492 million to $692
million. DBSD I, 419 B.R. at 200.
DISCUSSION
The preliminary issue raised on appeal is
whether Sprint has standing before this Court. If so,
then the merits of its sole claim on appeal must be
addressed—whether a gift from the senior noteholders to the existing stockholder and unsecured creditors, including Sprint, violates the absolute priority
rule. Because I do not believe that Sprint has standing, I do not reach the merits of Sprint's challenge.
Standing is raised for the first time before this
Court, as Sprint had standing below based on its challenge to the bankruptcy court's valuation of the estate.
Sprint abandoned its position contesting the bankruptcy court's valuation on appeal, thus raising the
question of whether an out-of-the-money, unsecured
creditor with an unliquidated claim has standing.FN1
FN1. The Court's distinction between the
levels of generality at which Sprint's standing can be considered, is largely academic:
if we hold Sprint has no standing to appeal
based on the lack of direct and adverse pecuniary effect, there is no standing to appeal
either the Plan generally, or one provision of
the Plan in particular.
The claims initially allowed in a bankruptcy proceeding are broad under the language of 11 U.S.C. §
101(4), and it is well-settled within our Circuit that
the definition of such a claim “is to have wide
scope.” In re Chateaugay Corp., 944 F.2d 997, 1002–
03 (2d Cir.1991). Our Circuit *110 has, however,
purposely and periodically restricted appellate standing in bankruptcy proceedings. See In re Gucci, 126
F.3d 380, 388 (2d Cir.1997) (explaining that “[t]he
stringency of our rule is rooted in a concern that
freely granting open-ended appeals to those persons
affected by bankruptcy court orders will sound the
death knell of the orderly disposition of bankruptcy
matters”). Accordingly, the equally well-settled rule
concerning appellate standing is that merely being a
party to a bankruptcy proceeding does not confer
appellate standing to challenge the confirmation of a
reorganization plan. See In re Cosmopolitan Aviation

Corp., 763 F.2d 507, 513 (2d Cir.1985), abrogated
on other grounds by Pioneer Inv. Servs. Co. v.
Brunswick Assocs. Ltd. P'ship, 507 U.S. 380, 113
S.Ct. 1489, 123 L.Ed.2d 74 (1993). Although creditors generally have standing to challenge orders that
affect estate property, see Kane v. Johns–Manville
Corp., 843 F.2d 636, 642 (2d Cir.1988), “[t]his general rule is based upon the assumption that ‘that sort
of order directly affects the funds available to meet
their claims.’ ” In re Ashford Hotels, Ltd., 235 B.R.
734, 738 (S.D.N.Y.1999) (quoting In re Gucci, 126
F.3d at 388). Where an order has no effect on the
funds available to meet a creditor's claims—where
the creditor is not “directly and adversely affected
pecuniarily by the challenged order”—then appellate
standing is lacking. Int'l Trade Admin. v. Rensselaer
Polytechnic Inst., 936 F.2d 744, 747 (2d Cir.1991)
(internal quotation marks omitted). Thus, notwithstanding the opinion issued today, courts within our
jurisdiction have analyzed the “aggrieved person”
standard sufficient to confer standing, by looking to
whether the appellant at issue would receive any
money under the Plan, or under the valuation of the
estate. See Freeman v. Journal Register Co., No. 09
Civ. 7296, 2010 WL 768942, at *3 (S.D.N.Y. Mar.8,
2010); In re Taylor, No. 00 Civ. 5021, 2000 WL
1634371, at *2 (S.D.N.Y. Oct.30, 2000); Bartel v.
Bar Harbor Airways, Inc., 196 B.R. 268, 271–72
(S.D.N.Y.1996); see also In re Ashford Hotels, 235
B.R. at 738.
The situation before us, however, includes an
additional wrinkle not addressed by today's opinion:
Sprint is not merely an out-of-the-money unsecured
creditor, but its alleged direct and adverse pecuniary
effect is based entirely on an unliquidated claim. That
is, not only does Sprint get nothing under the Plan as
an unsecured creditor, but as of today, Sprint has
failed to demonstrate it is entitled to a single cent
from DBSD, much less $2 million.
Sprint's argument that it has standing to appeal
the confirmation order because it “might do better
still under alternative plans” thus remains entirely
speculative. Despite the indisputably weak foundation of Sprint's request, I address its misguided reliance on Kane, which Sprint interprets to mean that
showing one “might” do better under an alternative
plan is all that is required for standing. Sprint and the
Court both misinterpret Kane. First, Kane reiterated
the rule that standing in a bankruptcy appeal requires
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a showing of direct and adverse pecuniary effect. 843
F.2d at 641 (quoting Cosmopolitan Aviation, 763
F.2d at 513). Second, Kane did not disturb the general rule that a showing of pecuniary injury requires
more than mere speculation that a party might have
been better off with alternatives that could have been
pursued. See In re Joint E. and S. Dist. Asbestos
Litig., 78 F.3d 764, 779 (2d Cir.1996). Third, the
plaintiff in Kane was not in line behind undersecured
senior creditors. In Kane, there was “a sum well in
excess of $600 million” set aside to satisfy the unsecured claims of asbestos victims. See In re Johns–
Manville Corp., 66 B.R. 517, 528 (1986). Thus, it
was not mere speculation in Kane that *111 the plaintiff could have done better under alternative plans
because it was undisputed that the plaintiff was entitled to something. Here, in stark contrast, senior
creditors are unsecured by over $100 million and
Sprint has been unable to demonstrate it is owed anything.
While it may be true that our Court should not
bar all appeals from out-of-the money unsecured
creditors, I, respectfully, cannot join an opinion that
characterizes Sprint as a run-of-the-mill, out-of-themoney, unsecured creditor who has been “pecuniarily
affected.” The opinion does not adequately address
the facts before the Court, nor a possibility inherent
in today's ruling, that a creditor with a claim as tangential as Sprint's may succeed in preventing the reorganization of an entity that may ultimately owe it
nothing.
I decline to decide on the facts of this case
whether an out-of-the-money creditor must take an
appeal from a valuation decision to have standing.
Indeed, I find it is less significant that Sprint failed to
pursue its challenge to the bankruptcy court's factual
findings regarding the estate's valuation, than that it
failed to prove it is owed any amount of money in the
first instance. In this regard Sprint is more akin to the
creditors in In re Ashford, 235 B.R. 734, than the
Court acknowledges, distinguishing that case on the
basis that the Ashford court “never accepted the appellants' attempts to characterize themselves as creditors.” While In re Ashford specifically involved a
party whose interest in the bankruptcy proceeding
was that of a potential defendant to another lawsuit,
Sprint's situation is nevertheless analogous in that it
has similarly been unable to demonstrate an affirmative interest in the bankruptcy proceeding. Moreover,

In re Ashford firmly supports the proposition that
“the Second Circuit has made it clear that the parties
who should be able to appeal Bankruptcy Court Orders are limited.” 235 B.R. at 739 (citing Kane, 843
F.2d at 642).
Insofar as the Court characterizes the above discussion as addressing “the ultimate merits of Sprint's
claim,” the Court misunderstands the purpose of such
a discussion. The question before us is whether Sprint
has standing—that is, whether Sprint has been “directly and adversely affected pecuniarily by the challenged order,” Rensselaer, 936 at 747. The answer
requires identifying the nexus between Sprint and the
bankruptcy proceeding in the first instance, as it is a
task of Herculean proportions to find that a pecuniary
interest has been adversely affected where no loss has
been identified, and no connection to the bankruptcy
proceeding established. The silence on this issue is,
as the Court indicates, telling—yet it is more a testament to the oddity of the claim before us, than to the
propriety of the standing analysis.
While the Court relies heavily on the fact that the
parties did not brief the issue in the specific context
of standing, our decision is based on the facts provided by the parties themselves. And just as the Court
relies on the bankruptcy court's emphatically temporary allowance of Sprint's claim in its decision, I rely
on the facts set forth by both parties, as found by two
different courts below us, which neither party claims
were clearly erroneous. In re Baker, 604 F.3d 727,
729 (2d Cir.2010). Indeed, I find it difficult to agree
with a rule which disregards the very genesis of the
claim upon which Sprint stands before us now, in
determining how, and to what extent, its interests are
directly and pecuniarily affected.
Under no reasonable understanding of Sprint's
claim can it show that it suffered a pecuniary injury
as a result of the confirmation plan. Accordingly,
Sprint should *112 not have standing before this
Court. For these reasons, I respectfully dissent.
C.A.2 (N.Y.),2011.
In re DBSD North America, Inc.
634 F.3d 79, 65 Collier Bankr.Cas.2d 201, Bankr. L.
Rep. P 81,933
END OF DOCUMENT
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United States Court of Appeals,
Second Circuit.
In re IRIDIUM OPERATING LLC, Iridium Capital
Corp., Iridium IP LLC, Iridium LLC, Iridium Roaming LLC, Iridium (Potomac) LLC, and Iridium Promotions, Inc., Debtors.
Motorola, Inc., Appellant,
v.
Official Committee of Unsecured Creditors and
JPMorgan Chase Bank, N.A., Appellees.
Docket No. 05-2236-BK.
Argued: May 11, 2006.
Decided: March 5, 2007.
Background: Unsecured creditors committee and
lenders sought court approval of proposed pre-plan
settlement whereby lenders' purported liens on Chapter 11 debtor's assets were conceded and the estate's
cash was distributed to lenders and to a litigation
vehicle set up to sue debtor's former parent company.
Former parent, which allegedly was also a priority
creditor, objected on grounds that settlement would
take a portion of estate property and distribute it to
lower priority creditors before any payments were
made to it. The United States Bankruptcy Court for
the Southern District of New York, Cornelius Blackshear, J., entered order approving settlement. Former
parent appealed. The District Court, George B.
Daniels, J., 2005 WL 756900, affirmed, and former
parent appealed.
Holdings: The Court of Appeals, Wesley, Circuit
Judge, held that:
(1) in the Chapter 11 context, whether a pre-plan settlement's distribution plan complies with the Bankruptcy Code's priority scheme is the most important
factor for a bankruptcy court to consider in determining whether the settlement is “fair and equitable,” and
will often be the dispositive factor;
(2) in the instant case, proponents failed to justify
that aspect of the settlement providing for distribution
of any balance left in the litigation trust to junior
creditors, in apparent violation of the absolute priority rule; and

(3) the bankruptcy court did not err in concluding that
the settlement had a proper business justification and
was not an evasion of the plan confirmation process.
Vacated and remanded with instructions.
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lenders' purported liens on Chapter 11 debtor's assets
were conceded and the estate's cash was distributed
to lenders and to a litigation vehicle set up to sue
debtor's former parent company, proponents of settlement failed to justify that aspect of the settlement
providing for the distribution of any balance left in
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9019, 11 U.S.C.A.
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the Bankruptcy Code's priority scheme is the most
important factor for a bankruptcy court to consider in
determining whether the settlement is “fair and equitable,” where the remaining factors weigh heavily in
favor of approving a settlement, the court, in its discretion, could endorse a settlement that does not
comply in some minor respects with the priority rule
if the parties to the settlement justify, and the reviewing court clearly articulates the reasons for approving, a settlement that deviates from the priority rule.
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9019, 11 U.S.C.A.
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Unsecured creditors committee has a fiduciary
duty to maximize their recovery of the estate's assets.
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Assets
51k3061 k. In General. Most Cited Cases
Bankruptcy trustee is prohibited from use, sale,
or lease of estate property if it would amount to a sub
rosa plan of reorganization. 11 U.S.C.A. § 363(b)(1).
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51 Bankruptcy
51IX Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3067 Sale or Assignment of Property
51k3069 k. Time for Sale; Emergency
and Sale Outside Course of Business. Most Cited
Cases
Sub rosa plans are prohibited because of the fear
that a debtor-in-possession will enter into transactions that will, in effect, short-circuit the requirements of Chapter 11 for confirmation of a reorganization plan.
[15] Bankruptcy 51

3070

51 Bankruptcy
51IX Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3067 Sale or Assignment of Property
51k3070 k. Order of Court and Proceedings Therefor in General. Most Cited Cases
In the Second Circuit, the sale of an asset of the
estate other than in the ordinary course of business is
permissible if the judge expressly finds from the evidence presented before him or her at the hearing that
there is a good business reason to grant such an application. 11 U.S.C.A. § 363(b)(1).
[16] Bankruptcy 51

3033

51 Bankruptcy
51IX Administration
51IX(A) In General
51k3032 Compromises
51k3033 k. Judicial Authority or Approval. Most Cited Cases
Bankruptcy court did not err in concluding that
pre-plan settlement proposed by unsecured creditors
committee and lenders, whereby lenders' purported
liens on Chapter 11 debtor's assets were conceded
and the estate's cash was distributed to lenders and to
a litigation vehicle set up to sue debtor's former parent company, had a proper business justification and
was not an evasion of the plan confirmation process;

by allowing lenders to take $92.5 million and redirect
another $37.5 million to the litigation vehicle in exchange for committee dropping its challenge to the
liens, committee cleared the way for implementation
of a reorganization plan.
*455 Garrett B. Johnson, Kirkland & Ellis LLP, Chicago, IL (James H.M. Sprayregen, Kirkland & Ellis
LLP, Chicago, IL; Frank Holozubiec and Gregory T.
Heyman, Kirkland & Ellis LLP, New York, NY), for
Appellant.
Martin J. Bienenstock, Weil, Gotshal & Manges LLP,
New York, N.Y. (Greg A. Danilow and Diane Harvey, Weil, Gotshal & Manges LLP, New York, NY),
for Appellee Official Committee of Unsecured Creditors.
Andrew D. Gottfried, Morgan, Lewis & Bockius
LLP, New York, N.Y. (Richard S. Toder, William C.
Heuer and Robert E. Cortes, Morgan, Lewis &
Bockius LLP, New York, NY), for Appellee JPMorgan Chase Bank, N.A.
Before: SOTOMAYOR, WESLEY, AND HALL,
Circuit Judges.
WESLEY, Circuit Judge:
There is little doubt that settlements of disputed
claims facilitate the efficient functioning of the judicial system. In Chapter 11 bankruptcies, settlements
also help clear a path for the efficient administration
of the bankrupt estate, including any eventual plan of
reorganization. Before pre-plan settlements can take
effect, however, they must be approved by the bankruptcy court pursuant to Bankruptcy Rule 9019.
This case requires us to determine whether a
long-standing creditor protection-the Bankruptcy
Code's priority scheme for reorganization plan distributions-applies to bankruptcy court approval of a
settlement under Rule 9019. We hold that in the
Chapter 11 context, whether a pre-plan settlement's
distribution plan complies with the Bankruptcy
Code's priority scheme will be the most important
factor for a bankruptcy court to consider in approving
a settlement under Bankruptcy Rule 9019. In most
cases, it will be dispositive.
*456 Iridium Operating LLC (“Iridium”)
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currently in Chapter 11 proceedings. A consortium of
lenders represented by JPMorgan Chase Bank, N.A.
(the “Lenders”),FN2 asserted liens over much of what
is left of Iridium. The Official Committee of Unsecured Creditors (the “Committee”) vigorously contested those liens; in particular, the Committee objected to the Lenders' claim to Iridium's remaining
cash held in accounts at Chase. The Committee also
sought to pursue claims against Motorola, Inc. (“Motorola”), Iridium's former parent company, but lacked
money to fund the litigation. The Committee and the
Lenders ultimately decided to settle their dispute and
sought court approval of their settlement (the “Settlement”) under Bankruptcy Rule 9019. The Settlement concedes the liens and distributes the Estate's
cash to the Lenders and to a litigation vehicle set up
to sue Motorola. Motorola, also an administrativeand, therefore, priority-creditor, objects to the Settlement on the grounds that it takes a portion of estate
property and distributes it to lower priority creditors
(the litigation vehicle and the Committee) before any
payments are made to Motorola.
FN1. As the case caption above indicates,
the debtors in this case are Iridium Operating LLC, Iridium Capital Corp., Iridium IP
LLC, Iridium LLC, Iridium Roaming LLC,
Iridium (Potomac) LLC, and Iridium Promotions, Inc. Except where the distinctions
among these entities are relevant, they will
be collectively referred to simply as “Iridium” or the “Estate.”
FN2. JPMorgan Chase Bank, N.A. was formerly known as The Chase Manhattan
Bank.
Background
Motorola envisioned that the Iridium system
would be the first network to provide voice and data
communication anywhere on the globe using a complex scheme that linked handheld wireless devices to
a network of low orbit satellites and ground stations.
From 1987 until 1993, Motorola oversaw the system's development, with the project first taking form
in 1991 as a subsidiary of Motorola. See In re Iridium
Operating
LLC,
285
B.R.
822,
824-25
(S.D.N.Y.2002). In 1993, Motorola spun off Iridium
after entering into a “series of contracts with Iridium
concerning the design, construction and launch of the
Iridium System.” FN3 Id. at 825. By 1997, all of the

assets of the Iridium System had been shifted into
Iridium Operating LLC, a company wholly owned by
Iridium LLC, Chase Manhattan Bank v. Motorola,
Inc., 136 F.Supp.2d 265, 266 (S.D.N.Y.2001), although Iridium continued to pay Motorola for maintaining and operating the Iridium System. Iridium's
commercial services were launched on November 1,
1998.
FN3. As the district court noted:
Prior to Motorola's spin-off of Iridium,
Motorola and Iridium ... executed an Operations and Maintenance Contract (“O &
M Contract”) dated July 29, 1993. The O
& M Contract provided that Motorola
would perform certain services in connection with the operation and maintenance
of the Iridium System's space segment, including upgrading hardware and software
necessary to maintain certain performance
levels, in exchange for Iridium's payment
of what Iridium claims was $2.89 billion
over the five year period contemplated by
the contract.
In re Iridium Operating LLC, 285 B.R. at
825. A previous contract between Motorola and Iridium for $3.45 billion was
for “design, construction and launch of the
Iridium System's space-based components.” Id. As of July 1999, Iridium had
paid over $3 billion to Motorola.
Iridium's Bankruptcy
Skeptics' assertions that there would be little demand for the service were quickly confirmed. As of
March 31, 1999, Iridium had over $4 billion in debt
and only 10,294 *457 subscribers, far fewer than the
one million subscribers observers predicted it would
need to be viable. See In re Iridium, No. 01 Civ.
5429(GBD), 2005 WL 756900, *1 (S.D.N.Y. Apr.4,
2005); Chase Manhattan Bank v. Motorola, Inc., 184
F.Supp.2d 384, 386 (S.D.N.Y.2002). On August 13,
1999, Iridium Operating and Iridium LLC filed voluntary Chapter 11 bankruptcy petitions in United
States Bankruptcy Court for the District of Delaware.
Those petitions were later transferred to bankruptcy
court in the Southern District of New York, where
involuntary Chapter 11 bankruptcy petitions had been
filed on the same day. Iridium continues to operate its
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business and manage its properties as debtor-inpossession.
Relevant Credit Facilities and the Lenders' Purported
Liens
In the months before Iridium announced its collapse, it borrowed $1.55 billion from the Lenders.
Chase, 184 F.Supp.2d at 386. Although there were a
number of agreements, or credit facilities, one executed on December 23, 1998 is most relevant here.
That “Senior Secured Credit Agreement” provided
for an $800 million loan to Iridium. Id. This credit
agreement served as the basis for the Lenders assertion that they obtained “valid, enforceable, properly
perfected liens” on, and security interests in, all of
Iridium's property, including: roughly $156 million in
cash deposits; the satellite operations center and a
real property lease in northern Virginia; $243 million
in reserve capital calls; the satellites; and various
causes of action, including claims against Motorola.
Post-petition, Iridium still needed money to run
its daily operations. The Lenders and Iridium entered
into a series of six cash collateral stipulations that
allowed Iridium to draw out cash to pay for basic
operating expenses while the Lenders maintained
their possessory liens on the remaining balances.
Each of the stipulations declared that the liens were
valid, enforceable, and perfected.FN4 The stipulations
further provided that any party in interest could contest the stipulations, if they filed an adversary proceeding within a specified period.FN5 Both Iridium
and Motorola signed the Third Cash Collateral Stipulation, dated December 15, 1999. Motorola did not
challenge the Third Cash Collateral Stipulation out of
its desire “to avoid liability relating to de-orbiting
Iridium's 66 satellites.” At the hearing to approve*458 the Settlement, the Committee candidly
acknowledged that it was unclear whether Motorola
could challenge the Lenders' purported liens under
the terms of the stipulation had it attempted to file an
objection during the prescribed time period.
FN4. Specifically, the Third Cash Collateral
Stipulation contained the following language:
14. Payment of the Debt [$800 million
borrowed on December 23, 1998] is subject to no offsets, claims or counterclaims;
the separate liens and security interests

encumbering the Collateral securing the
Debt are each valid, enforceable and perfected; and the payments made to [Chase
and Lenders] pursuant to this Stipulation
and Order are not subject to recharacterization.
FN5. The rest of paragraph 14 read as follows:
In addition to the Debtors, this paragraph
14 shall be binding and effective upon all
parties in interest, including but not limited to any Committee unless: (i) a party
in interest (but only such party) has filed
an adversary proceeding within 90 days
after the appointment of a Committee (except that the Committee shall have 150
days within which to file such a proceeding), without further extension unless
[Chase] extends said date, against [Chase]
and/or the Lenders with respect to the
Debt, the extent of any diminution of
Company Collateral, the characterization
of the payments made hereunder, or the
liens, security interests and pledges of and
to [Chase], held for the benefit of the
Lenders, securing the Debt; and (ii) the
Court rules in favor of the plaintiff in any
such adversary proceeding.
The language of the Third Cash Collateral
Stipulation was substantially similar to
language contained in the cash collateral
stipulations entered on September 13,
1999; October 13, 1999; March 6, 2000;
March 20, 2000; and May 1, 2000.
The Committee's Challenge to the Lenders' Purported
Liens
Unlike Motorola, the Committee did challenge
the validity of the Lenders' purported liens. The
Committee retained special counsel to investigate the
validity of the liens and, following what the Committee described as an extensive investigation, it “determined that the Estate[ ] possessed several potentially
meritorious causes of action against [the Lenders.]”
The Committee specifically objected to any attempts
by the Lenders to assert liens over Iridium's remaining cash, held by Chase. The Committee argued that
upwards of “90% of the cash and securities on hand
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at Iridium as of the Petition Date ...” was transferred
to Iridium within 90 days of the Petition Date, August 13, 1999, and therefore any security interest or
lien asserted by the Lenders in that cash was avoidable under the Bankruptcy Code. See 11 U.S.C. §
547(b). The Committee noted that it stood to recover
at least $260 million if it was successful on just one
of its challenges. The Committee also claimed that
several interest payments made to the Lenders just
before the filing of the petition for bankruptcy were
avoidable. Additionally, the Committee contended
that any purported liens resulting from the Cash Collateral Stipulations were similarly avoidable.
The bankruptcy court authorized the Committee,
on June 7, 2000, to commence adversarial proceedings on behalf of the Estate against the Lenders as to
the debt “and any lien, pledge or security interest of
Chase and/or the Lenders.”
The Committee Pursues Motorola
The Committee was busy on another front as
well. Just before the Committee sought authorization
to commence an action against the Lenders, it moved
for permission to press claims against Motorola. The
Committee argued that Iridium had causes of action
against Motorola for breach of contract, breach of
fiduciary duty, and avoidance of fraudulent conveyances. In the suit against Motorola, the Estate, via the
Committee, seeks billions of dollars in damages. The
Committee contends that the causes of action grew
“out of the incredibly unique relationship between
Motorola and Iridium pursuant to which Motorola
dominated and controlled all critical aspects of Iridium's operations, finances and corporate governance.” According to the Committee, while Iridium
was still a subsidiary “Motorola caused Iridium to
execute a series of one-sided, overreaching contracts
extremely lucrative to Motorola and grossly unfair to
Iridium from a financial, legal and risk allocation
perspective.” The Committee further alleges that
even after the spin off, Motorola continued to dominate Iridium through a parasitic relationship that insulated Motorola from any risk associated with Iridium.
The bankruptcy court granted the Committee's motion on March 15, 2000.
Settling One Action to Pursue The Other
The Estate was thus poised to pursue complicated and expensive litigation on two fronts. But the
Estate had limited resources and would be gutted if

the Lenders successfully asserted their liens. The
Committee decided to seek a settlement with the
Lenders and to focus its litigation efforts on Motorola. FN6 The Committee entered*459 into settlement discussions with the Lenders and, after approximately six months of negotiation, completed a
settlement agreement on January 19, 2001. This Settlement, among other things, resolved the question of
the purported liens. The Committee and the Lenders
sought approval of the Settlement on January 26,
2001.
FN6. As the Committee later explained to
the bankruptcy court, having a well-funded
litigation trust was preferable to attempting
to procure contingent-fee based representation.
The Settlement's Terms
The Settlement is lengthy and complex, but only
a few of its provisions are in play here. First, the Settlement determines that the Lenders' liens are senior,
perfected, and unavoidable and not subject to offsets,
defenses, claims, or counterclaims by the Estate. The
liens do not enjoy those concessions, however, until
court approval of the Settlement.
Second, the Settlement divides up the Estate's
remaining cash into three separate cash funds. Cash
Fund Number One splits $130 million two ways: the
Lenders get $92.5 million and $37.5 million will be
distributed by the Estate directly to a newly-created
entity, the Iridium Litigation LLC (the “ILLLC”).
Cash Fund Number Two gets $5 million for professional expenses, including attorneys' fees. This fund
is also split two ways: one-third goes to one of the
law firms involved in negotiating the Settlement and
two-thirds goes to the ILLLC for payment of professional expenses. Any interest accumulated in Cash
Fund Numbers One and Two goes to the Lenders
(approximately 71 percent) and to the ILLLC (approximately 29 percent). Cash Fund Number Three
includes income from accounts receivable. Fifty-five
percent of Cash Fund Number Three goes to the
ILLLC, and the remainder goes to the Lenders on the
effective date of the Settlement.
The ILLLC was created to serve as a funding vehicle for all Motorola-related litigation.FN7 See In re
Iridium, 2005 WL 756900 at *2. A litigation trust,
whose beneficiaries are the unsecured creditors, owns
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99.9 percent of the ILLLC. Further, the ILLLC is
controlled by Committee members and represented
by Committee counsel. Should the Committee and
the Estate prevail against Motorola, the Settlement
provides that the proceeds, after the payment of any
of the ILLLC's professional fees, will be split among
the Lenders, administrative creditors, and the Estate.
The Lenders would take 37.5 percent of any recovery. The other 62.5 percent of the recovery would go
to the Estate, to be distributed according to a future,
as-yet-unconfirmed reorganization plan, with administrative creditors-such as Motorola-taking first.FN8
Id. Thus, a large portion of any monies recovered
from Motorola as a result of the Motorola Estate Action will flow to the Estate and be distributed according to the Bankruptcy Code's priority scheme and
creditors behind the Lenders will receive payment of
their claims even if the Lenders' claims are not fully
satisfied by the Motorola-related litigation. Any of
the initial $37.5 million remaining in the trust at the
end of the litigation will be paid by the ILLLC directly to the unsecured creditors. The Settlement further dictates that *460 its signatories will only support a reorganization plan consistent with the terms
of the Settlement.
FN7. The “Motorola-related litigation” actually includes several causes of action including the Motorola Estate Action (estate
claims against Motorola); the Motorola
Creditor Action (class action suit on behalf
of the creditor class); and the Lenders' own
claims against Motorola. Although the Settlement parses them out, we will refer to all
the causes of action as simply the litigation
against Motorola.
FN8. Motorola claims to be owed approximately $1.3 billion under the various Iridium-Motorola contracts, including a $22.5
million post-petition loan and $675 million
in expenses associated with the post-petition
operation of the Iridium System.
From the Committee's perspective, the Settlement has a number of benefits. The Settlement (1)
frees up cash from the Lenders' purported liens to
fund the Motorola litigation; (2) allows creditors behind the Lenders to receive payment of their claims
before the Lenders' claims are fully satisfied; (3)
eliminates the Lenders' liens on any recovery from

the Motorola cause of action; (4) coordinates litigation against Motorola; (5) allows the Estate to pursue
causes of action that would normally belong to the
Lenders, such as disputes over whether any of Motorola's administrative claims must be subordinated to
the Lenders' claims; (6) frees other assets, such as
non-Motorola causes of action (which it then ensures
are funded), from Lenders' purported liens; and (7)
results in an immediate payment of almost $7 million
dollars to the Estate for resolution of other issues. In
addition, the Lenders waive any rights they might
have as unsecured creditors to receive any of the proceeds of the Motorola Estate Action. According to
the Committee, the Settlement will help maximize
the potential recovery against Motorola. The Committee also points out that if it lost its challenge of the
purported liens, unsecured creditors would receive
nothing unless and until the Lenders were paid at
least the $800 million covered by the December 23,
1998 credit facility. The Committee was clearly concerned with the risk of litigating with the Lenders; the
litigation process would be long and expensive and
involve novel legal issues,FN9 and a loss would leave
the Estate all but penniless.
FN9. For example, “[p]erfection of security
interests in satellite assets is an issue that
courts have not generally faced.”
On March 6, 2001, the bankruptcy court held a
hearing and approved the Settlement over Motorola's
objections. Motorola appealed to the district
court,FN10 (Daniels, J.) which in turn affirmed the
bankruptcy court. In re Iridium, 2005 WL 756900.
Motorola appealed to this Court.
FN10. Prior to its appeal to the district court,
Motorola sought, and was denied, an emergency stay of the approval of the Settlement
pending its appeal to the district court.
Discussion
A. Whose Money Was It: In re SPM
The Lenders (and the Committee) argue that the
roughly $130 million in Cash Fund Number One is
actually the Lenders' property to do with as they see
fit, including distributing $37.5 million to the ILLLC
as seed money to pursue Motorola in hopes of realizing something more than a one-sixth return on its
$800 million loan. Noting that Motorola does not
contest the validity of the liens, the Lenders and the
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Committee point to the reasoning of a First Circuit
case, Official, Unsecured Creditors' Comm. v. Stern
(In re SPM Mfg. Corp.), 984 F.2d 1305, 1307, 1312
(1st Cir.1993), for support.
[1] SPM stands for the proposition that in a
Chapter 7 liquidation proceeding, an under-secured
lender with a conclusively determined and uncontested “perfected, first security interest” in all of a
debtor's assets may, through a settlement, “share” or
“gift” some of those proceeds to a junior, unsecured
creditor, even though a priority creditor will go unpaid. Id. at 1307, 1312. The Lenders and the Committee ask us to expand SPM to Chapter 11 settlements
and then apply it here for the first time.
The Lenders and the Committee assert that SPM
stands for the proposition that “if the cash on hand at
[Chase] was perfected*461 collateral of the Secured
Lenders for valid debt, the Secured Lenders had the
right to dispose of such cash in any manner that they
chose so long as the cash did not exceed the debt
owed to the Secured Lenders.” (emphasis added). In
their view, the cash belongs to the Lenders, not the
Estate, and the Lenders can dispose of that cash as
they wish.
Here, the Settlement perfected and validated the
Lenders' liens only upon the entry of an order approving the Settlement and only to the extent authorized
by the Settlement.FN11 Until the Settlement was approved, then, the Lenders' liens were contested and
the money held by the Lenders was an asset of the
Estate.FN12 This case is quite different from SPM,
where the creditor had an uncontested, “perfected,
first security interest in all of SPM's assets except
certain real estate.” Id. at 1307.
FN11. The district court held that Motorola
was judicially estopped “from questioning
the validity of the Lenders' liens, or objecting to how the [cash] is distributed because
it is inconsistent with Motorola's position in
signing the Third Stipulation approved by
the Bankruptcy Court.” In re Iridium, 2005
WL 756900, at *5. The Committee and
Lenders argue that this Court, too, should
judicially estop Motorola from challenging
any aspect of the liens or contesting the distribution of any part of the $137 million.

Application of the doctrine is unwarranted
here. Motorola's position does not rest on
a contention that the liens are in fact invalid, but rather that right up until (and indeed dependent on approval of) the Settlement, there remained significant doubts
as to the whether the liens were avoidable
under the Bankruptcy Code based on the
Committee's court-approved challenge to
those purported liens.
FN12. Section 541 of the Bankruptcy Code
defines “property of the estate” to include
“all legal or equitable interests of the debtor
in property as of the commencement of the
case.” 11 U.S.C. § 541(a)(1).
The bankruptcy court's order approving
the Settlement reads, in part, as follows:
“To the extent provided for in the Settlement Agreement, the liens held by [the
Lenders] are validated and are conclusively deemed to be senior, valid, perfected, enforceable and unavoidable and
not subject to offsets, defenses, claims or
counterclaims by the Estate[ ] and not
subject to any other lien.” (emphasis
added). The district court echoed this conclusion when it noted that “[a]s part of the
Settlement Agreement, the security interests of the previously contested liens of
the Lenders were validated.” In re Iridium, 2005 WL 756900, at *2 (footnote
omitted). Further, the Committee's own
motion for approval of the Settlement describes the money held by the Lenders as
an “asset[ ] of the Estate[ ].”
Thus, we need not decide if SPM could ever apply to Chapter 11 settlements, because it is clear that
the Lenders did not actually have a perfected interest
in the cash on hand. Id. at 1312. While the approval
of the Settlement eliminates the disputes regarding
the Lenders' rights to some of the money, it also provides for the distribution of the balance for a number
of purposes, most notably, the Motorola litigation.
Bankruptcy Rule 9019 provides the appropriate scale
on which to weigh the settlement.
B. Bankruptcy Rule 9019FN13
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FN13. The bankruptcy court's articulation of
Rule 9019's standard for evaluating a settlement is a legal issue subject to de novo
review. We review for abuse of discretion
the reasonableness of that court's application
of the Rule in approving the Settlement. In
re Drexel Burnham Lambert Group, Inc.,
960 F.2d 285, 292 (2d Cir.1992).
[2][3][4][5] Bankruptcy Rule 9019, unique in
that it does not have a parallel section in the
Code,FN14 has a “clear purpose ... to prevent the making of concealed agreements which are unknown to
the creditors and unevaluated by the court.” *462In
re
Masters,
Inc.,
141
B.R.
13,
16
(Bankr.E.D.N.Y.1992) . Courts have developed standards to evaluate if a settlement is fair and equitable,
and, to that end, courts in this Circuit have set forth
factors for approval of settlements based on the
original framework announced in TMT Trailer Ferry.
Protective Comm. for Indep. Stockholders of TMT
Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 88
S.Ct. 1157, 20 L.Ed.2d 1 (1968); FN15 see also 10
Collier on Bankruptcy ¶ 9019.02 (15th ed. rev.) (citing TMT Trailer Ferry). Those interrelated factors
are: (1) the balance between the litigation's possibility
of success and the settlement's future benefits; (2) the
likelihood of complex and protracted litigation, “with
its attendant expense, inconvenience, and delay,”
including the difficulty in collecting on the judgment;
(3) “the paramount interests of the creditors,” including each affected class's relative benefits “and the
degree to which creditors either do not object to or
affirmatively support the proposed settlement”; (4)
whether other parties in interest support the settlement; (5) the “competency and experience of counsel” supporting, and “[t]he experience and knowledge
of the bankruptcy court judge” reviewing, the settlement; (6) “the nature and breadth of releases to be
obtained by officers and directors”; and (7) “the extent to which the settlement is the product of arm's
length bargaining.” In re WorldCom, Inc., 347 B.R.
123, 137 (Bankr.S.D.N.Y.2006); see also TMT
Trailer Ferry, 390 U.S. at 424, 88 S.Ct. 1157; In re
Drexel Burnham, 960 F.2d at 292.
FN14. See Reynaldo Anaya Valencia, The
Sanctity of Settlements and the Significance
of Court Approval: Discerning Clarity from
Bankruptcy Rule 9019, 78 OR. L. REV. 425,
435 (1999).

FN15. In TMT Trailer Ferry, the Supreme
Court held that
[t]here can be no informed and independent judgment as to whether a proposed
compromise is fair and equitable until the
bankruptcy judge has apprised himself of
all facts necessary for an intelligent and
objective opinion of the probabilities of
ultimate success should the claim be litigated. Further, the judge should form an
educated estimate of the complexity, expense, and likely duration of such litigation, the possible difficulties of collecting
on any judgment which might be obtained, and all other factors relevant to a
full and fair assessment of the wisdom of
the proposed compromise[, including
comparing the compromise] with the
likely rewards of litigation.
390 U.S. at 424-25, 88 S.Ct. 1157. See
also Korngold v. Loyd (In re S. Med. Arts
Co.), 343 B.R. 250, 255-56 (B.A.P. 10th
Cir.2006) (“In the absence of any statutory guidance in the Bankruptcy Code as
to how to evaluate the factual circumstances of compromises, many bankruptcy
courts have looked for guidance from
[TMT Trailer Ferry.]”).
C. The “Fair and Equitable” Standard
Motorola does not contend that the Settlement
fails under this multi-factor test. Rather, it argues that
the Settlement should not have been approved because it provides for the transfer of money from the
Estate to the ILLLC, and from the ILLLC to the unsecured creditors after the Motorola-related litigation.
Motorola claims that a settlement can never be fair
and equitable if junior creditors' claims are satisfied
before those of more senior creditors.
[6][7] The phrase “fair and equitable” derives
from Section 1129(b)(2)(B)(ii) of the Bankruptcy
Code, which describes the conditions under which a
plan of reorganization may be approved notwithstanding the objections of an impaired class of creditors,FN16 a situation known as a “cramdown.” See
Coltex Loop Cent. Three Partners v. BT/SAP Pool C
Assocs. (In re Coltex Loop Cent. Three Partners,
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L.P.), 138 F.3d 39, 42 (2d Cir.1998); see also Kenneth N. Klee, All You Ever Wanted to Know About
*463 the Cram Down Rule Under the New Bankruptcy Code, 53 AM. BANKR. L.J. 133 (1979). This
provision codifies the judge-made “absolute priority
rule,” which provided that any plan of reorganization
in which “stockholders [a]re preferred before the
creditor, [is] invalid.” In re Armstrong World Indus.,
Inc., 320 B.R. 523, 533 (D.Del.), aff'd 432 F.3d 507
(3d Cir.2005) (quoting N. Pac. Ry. v. Boyd, 228 U.S.
482, 504, 33 S.Ct. 554, 57 L.Ed. 931 (1913) (second
alteration in original)).FN17 In its current statutory
form, the rule provides that “the holder of any claim
or interest that is junior to the claims of such class
will not receive or retain under the plan on account of
such junior claim or interest any property.” 11 U.S.C.
§ 1129(b)(2)(B)(ii).
FN16. Under the Code, a class is “impaired
under a plan unless, with respect to each
claim or interest of such class, the plan ... (1)
leaves unaltered the legal, equitable, and
contractual rights to which such claim or interest entitles the holder of such claim or interest.” 11 U.S.C. § 1124(1).
FN17. The absolute priority rule originated
as a “judicial invention designed to preclude
the practice in railroad reorganizations of
‘squeezing out’ intermediate unsecured
creditors through collusion between secured
creditors and stockholders (who were often
the same people).” In re Wabash Valley
Power Ass'n, 72 F.3d 1305, 1314 (7th
Cir.1995). See also Harvey R. Miller &
Ronit J. Berkovich, The Implications of the
Third Circuit's Armstrong Decision on
Creative Corporate Restructuring: Will
Strict Construction of the Absolute Priority
Rule Make Chapter 11 Consensus Less
Likely?, 55 AM. U.L. REV. 1345, 1362-75
(2006); Douglas G. Baird & Thomas H.
Jackson, Bargaining After the Fall and the
Contours of the Absolute Priority Rule, 55
U. CHI. L. REV. 738, 739, 746 (1988).
[8][9] Although the statute by its terms applies
only to plans of reorganization, the Supreme Court
has held that a settlement presented for approval as
part of a plan of reorganization, because it constitutes
part of the plan, may only be approved if it, too, is

“fair and equitable” in the sense of conforming to the
absolute priority rule. See TMT Trailer Ferry, 390
U.S. at 424, 88 S.Ct. 1157 (“The requirements ... that
plans of reorganization be both ‘fair and equitable,’
apply to compromises just as to other aspects of reorganizations.”). When a settlement is presented for
court approval apart from a reorganization plan,
however, the priority rule of 11 U.S.C. § 1129 is not
necessarily implicated. Without the requirement that
pre-plan settlements conform to the absolute priority
rule, only the bankruptcy court's invocation of Rule
9019 factors would protect the interests of any nonsignatory intermediate or impaired creditors.FN18
FN18. Courts often state that the purpose of
review under the Rule 9019 factors is to determine whether a settlement is “fair and equitable,” deriving this terminology, along
with the factors themselves, from TMT
Trailer Ferry. In TMT Trailer Ferry, however, “fair and equitable” encompassed conformity with the absolute priority rule. See
TMT Trailer Ferry, 390 U.S. at 441, 88
S.Ct. 1157 (“[A] bankruptcy court is not to
approve or confirm a plan of reorganization
unless it is found to be ‘fair and equitable.’
This standard incorporates the absolute priority doctrine....”).
The “fair and equitable” analysis using the
Rule 9019 factors, however, does not assess whether a plan conforms to the absolute priority rule. This overlap in terminology obscures the question at issue
here: whether a pre-plan settlement that is
“fair and equitable” under the Rule 9019
factors must also conform to the absolute
priority rule. For clarity, we reserve the
phrase “fair and equitable,” whenever
possible, for the outcome of the analysis
we describe, which makes the absolute
priority rule the most important factor for
courts to consider when deciding whether
to approve a settlement under Rule 9019.
In response to this concern, the Fifth Circuit held
that the absolute priority rule should also apply to
pre-plan settlements, concluding that “a bankruptcy
court abuses its discretion in approving a [pre-plan]
settlement with a junior creditor unless the court concludes that priority of payment will be respected as to
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objecting senior creditors.” United States v. AWECO,
Inc. (In re AWECO, Inc.), 725 F.2d 293, 298 (5th
Cir.1984). The pre-plan settlement in AWECO sought
to resolve litigation*464 involving the debtor and a
junior unsecured creditor. Id. The district court approved the settlement without considering proof from
the senior secured creditors that the costs of the settlement could seriously deplete the estate and jeopardize the priority position of the senior creditors.
The junior creditor argued that priority creditors'
claims are often unresolved when settlements with
individual creditors occur well in advance of approval of a reorganization plan. Thus it pressed that
requiring conformity with the absolute priority rule
would effectively preclude all settlements prior to a
plan of reorganization. The Fifth Circuit rejected that
argument and held that extension of the absolute priority rule to pre-plan settlements was necessary.
As soon as a debtor files a petition for relief, fair
and equitable settlement of creditors' claims becomes a goal of the proceedings. The goal does not
suddenly appear during the process of approving a
plan of compromise. Moreover, if the standard had
no application before confirmation of a reorganization plan, then bankruptcy courts would have the
discretion to favor junior classes of creditors so
long as the approval of the settlement came before
the plan. Regardless of when the compromise is
approved, looking only to the fairness of the settlement as between the debtor and the settling
claimant contravenes a basic notion of fairness. An
estate might be wholly depleted in settlement of
junior claims-depriving senior creditors of full
payment-and still be fair as between the debtor and
the settling creditor.
Id. at 298. The Fifth Circuit accurately captures
the potential problem a pre-plan settlement can present for the rule of priority, but, in our view, employs
too rigid a test.
The Settlement here differs significantly from
the facts in play in AWECO, and points out the shortcomings of the AWECO rule. The Settlement resolves
claims of one group of senior creditors while at the
same time compromising their preferred position by
providing that they be paid only a portion of any
monies received from the Motorola litigation. The
Settlement also funds pursuit of the Estate's most
significant asset-the Motorola claims. Lastly, many

important facts are still in dispute. Motorola's claim
as an administrative creditor is yet to be established,
the costs of the litigation (and any balance remaining
in the litigation fund at the close of the proceedings)
are at best estimates, and the claims against Motorola
are perhaps years from a sum certain judgment. It is
difficult to employ the rule of priorities in the approval of a settlement in a case such as this when the
nature and extent of the Estate and the claims against
it are not yet fully resolved. In our view, a rigid per
se rule cannot accommodate the dynamic status of
some pre-plan bankruptcy settlements.
Rejection of a per se rule has an unfortunate side
effect, however: a heightened risk that the parties to a
settlement may engage in improper collusion. Thus,
whether a particular settlement's distribution scheme
complies with the Code's priority scheme must be the
most important factor for the bankruptcy court to
consider when determining whether a settlement is
“fair and equitable” under Rule 9019. The court must
be certain that parties to a settlement have not employed a settlement as a means to avoid the priority
strictures of the Bankruptcy Code.
[10] In the Chapter 11 context, whether a settlement's distribution plan complies with the Bankruptcy Code's priority scheme will often be the dispositive factor. However, where the remaining factors
weigh heavily in favor of approving a settlement, the
bankruptcy court, in its discretion, could endorse a
settlement that *465 does not comply in some minor
respects with the priority rule if the parties to the settlement justify, and the reviewing court clearly articulates the reasons for approving, a settlement that
deviates from the priority rule.
D. Application of the Rule 9019 Factors to this
Settlement
[11] The bankruptcy judge concluded that “[t]he
terms of the Settlement Agreement are fair, reasonable and in the best interests of the Estate[ ]” and
made a number of factual findings. With respect to
the first two factors for Rule 9019 approval-(1) the
balance between the litigation's likelihood of success
and the settlement's future benefits and (2) the
chances that the litigation will be complex and protracted-the court concluded that “[i]n assessing the
risk of establishing liability and damages at trial, the
Court finds that the Estate[ ] would face serious obstacles in establishing that the Lenders' liens are inva-
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lid.” The Settlement's benefits, however, were substantial, “including potentially providing significant
recovery to the Estate['s] creditors, including administrative creditors [e.g., Motorola], priority creditors
and general unsecured creditors.” In short, avoiding
the liens involved an expensive and complex lawsuit
which, even if ultimately successful, offered little
reward. On the other hand, acknowledging the liens
while obtaining funding to pursue the Estate's claims
against Motorola held out promise for all creditors.
We agree with the bankruptcy court that these first
two factors support approval of the Settlement.
The third factor asks the bankruptcy court to
evaluate whether the settlement is in the interests of
the creditors. The fourth factor looks to what extent
other parties in interest support the settlement. Here,
both of these factors weigh in favor of approval of
the Settlement. As the bankruptcy court noted,
“[e]xcept for one alleged administrative creditor, Motorola, who is also the primary defendant with respect
to the Motorola Estate Action, no other creditors have
objected to the [S]ettlement.” Given the Settlement's
funding of Motorola's litigation opponent, Motorola's
objection is understandable. Nevertheless, it is telling
that no other creditor objects to the Settlement.
With respect to the fifth and seventh factors,FN19
counsel on both sides, as well as the bankruptcy court
judge, are competent and experienced. The bankruptcy court also found that the Settlement was “negotiated in good faith and at arms-length by the parties.” No evidence points to the contrary.
FN19. The sixth factor, “the nature and
breadth of releases to be obtained by officers
and directors,” is not at issue in this case.
What then of the Settlement's compliance with
the Code's priority scheme? Motorola complains of
the money transferred to the ILLLC, and focuses
primarily on the distribution of what might remain of
the $37.5 million in Cash Fund Number One at the
conclusion of the ILLLC's litigation against Motorola. As previously noted, any residual money in
the ILLLC will be distributed to unsecured creditors.
As a result, that payment would violate the absolute
priority rule if Motorola prevails in the litigation or
its administrative claims exceed its liability in the
litigation.

It is clear from the record why the Settlement
distributes money from the Estate to the ILLLC. The
alternative to settling with the Lenders-pursuing the
challenge to the Lenders' liens-presented too much
risk for the Estate, including the administrative creditors. If the Estate lost against the Lenders (after years
of litigation and paying legal fees), the Estate *466
would be devastated, all its cash and remaining assets
liquidated, and the Lenders would still possess a lien
over the Motorola Estate Action. Similarly, administrative creditors would not be paid if the Estate was
unsuccessful against the Lenders. Further, as noted at
the Settlement hearing, having a well-funded litigation trust was preferable to attempting to procure
contingent fee-based representation.
[12] The record does not explain, however, the
Settlement's distribution of residual ILLLC funds to
the Committee in violation of the absolute priority
rule, and we will not speculate as to what reasons the
Committee or the Lenders may offer for this deviation. Flexibility in crafting pre-plan settlements has
its costs. The Committee has a fiduciary duty to
maximize their recovery of the Estate's assets. See
Shaw & Levine v. Gulf & Western Indus., Inc. (In re
Bohack Corp.), 607 F.2d 258, 262 n. 4 (2d Cir.1979);
1 Norton Bankr.L. & Prac.2d § 27:23 (2006). If in
pursuit of that duty, it reaches a settlement that in
some way impairs the rule of priorities, it must come
before the bankruptcy court with specific and credible grounds to justify that deviation and the court
must carefully articulate its reasons for approval of
the agreement. That has not happened here. Indeed,
no reason has been offered to explain why any balance left in the litigation trust could not or should not
be distributed pursuant to the rule of priorities. Thus,
we remand this matter to the bankruptcy court for
that court to assess the justification for providing for
a distribution of ILLLC funds to the junior creditors
at the completion of the Motorola litigation. The settlement has the overwhelming approval of almost all
the parties involved. Our remand is not a repudiation
of that support-it seeks only clarification of why the
settlement need require a possible deviation from the
rule in one regard.FN20
FN20. We are also mindful that the district
court denied Motorola's request for a stay of
its order. The Motorola litigation therefore
has been commenced and is on-going. It
may well be that the litigation funds are now
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exhausted or nearly so. Thus, what was once
hypothetical-the parties represented at oral
argument that the funds would be dissipatedmay now be fact. The bankruptcy court need
not restrain the parties' proof to the circumstances extant at the time they originally applied for approval of the settlement.
E. The Settlement Agreement is not a Sub Rosa
Plan of Reorganization
[13][14][15] The final issue is closely related to
the parties' other arguments. Motorola contends that
the Settlement Agreement is an impermissible sub
rosa plan of reorganization. Under section 363(b) of
the Code, “[t]he trustee, after notice and a hearing
may use, sell, or lease, other than in the ordinary
course of business, property of the estate.” 11 U.S.C.
§ 363(b)(1). The trustee is prohibited from such use,
sale or lease if it would amount to a sub rosa plan of
reorganization. The reason sub rosa plans are prohibited is based on a fear that a debtor-in-possession will
enter into transactions that will, in effect, “short circuit the requirements of [C]hapter 11 for confirmation of a reorganization plan.” Pension Benefit Guar.
Corp. v. Braniff Airways, Inc. (In re Braniff Airways,
Inc.), 700 F.2d 935, 940 (5th Cir.1983). In this Circuit, the sale of an asset of the estate under § 363(b)
is permissible if the “judge determining [the] §
363(b) application expressly find[s] from the evidence presented before [him or her] at the hearing
[that there is] a good business reason to grant such an
application.” Comm. of Equity Sec. Holders v. Lionel
Corp. (In re Lionel Corp.), 722 F.2d 1063, 1071 (2d
Cir.1983).FN21
FN21. In Lionel the Court listed a number of
factors that a judge might consider when determining whether there is a “business justification” for the asset's sale. The nonexclusive list included:

proposal envisions and, most importantly
perhaps, whether the asset is increasing or
decreasing in value.
In re Lionel Corp., 722 F.2d at 1071.
*467 [16] Here, the bankruptcy court identified a
proper business justification for the Settlement. By
allowing the Lenders to take $92.5 million and redirect another $37.5 million to the ILLLC in exchange
for the Committee dropping the challenge to the
liens, the Committee has cleared the way for implementation of a reorganization plan. The Estate stands
to gain significantly more from the action against
Motorola than it might if it or the Committee were
forced to fund the litigation themselves at some much
later date. As the Lenders point out, Motorola did not
object when other operational assets of the Estate
were sold, including the entire satellite constellation.
In short, the bankruptcy court did not err in concluding that the settlement of the dispute of the liens and
other property had a proper business justification and
was “a step towards possible confirmation of a plan
of reorganization and not an evasion of the plan confirmation process.”
Conclusion
The district court's order of April 4, 2005, which
affirmed the bankruptcy court's order approving the
Settlement Agreement, is hereby VACATED and the
case is REMANDED to the district court with instructions to remand the case to the bankruptcy court
for proceedings consistent with this opinion.
C.A.2 (N.Y.),2007.
In re Iridium Operating LLC
478 F.3d 452, 47 Bankr.Ct.Dec. 243, Bankr. L. Rep.
P 80,874
END OF DOCUMENT

the proportionate value of the asset to the
estate as a whole, the amount of elapsed
time since the filing, the likelihood that a
plan of reorganization will be proposed
and confirmed in the near future, the effect of the proposed disposition on future
plans of reorganization, the proceeds to be
obtained from the disposition vis-a-vis
any appraisals of the property, which of
the alternatives of use, sale or lease the
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51k3548 Requisites of Confirmable Plan
51k3552 k. Equality of Treatment
Within Classes. Most Cited Cases
Any discrimination in the Chapter 11 plan
against the lender was not unfair as it had a reasonable basis. Thus, the Chapter 11 plan was confirmed.
The lender alleged that there was a class of creditors
who received more favorable treatment (a five year
maturity with a twenty year amortization). However,
the creditor who allegedly received more favorable
treatment had one piece of rental real estate securing
its debt, whereas the lender's own expert witness testified that a bundled investment property loan, which
the lender had given, was different from a single
property loan. The lender was being treated the same
as other similarly situated secured creditors. 11
U.S.C.A. § 1129(b)(1).
MEMORANDUM
GEORGE C. PAINE, II, Bankruptcy Judge.
*1 This matter is before the court on the confirmation of the Trustee's Second Amended Plan. All
objections to confirmation were resolved with the
exception of Regions Bank, Stewart Truss Co., LLC,
and Stewart Lumber Co. FN1 For the reasons cited
herein, the court overrules all objections to confirmation, and orders that the Trustee's Second Amended
Plan be confirmed.
Requirements for confirmation are found at 11
U.S.C. § 1129(a)(1) through (13). The plan proponent
must demonstrate that the plan meets each and every
requirement, except § 1129(a)(8). However, if (a)(8)

is not met, § 1129(b)(1), the “cramdown” provision,
allows for confirmation “notwithstanding the [impaired class' nonacceptance] if the plan does not discriminate unfairly, and is fair and equitable with respect to” that class. The court finds that all elements
of 11 U.S.C. § 1129(a) are met by the Trustee's plan,
with the exception of (a)(8), and the sole obstacle to
confirmation is Regions' objection. The Trustee seeks
to cramdown Regions, pursuant to § 1129(b) and
confirm the Second Amended Plan as proposed.
The Trustee's Second Amended Plan treats Regions' claim as follows:
b) Treatment. Except to the extent of any liens disallowed by the Court in Adversary Proceeding No.
10–00380, the holder of the Class 1M Claims shall
retain its liens except for any avoided liens and its
claims shall be treated as follows.
i) The Class 1M claims secured by 115 and 119
Mace Lane, 333–338 Verkler, and 1224–1248
Verkler (collectively, the “Mace and Verkler
Claims”) shall accrue interest at the annual rate
of 6.00% fixed for 5 years, from and after the Effective Date, and then will adjust to prime plus
2.00%, floating monthly with a floor of 6.00%
and a ceiling of 11.00%. The claims shall be amortized over a period of 20 years from the Effective Date with equal monthly payments of principal and interest. The first monthly payment
shall be made on the fifth (5th) day of the first
full month after the Effective Date.
Regions has three claims secured by the rental,
real properties, and argues that the plan cannot be
confirmed because the loan repayment duration being
proposed (twenty years) exceeds the customary five
year balloon terms which might be available to Mace
(and others) in the marketplace.
The court heard testimony from Billy James
Mace (“Mace,” or “Debtor”). Mace is a homebuilder
and, at the filing of the petition, one of the largest
property owners in the Clarksville, Tennessee area.
Mace constructs both residential and commercial
buildings, and is also a developer. Prior to filing the
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bankruptcy petition, the Debtor built and sold as
many as 200 homes per year. Most of Mace's tenants
and purchasers are military personnel from the Fort
Campbell, Kentucky Army Base.
With respect to the particular properties at issue,
Mace testified that the Mace Lane and Verkler Road
properties are fully occupied with the exception of
one Verkler Road rental home.FN2 The properties are
regularly maintained, and as confirmed by other witnesses' testimony, have been well taken care of. Mace
testified that he has never missed or been late on any
payment on the debts owed to Regions.
*2 According to the Trustee's Disclosure Statement:
Since the filing of the Petition, the Trustee has
sought to sell the Debtor's real estate ... In addition,
the Debtor has continued to build homes at a steady
pace resulting in an average of approximately five
home closings per month since the filing of the
bankruptcy petition. Overall, the Trustee has facilitated the sale of approximately $15.7 Million in
new homes and more than $7 Million worth of
commercial properties and properties held for development since the filing of the bankruptcy petition. Approximately $25 Million of secured debt
has been paid and/or released during the case. The
Debtor's estate now holds approximately $16 Million of secured or priority debt and $5 Million of
unsecured debt.
The Trustee's Second Amended Plan proposes to
pay Regions over a period of twenty years. According to Regions, the Debtor seeks a head start instead
of a fresh start by proposing repayment terms which
exceed terms that would otherwise be offered to other
borrowers proposing to pledge rental real properties
in the Montgomery County marketplace.
Regions' specific objections are that the Trustee's
plan unfairly discriminates against Regions, and that
the plan is not fair and equitable. FN3 To be “fair and
equitable” to a class of secured claims, the plan must
provide:
(I) that the holders of such claims retain the liens
securing such claims, whether the property subject
to such liens is retained by the debtor or transferred
to another entity, to the extent of the allowed

amount of such claims; and
(II) that each holder of a claim of such class receive on account of such claim deferred cash
payments totaling at least the allowed amount of
such claim, of a value, as of the effective date of
the plan, of at least the value of such holder's interest in the estate's interest in such property;
(ii) for the sale, subject to section 363(k) of this title, of any property that is subject to the liens securing such claims, free and clear of such liens,
with such liens to attach to the proceeds of such
sale, and the treatment of such liens on proceeds
under clause (i) or (iii) of this subparagraph; or
(iii) for the realization by such holders of the indubitable equivalent of such claims.
11 U.S.C. § 1129(b)(2)(A). According to Regions, an efficient market exists for investment property loans bundling several pieces of collateral in one
loan. In that efficient market, however, a normal repayment term (the market rate) would be five years
with a twenty year or less amortization, not the
twenty year repayment term proposed in the Second
Amended Plan.FN4 Even if the court finds that no efficient market exists, Regions argues that the interest
rate proposed is insufficient to compensate Regions
for the riskier, longer repayment term under the formula approach of Till v. SCS Credit Corp., 541 U.S.
465, 124 S.Ct. 1951, 158 L.Ed.2d 787 (2004) and
Bank of Montreal v. Official Committee of Unsecured
Creditors ( In re American HomePatient, Inc.), 420
F.3d 559 (6th Cir.2005).
*3 The court agrees with Regions that an efficient market exists for this type of loan, but disagrees
that a twenty year amortization is not a market term
in Clarksville, Tennessee. The Trustee obtained exactly those terms for four other similarly situated
creditors within the confirmation process. Heritage
Bank, Farmers and Merchants Bank, Green Bank,
and Cumberland Bank & Trust all agreed to the exact
treatment that Regions now objects.FN5 The court
finds that the market rate in Clarksville is broad
enough to include a twenty year amortization as
shown by the acceptance of the same plan terms by
four other similarly situated creditors in the same
market.
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Even if the court is mistaken, and no efficient
market exists, the court nonetheless finds that under
the formula approach, Regions is treated fairly and
equitably by the Trustee's plan. The formula approach “begins by looking to the national prime rate”
then requires a bankruptcy court to adjust the prime
rate accordingly for the greater risk sometimes posed
by bankruptcy debtors. In re American HomePatient, Inc., 420 F.3d at 566 (emphasis added).
The unrebutted testimony of Mr. Mace was that
he had never missed, or even been late on a single
payment to Regions. Furthermore, there has been no
challenge to the feasibility of the Trustee's plan. Regions' risk of spreading payments over the twenty
years rather than five years is fairly compensated by
the Trustee's proposed plan. The court, therefore,
overrules any objection by Regions that the plan is
not fair and equitable pursuant to 11 U.S.C. §
1129(b)(1).
Having found that the treatment is fair and equitable, the court must determine if the plan discriminates against Regions, and if so, is the discrimination
unfair. Courts in this circuit generally use a four-part
test to determine if discrimination is “unfair”:
(1) whether the discrimination is supported by a
reasonable basis;
(2) whether the debtor can confirm and consummate a plan without the discrimination;
(3) whether the discrimination is proposed in good
faith; and
(4) how the class that is being discriminated
against is treated.
In re Graphic Communications, Inc., 200 B.R.
143, 148 (Bankr.E.D.Mich.1996); Creekstone Apartments Assoc., L.P., 168 B.R. at 644.
Regions argues that because there is one class of
creditors who received more favorable treatment (a
five year maturity with a twenty year amortization),
the Trustee's plan unfairly discriminates against Regions. The court finds that the plan does not discriminate against Regions. However, even if the plan
does discriminate, it does not do so unfairly.

First Federal Savings Bank has one piece of
rental real estate securing its debt, and Regions own
expert witness testified that a bundled investment
property loan was a different from a single property
loan. Thus, any discrimination has a reasonable basis.
The discrimination, if it exists, is proposed in good
faith. The Trustee is not attempting to manipulate
plan voting or using the differing treatment for any
improper purpose. Regions is being treated the same
as other similarly situated secured creditors. The
court finds that there is no discrimination against
Regions, and it there is, it is not “unfair” discrimination.
*4 The court finds that all objections to confirmation are hereby overruled. The Trustee has shown
by a preponderance of the evidence that the plan
meets all the applicable requirements of § 1129(a)
and § 1129(b). The court instructs the Trustee to prepare an order confirming the plan not inconsistent
with this court's ruling within seven (7) days of entry
of the Memorandum.
FN1. Stewart Truss and Stewart Lumber are
unsecured creditors, and did not pursue their
objections at confirmation. Accordingly, the
court, overrules any objection to confirmation by Stewart Truss and Stewart Lumber.
FN2. The Verkler Road collateral is a grouping of seven houses that Mace built and now
rents to tenants, and thirteen houses that
Mace built and rents to tenants. The Mace
Lane property is two eight-plex buildings
that are fullyoccupied (two, four-building
units connected by a breezeway make up
each eight-plex).
FN3. Under § 1129, a plan can be confirmed
even over the objection of an impaired class
if the plan “does not discriminate unfairly ...
and is fair and equitable, with respect to
each class of claims” that is impaired and
does not accept the plan. 11 U.S.C. §
1129(b)(1). The code does not prohibit all
discrimination, just unfair discrimination.
See In re Crosscreek Apartments, Ltd., 213
B.R. 521, 537 (Bankr.E.D.Tenn.1997);
Creekstone Apartments Assoc, L.P. v. Resolution Trust Corp. (In re Creekstone Apart-
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ments Assoc., L.P.), 168 B.R. 639, 644
(Bankr.M.D.Tenn.1994).

END OF DOCUMENT

FN4. After Till v. SCS Credit Corp., 541
U.S. 465, 124 S.Ct. 1951, 158 L.Ed.2d 787
(2004), the Sixth Circuit squarely addressed
the proper cramdown interest rate for a secured claim in a Chapter 11 plan of reorganization in Bank of Montreal v. Official
Committee of Unsecured Creditors ( In re
American HomePatient, Inc.), 420 F.3d 559
(6th Cir.2005). In American HomePatient,
the Sixth Circuit held that “the market rate
should be applied in Chapter 11 cases where
there exists an efficient market. But where
no efficient market exists for a Chapter 11
debtor then the bankruptcy court should employ the formula approach endorsed by the
Til plurality.” Id. at 568. The formula approach “begins by looking to the national
prime rate” reflecting the market's estimate
of what “a commercial bank should charge a
creditworthy commercial borrower to compensate for the opportunity costs of-the loan,
the risk of inflation, and the relatively slight
risk of default.” Id. at 479, 541 U.S. 465,
124 S.Ct. 1951, 158 L.Ed.2d 787.
FN5. The Second Amended Plan provides
the following treatment that was accepted by
similarly situated creditors Heritage Bank,
Farmers and Merchants Bank, Green Bank
and Cumberland Bank & Trust:
interest at the annual rate of 6.00% fixed
for 5 years, from and after the Effective
Date, and then will adjust to prime plus
2.00%, floating monthly with a floor of
6.00% and a ceiling of 11.00%. The
claims shall be amortized over a period of
20 years from the Effective Date with
equal monthly payments of principal and
interest. The first monthly payment shall
be made on the fifth (5th) day of the first
full month after the Effective Date.
Bkrtcy.M.D.Tenn.,2011.
In re Mace
Slip Copy, 2011 WL 284435 (Bkrtcy.M.D.Tenn.), 65
Collier Bankr.Cas.2d 277
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United States Court of Appeals,
Fifth Circuit.
In the Matter of: THE PACIFIC LUMBER CO.; Scotia Pacific Company, LLC, Debtors.
Bank of New York Trust Company, NA, as Indenture
Trustee for the Timber Notes; Angelo Gordon & Co.,
LP, Aurelius Capital Management, LP, and Davidson
Kempner Capital Management, LLC; Scotia Pacific
Company, LLC; CSG Investments; Scotia Redwood
Foundation, Inc., Appellants,
v.
Official Unsecured Creditors' Committee; Official
Unsecured Creditors' Committee Appellee, Marathon
Structured Finance Fund, LP; Mendocino Redwood
Company, LLC; The Pacific Lumber Co.; United
States Justice Department; California State Agencies,
Appellees.
No. 08-40746.
Sept. 29, 2009.
Background: In the Chapter 11 case of six affiliated
entities involved in the growing, harvesting, and
processing of redwood timber in Humboldt County,
California, following the bankruptcy court's termination of debtors' exclusivity period, two competing
plans were proposed, one by indenture trustee and the
other by secured creditor and one of debtor's competitors. The United States Bankruptcy Court for the
Southern District of Texas, Hayden W. Head, Jr.,
Chief Judge, confirmed the modified reorganization
plan proposed by secured creditor and competitor,
denied confirmation of indenture trustee's plan, and
subsequently granted a motion by indenture trustee
and certain noteholders to certify appeal directly to
the Court of Appeals, but denied their motion for a
stay pending appeal. In brief interval between confirmation and oral argument before the Court of Appeals, plan was substantially consummated, and secured creditor and competitor, as plan proponents and
owners of reorganized debtors, joined by the United
States and the State of California, moved to dismiss
appeal as equitably moot.
Holdings: The Court of Appeals, Edith H. Jones,

Chief Judge, held that:
(1) equitable mootness did not bar review of issues
raised on appeal concerning the treatment of noteholders' secured claims;
(2) the reorganization plan constituted a “sale” of
assets;
(3) although the reorganization plan involved a “sale”
of noteholders' collateral, the plan could be confirmed as “fair and equitable” even if it did not offer
noteholders an opportunity to credit bid for their collateral, if it offered them the realization of the “indubitable equivalent” of their allowed secured claims;
(4) in paying noteholders $513.6 million in cash, the
plan paid them the indubitable equivalent of their
claims;
(5) the plan did not effect a substantive consolidation;
(6) equitable mootness did not bar re-evaluation of
whether noteholders' administrative priority claim
was correctly calculated;
(7) equitable mootness barred review of noteholders'
impairment and classification contentions;
(8) equitable mootness barred review of noteholders'
unfair discrimination claim;
(9) equitable mootness did not bar review of plan's
release clauses insulating multiple parties from liability; and
(10) except with respect to the creditors committee
and its members, the non-debtor releases had to be
stricken.
Affirmed in part, reversed in part, and remanded.
West Headnotes
[1] Bankruptcy 51

3781

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3781 k. Moot questions. Most Cited
Cases
“Equitable mootness,” which has evolved in
bankruptcy appeals to constrain appellate review, and
potential reversal, of orders confirming reorganization plans, is a kind of appellate abstention that favors the finality of reorganizations and protects the

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 2
584 F.3d 229, 52 Bankr.Ct.Dec. 46, Bankr. L. Rep. P 81,642
(Cite as: 584 F.3d 229)
interrelated multi-party expectations on which they
rest.
[2] Federal Courts 170B

41

170B Federal Courts
170BI Jurisdiction and Powers in General
170BI(B) Right to Decline Jurisdiction; Abstention Doctrine
170Bk41 k. Nature and grounds in general.
Most Cited Cases
Federal courts have a virtually unflagging obligation to exercise the jurisdiction conferred on them.
[3] Bankruptcy 51

Cases
Whereas Article III mootness concerns arise
when a judicial ruling would have no effect, equitable
mootness applies when a judicial ruling might have
too much effect on the parties to a confirmed reorganization. U.S.C.A. Const. Art. 3, § 1 et seq.
[6] Bankruptcy 51

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3781 k. Moot questions. Most Cited
Cases

3766.1

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3766 Decisions Reviewable
51k3766.1 k. In general. Most Cited
Cases

Doctrine of equitable mootness is rooted in the
court's attempt to strike the proper balance between
the equitable considerations of finality and good faith
reliance on a judgment and competing interests that
underlie the right of a party to seek review of a bankruptcy order adversely affecting him.
[7] Bankruptcy 51

Although the Bankruptcy Code forbids appellate
review of certain un-stayed orders and restricts postconfirmation plan modifications, it does not expressly
limit appellate review of plan confirmation orders. 11
U.S.C.A. §§ 363(m), 364(e), 1127.
[4] Federal Courts 170B

3781

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3781 k. Moot questions. Most Cited
Cases

12.1

170B Federal Courts
170BI Jurisdiction and Powers in General
170BI(A) In General
170Bk12 Case or Controversy Requirement
170Bk12.1 k. In general. Most Cited
Cases
Article III mootness, a doctrine of constitutional
origin, prevents adjudication when cases are no
longer “live.” U.S.C.A. Const. Art. 3, § 1 et seq.
[5] Bankruptcy 51

3781

3781

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3781 k. Moot questions. Most Cited

In determining whether the doctrine of equitable
mootness bars review of a plan confirmation order,
courts consider (1) whether a stay was obtained, (2)
whether the plan has been “substantially consummated,” and (3) whether the relief requested would
affect either the rights of parties not before the court
or the success of the plan.
[8] Bankruptcy 51

3781

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3781 k. Moot questions. Most Cited
Cases
Appellate cases generally apply equitable mootness with a scalpel rather than an axe.
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Cases
[9] Bankruptcy 51

3781

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3781 k. Moot questions. Most Cited
Cases
Equitable mootness applies to specific claims,
not entire appeals.
[10] Bankruptcy 51

[13] Bankruptcy 51

In exercising its discretionary power to dismiss
an appeal on mootness grounds, a court cannot avoid
its obligation to scrutinize each individual claim, testing the feasibility of granting the relief against its
potential impact on the reorganization scheme as a
whole.
3765

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3762 Jurisdiction
51k3765 k. Court of Appeals. Most
Cited Cases
Twin purposes of the statutory provision for certification of bankruptcy appeals directly to the Courts
of Appeals were to expedite appeals in significant
cases and to generate binding appellate precedent in
bankruptcy, whose caselaw has been plagued by indeterminacy. 28 U.S.C.A. § 158(d)(2).

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3781 k. Moot questions. Most Cited
Cases
Under the Bankruptcy Code, “consummation” of
a Chapter 11 plan includes transferring all or substantially all of the property covered by the plan, the assumption of business by the debtors' successors, and
the commencement of plan distributions. 11 U.S.C.A.
§ 1141.
[14] Bankruptcy 51

3781

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3781 k. Moot questions. Most Cited

3765

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3762 Jurisdiction
51k3765 k. Court of Appeals. Most
Cited Cases
Bankruptcy court's rationale for certification of
the appeal of its plan confirmation order directly to
the Court of Appeals was sufficient; the court, inter
alia, emphasized the economic calamity facing Chapter 11 debtors, affiliated entities involved in the
growing, harvesting, and processing of redwood timber, the court doubted the feasibility of any alternate
plan, given the complex and constrictive regulatory
environment in which redwood logging existed, and
the court found that a direct appeal would materially
advance the progress of debtors' cases. 28 U.S.C.A. §
158(d)(2).
[15] Bankruptcy 51

[12] Bankruptcy 51

3781

3781

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3781 k. Moot questions. Most Cited
Cases

[11] Bankruptcy 51

Plan consummation may be dispositive of the
question of the equitable mootness of an appeal.

3765

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3762 Jurisdiction
51k3765 k. Court of Appeals. Most
Cited Cases
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Novel issues raised in the confirmation process,
including court's authorization of cramdown of secured debt premised solely on its judicial valuation of
a 200,000-acre redwood forest and its denial of noteholders' right to credit bid their debt against the value
of the collateral, provided an alternative basis for the
bankruptcy court's certification of the appeal of its
plan confirmation order directly to the Court of Appeals. 28 U.S.C.A. § 158(d)(2).

Equitable mootness should protect legitimate expectations of parties to bankruptcy cases but should
not be a shield for sharp or unauthorized practices.

[16] Bankruptcy 51

[19] Bankruptcy 51

3781

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3781 k. Moot questions. Most Cited
Cases

3561

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3781 k. Moot questions. Most Cited
Cases

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3561 k. Preservation of priority. Most
Cited Cases

Equitable mootness did not bar review of issues
raised on appeal of bankruptcy court's plan confirmation order concerning the treatment of noteholders'
secured claims, despite substantial consummation of
debtors' Chapter 11 plan; noteholders' property rights
were protected by the takings and due process clauses
of the Constitution, over $500 million in cash had
been escrowed to pay noteholders and this money
would revert to some other use if the appellate court
were to reverse the bankruptcy court's decision, thus
affecting the expectations of third parties, adverse
appellate consequences were foreseeable to appellees,
and complexity of cramdown cried out for appellate
review. U.S.C.A. Const.Amend. 5; 11 U.S.C.A. §
1129(a, b).

Bankruptcy Code requires a reorganization plan
either to rest on the agreement of each class of creditors or to protect creditor classes according to the
absolute priority rule, which enforces a strict hierarchy of their rights defined by state and federal law.
11 U.S.C.A. § 1129(b).

[17] Federal Courts 170B

41

170B Federal Courts
170BI Jurisdiction and Powers in General
170BI(B) Right to Decline Jurisdiction; Abstention Doctrine
170Bk41 k. Nature and grounds in general.
Most Cited Cases
Federal courts should proceed with caution before declining appellate review of the adjudication of
property rights under a judge-created abstention doctrine.
[18] Bankruptcy 51

[20] Bankruptcy 51

3561

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3561 k. Preservation of priority. Most
Cited Cases
Absolute priority rule, which has long been a
feature of American bankruptcy law, is codified in
the standard that a Chapter 11 plan be fair and equitable, with respect to each class of claims of interest
that is impaired under, and has not accepted, the plan.
11 U.S.C.A. § 1129(b).
[21] Bankruptcy 51

3561

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3561 k. Preservation of priority. Most
Cited Cases

3781

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 5
584 F.3d 229, 52 Bankr.Ct.Dec. 46, Bankr. L. Rep. P 81,642
(Cite as: 584 F.3d 229)
“Absolute priority rule” provides that a plan of
reorganization may not allocate any property whatsoever to any junior class on account of their interests
or claims in a debtor unless such senior classes receive property equal in value to the full amount of
their allowed claims. 11 U.S.C.A. § 1129(b).

51k3548 Requisites of Confirmable Plan
51k3556 k. Sale or liquidation. Most
Cited Cases

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3561 k. Preservation of priority. Most
Cited Cases

Chapter 11 debtors' reorganization plan constituted a “sale” of assets, for confirmation purposes;
debtor's competitor joined with debtor's creditor to
offer cash and convert debt into equity in return for
taking over two of the debtor entities, new entities
wholly owned by competitor and creditor received
title to the assets in exchange for this purchase, and
fact that transaction was complex did not fundamentally alter that it involved a sale of noteholders' collateral. 11 U.S.C.A. § 1129(b)(2)(A)(ii).

Bankruptcy 51

[25] Bankruptcy 51

[22] Bankruptcy 51

3561

3563.1

3564

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3563 Fairness and Equity; “Cram
Down.”
51k3563.1 k. In general. Most Cited
Cases

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3563 Fairness and Equity; “Cram
Down.”
51k3564 k. Secured creditors, protection of. Most Cited Cases

Absolute priority rule and the fair and equitable
standard must both be satisfied before a court may
“cram down” a reorganization plan over the objection
of a dissenting creditor class. 11 U.S.C.A. § 1129(b).

Although Chapter 11 debtors' reorganization
plan involved a “sale” of noteholders' collateral, the
plan could be confirmed as “fair and equitable” even
if it did not offer noteholders an opportunity to credit
bid for their collateral, if it offered them the realization of the “indubitable equivalent” of their allowed
secured claims. 11 U.S.C.A. §§ 1123(a)(5)(B, D),
1129(b)(2)(A)(ii, iii).

[23] Bankruptcy 51

3563.1

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3563 Fairness and Equity; “Cram
Down.”
51k3563.1 k. In general. Most Cited
Cases
To be fair and equitable with respect to a dissenting class, a Chapter 11 plan must “include” certain
requirements set forth in the Bankruptcy Code. 11
U.S.C.A. § 1129(b)(2)(A).
[24] Bankruptcy 51

3556

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan

[26] Bankruptcy 51

3564

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3563 Fairness and Equity; “Cram
Down.”
51k3564 k. Secured creditors, protection of. Most Cited Cases
Even a Chapter 11 plan compliant with the three
alternative minimum standards for a plan to be fair
and equitable with respect to a dissenting class of
secured creditors is not necessarily fair and equitable.
11 U.S.C.A. § 1129(b)(2)(A).
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3564

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3563 Fairness and Equity; “Cram
Down.”
51k3564 k. Secured creditors, protection of. Most Cited Cases
In paying noteholders $513.6 million in cash,
Chapter 11 debtors' reorganization plan paid them the
indubitable equivalent of their secured claims and,
thus, satisfied the Bankruptcy Code's “fair and equitable” standard for confirmation; although the bankruptcy court valued noteholders' collateral judicially
rather than through a public auction, noteholders did
not challenge on appeal the court's finding that they
would receive more value under the confirmed plan
than they could have received in a liquidation, which
would have led to a foreclosure auction, nor did they
challenge the court's finding that their collateral,
some 200 acres of prime redwood timberland, was
marketed thoroughly to the public before and during
the bankruptcy case, and the court conducted an extensive valuation hearing and heard testimony from
eight valuation experts before arriving at a valuation
of $500 million, such that the plan accurately reflected the value of noteholders' collateral. 11
U.S.C.A. §§ 506(a), 1129(b)(2)(A)(iii).
[28] Bankruptcy 51

3564

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3563 Fairness and Equity; “Cram
Down.”
51k3564 k. Secured creditors, protection of. Most Cited Cases

51VII Claims
51VII(B) Secured Claims
51k2851 k. In general. Most Cited Cases
Bankruptcy Code does not protect a secured
creditor's upside potential; it protects the “allowed
secured claim.” 11 U.S.C.A. § 506(a).
[30] Bankruptcy 51

51 Bankruptcy
51I In General
51I(D) Venue; Personal Jurisdiction
51k2084 Transfer and Consolidation of
Cases
51k2084.1 k. In general. Most Cited
Cases
Substantive consolidation is an extreme and unusual remedy.
[31] Bankruptcy 51

[29] Bankruptcy 51
51 Bankruptcy

2851

2085

51 Bankruptcy
51I In General
51I(D) Venue; Personal Jurisdiction
51k2084 Transfer and Consolidation of
Cases
51k2085 k. Reorganization cases. Most
Cited Cases
Although “substantive consolidation” may take
multiple forms, it usually results in, inter alia, pooling the assets of, and claims against, the two entities,
satisfying liabilities from the resultant common fund,
eliminating inter-company claims, and combining the
creditors of the two companies for the purposes of
voting on reorganization plans.
[32] Bankruptcy 51

Plan proponents could have confirmed a plan
that offered a stream of future payments to noteholders yielding the present value of their collateral and
then paid off the note one day after the plan was confirmed. 11 U.S.C.A. § 1129(b)(2)(A)(i).

2084.1

2085

51 Bankruptcy
51I In General
51I(D) Venue; Personal Jurisdiction
51k2084 Transfer and Consolidation of
Cases
51k2085 k. Reorganization cases. Most
Cited Cases
Chapter 11 debtors' reorganization plan did not
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effect a substantive consolidation; indenture trustee's
allegation that one debtor's claims were paid with the
assets of another debtor that were subject to its lien
had been rejected by the court, and indenture trustee's
only other evidence of substantive consolidation was
based on the erroneous contention that the plan
commingled inter-company administrative claims.
[33] Bankruptcy 51

3566.1

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3566 Confirmation; Objections
51k3566.1 k. In general. Most Cited
Cases
Administrative expenses must be paid in cash at
the time of a Chapter 11 plan's confirmation. 11
U.S.C.A. § 1129(a)(9)(A).
[34] Bankruptcy 51

3781

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3781 k. Moot questions. Most Cited
Cases
Despite substantial consummation of Chapter 11
debtors' confirmed reorganization plan, equitable
mootness did not bar re-evaluation of whether noteholders' administrative priority claim was correctly
calculated; awarding relief on the full $11 million at
stake would not seem to imperil a reorganization involving hundreds of millions of dollars. 11 U.S.C.A.
§ 1129(a)(9)(A).
[35] Bankruptcy 51

was necessary to confirm Chapter 11 debtors' cramdown plan. 11 U.S.C.A. § 1129(a)(10).
[36] Bankruptcy 51

3550

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3548 Requisites of Confirmable Plan
51k3550 k. Classification of claims.
Most Cited Cases
Under the Bankruptcy Code, classes must contain “substantially similar” claims, but similar claims
can be separated into different classes for “good
business reasons.” 11 U.S.C.A. § 1122.
[37] Bankruptcy 51

3550

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3548 Requisites of Confirmable Plan
51k3550 k. Classification of claims.
Most Cited Cases
Facilitating a Chapter 11 plan's confirmation is
not a valid justification for separate classification of
similar claims. 11 U.S.C.A. § 1122.
[38] Bankruptcy 51

3550

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3548 Requisites of Confirmable Plan
51k3550 k. Classification of claims.
Most Cited Cases

3563.1

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3563 Fairness and Equity; “Cram
Down.”
51k3563.1 k. In general. Most Cited
Cases
Affirmative majority vote, in number and
amount, of at least one class of “impaired” claims

Thou shalt not classify similar claims differently
in order to gerrymander an affirmative vote on reorganization. 11 U.S.C.A. § 1122.
[39] Bankruptcy 51

3781

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3781 k. Moot questions. Most Cited

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 8
584 F.3d 229, 52 Bankr.Ct.Dec. 46, Bankr. L. Rep. P 81,642
(Cite as: 584 F.3d 229)
Cases
Noteholders' impairment and classification contentions with respect to Chapter 11 debtors' confirmed reorganization plan were equitably moot
where the plan had been substantially consummated,
the smaller unsecured creditors, irrespective of their
status vis-à-vis the reorganized companies, had received payment for their claims, third-party expectations could not reasonably be undone, and no remedy
for noteholders' contentions was practicable other
than unwinding the plan, such that noteholders' contentions were not remediable on appeal.

51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3781 k. Moot questions. Most Cited
Cases
Noteholders' claim concerning the legality of
non-debtor exculpation and release clause in Chapter
11 debtors' confirmed reorganization plan was not
equitably moot, despite substantial consummation of
plan; the goal of finality sought in equitable mootness
analysis does not outweigh a court's duty to protect
the integrity of the Chapter 11 process.
[43] Bankruptcy 51

[40] Bankruptcy 51

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3563 Fairness and Equity; “Cram
Down.”
51k3563.1 k. In general. Most Cited
Cases
Chapter 11 cramdown plan must not discriminate
unfairly between claims of equal legal priority. 11
U.S.C.A. § 1129(b)(1).
[41] Bankruptcy 51

3781

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3781 k. Moot questions. Most Cited
Cases
Noteholders' unfair discrimination claim concerning Chapter 11 debtors' confirmed reorganization
plan was equitably moot where the plan had been
substantially consummated, the smaller unsecured
creditors, irrespective of their status vis-à-vis the reorganized companies, had received payment for their
claims, third-party expectations could not reasonably
be undone, and no remedy for noteholders' contention
was practicable other than unwinding the plan, such
that noteholders' claim was not remediable on appeal.
[42] Bankruptcy 51
51 Bankruptcy

3781

3563.1

3781

51 Bankruptcy
51XIX Review
51XIX(B) Review of Bankruptcy Court
51k3781 k. Moot questions. Most Cited
Cases
Equity strongly supports appellate review of issues consequential to the integrity and transparency
of the Chapter 11 process.
[44] Bankruptcy 51

3555

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3548 Requisites of Confirmable Plan
51k3555 k. Settlement, adjustment, or
enforcement of claims. Most Cited Cases
Non-debtor releases contained in Chapter 11
debtors' reorganization plan, which released current
owners of reorganized debtors, reorganized debtors,
and unsecured creditors committee and their personnel from liability, other than for willfulness and gross
negligence, related to proposing, implementing, and
administering the plan, had to be stricken, except
with respect to committee and its members; Bankruptcy Code implied that committee members had
qualified immunity for actions within the scope of
their duties, but, with respect to the remaining parties,
there were no allegations that either of the current
owners or their or debtors' officers or directors were
jointly liable for any of debtors' prepetition debt, they
were not guarantors, sureties, or insurers, and the
fresh start provided to debtors was not intended to

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 9
584 F.3d 229, 52 Bankr.Ct.Dec. 46, Bankr. L. Rep. P 81,642
(Cite as: 584 F.3d 229)
absolve the released parties from any negligent conduct that occurred during the course of the bankruptcy. 11 U.S.C.A. §§ 524(e), 1103(c).

Tenenbaum, U.S. Dept. of Justice, Environment &
Natural Resources Div., Washington, DC, for U.S.
Justice Dept., Appellee.

*235 Oscar Rey Rodriguez, Toby L. Gerber, Ryan E.
Manns, Louis Raymond Strubeck, Jr., Greg Michael
Wilkes, Fulbright & Jaworski, L.L.P., Dallas, TX, R.
Andrew Black, Zack A. Clement, William Richard
Greendyke, Fulbright & Jaworski, L.L.P., Houston,
TX, Roy Theodore Englert, Jr. (argued), Robbins,
Russell, Englert, Orseck & Untereiner, Washington,
DC, for Bank of New York Trust Co., NA, Appellant.

Paul J. Pascuzzi, Felderstein, Fitzgerald, Willoughby
& Pascuzzi, LLP, Sacramento, CA, Michael W.
Neville, San Francisco, CA, for California State
Agencies, Appellee.

Isaac M. Pachulski, Jeffrey H. Davidson, Eric D.
Winston, Stutman, Treister & Glatt, Los Angeles,
CA, for Angelo Gordon & Co., LP, Aurelius Capital
Management, LP and Davidson, Kempner Capital
Management, LLC, Appellants.

Hugh Matthew McDonald, Thacher, Proffitt &
Wood, New York City, for The *236 American Securitization Forum, Amicus Curiae.
Appeal from the United States District Court for the
Southern District of Texas.
Before JONES, Chief Judge, and OWEN and
SOUTHWICK, Circuit Judges:

Maxim Boris Litvak, Pachulski, Stang, Ziehl, Young,
Jones, San Francisco, CA, for Official Unsecured
Creditors Committee, Appellee.

EDITH H. JONES, Chief Judge:
In this direct appeal from the bankruptcy court,
The Bank of New York (“Indenture Trustee”) and
certain NoteholdersFN1 challenge the legality of a
confirmed Chapter 11 reorganization plan (“plan”).
Neither the bankruptcy court nor a motions panel of
this court stayed plan confirmation pending appeal.
In the brief interval between confirmation and oral
argument in this court, the plan was substantially
consummated. Plan proponents and current owners of
the reorganized debtors, Mendocino Redwood Company (“MRC”) and Marathon Structured Finance
(“Marathon”), moved to dismiss this appeal as equitably moot due to their intervening actions.

Steven M. Schwartz, David Neier, Winston & Stawn,
New York City, John David Penn, Haynes & Boone,
L.L.P., Fort Worth, TX, for Marathon Structured
Finance Fund, LP, Appellee.

FN1. Debtor Scotia Pacific initially joined in
this appeal, but it was dissolved as part of
the plan of reorganization and moved to be
dismissed.

Allan S. Brilliant (argued), Brian D. Hail, Goodwin
Procter, New York City, Frederick Craig Schafrick,
Richard Michaels Wyner, Goodwin Procter, Washington, DC, for Mendocino Redwood Co., LLC, Appellee.

We hold that equitable mootness does not bar review of issues raised on appeal concerning the treatment of the Noteholders' secured claims; nor does it
bar re-evaluation of whether their administrative priority claim was correctly calculated; nor does it bar
review of the plan's release clauses insulating multiple parties from liability. Equitable mootness does
foreclose our review of issues related to the treatment
of impaired and unsecured classes. Finally, we reject
the Noteholders' complaints against the plan's payout
of cash in full for their allowed secured claim, but we

Eric J. Fromme, Gibson, Dunn & Crutcher, L.L.P.,
Irvine, CA, for Scotia Pacific Co., LLC, Appellant.
Murry B. Cohen, Akin, Gump, Strauss, Hauer &
Feld, Roger Dale Townsend, Alexander, Dubose &
Townsend, LLP, Houston, TX, Joseph Carl Cecere,
Charles R. Gibbs, Akin, Gump, Strauss, Hauer &
Feld, L.L.P., Dallas, TX, for CSG Investments and
Scotia Redwood Foundation, Inc. Appellants.

Nathaniel Peter Holzer, Jordan, Hyden, Womble,
Culbreth & Holzer, Corpus Christi, TX, for Pacific
Lumber Co., Appellee.
Bradford T. McLane, James C. Kilbourne, Alan S.
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remand the administrative priority claim. We also
reverse in part the broad non-debtor releases.

secured line of credit with a right to payment ahead
of the Noteholders.

BACKGROUND
Six affiliated entities (“the Debtors”) involved in
the growing, harvesting, and processing of redwood
timber in Humboldt County, California, filed separate
Chapter 11 bankruptcy petitions on January 18, 2007,
in the Southern District of Texas (a venue not known
for its redwood forests). The six petitions were procedurally, but not substantively, consolidated and
jointly administered by the bankruptcy court. This
appeal concerns the reorganization of the principal
debtors, Pacific Lumber Company (“Palco”) and Scotia Pacific LLC (“Scopac”).FN2

Palco and Scopac maintained separate corporate
structures but were an integrated company. One of
Scopac's three directors sat on Palco's board, and the
companies had the same CEO, CFO, and General
Counsel for substantially all of the relevant period.
Palco had the sole right to harvest Scopac's timber,
which Palco then processed and sold. Scopac was to
repay the Noteholders with proceeds from its sales to
Palco.

FN2. The other four debtors were Britt
Lumber Company, Inc., a manufacturer of
fencing and decking products; Scotia Inn,
Inc., operator of the inn in Scotia, California; Salmon Creek, LLC, a holding company
owning roughly 1,300 acres of timberland;
and Scotia Development Corp., LLC, a development corporation for exploring and facilitating development opportunities with respect to commercial, industrial, and residential properties in California and Texas.
These four entities and Scopac are all
wholly owned by Palco.
Palco owned and operated a sawmill, a power
plant, and the town of Scotia, California. Marathon
held a secured claim against Palco's assets, which
ultimately rose to about $160 million including preand post-petition financing. Marathon estimated
Palco's assets were worth only $110 million at the
date of filing.
Scopac was a Delaware special purpose entity
wholly owned by Palco. In 1998, Palco transferred
ownership of more than 200,000 acres of prime redwood timberland (“Timberlands”) to Scopac to facilitate the sale of $867.2 million in notes secured by the
Timberlands and Scopac's other assets. Pursuant to an
indenture agreement, the Bank of New York represents the Noteholders*237 in the bankruptcy cases,
but certain Noteholders retained their own counsel
and are named appellants. On the petition date, Scopac owed the Noteholders approximately $740 million in principal and interest on the notes. Scopac
also owed $36.2 million to Bank of America on a

The Timberlands are heavily regulated by federal
and state agencies. The U.S. Fish and Wildlife Service, the National Marine Fisheries Service, and the
California Department of Fish and Game vigorously
administer federal and state endangered species regulations. Any new owner of the Timberlands must
obtain Regional Water Quality Control Board permits
that regulate waste discharge, clean-up and abatement, and site remediation. The California Department of Forestry and Fire Protection requires a timber harvesting plan covering issues like restocking,
mitigating the effects of harvesting and erosion, road
maintenance and sustainable yield requirements. Under the Timberlands' conservation plan, a transfer of
ownership must run the gamut of pre-approval by all
of these agencies.
After a year passed without sufficient progress
toward a reorganization plan, the bankruptcy court
terminated the debtors' exclusivity period (11 U.S.C.
§ 1121) and allowed the filing of five competing proposed plans. The court approved a joint disclosure
statement for the plans and expedited solicitation and
voting so that a confirmation hearing could begin in
early April 2008. During the extended hearing, the
Debtors withdrew their plans, leaving only two. The
Indenture Trustee's plan covered the assets of Scopac
alone, while that proposed by Marathon and MRC,
the latter entity a competitor of Palco, sought to reorganize all of the Debtors.
On June 6, the bankruptcy court held the
MRC/Marathon plan confirmable but the Indenture
Trustee's plan not confirmable.FN3 The Indenture
Trustee has not appealed the court's rejection of its
plan. The MRC/Marathon plan proposed to dissolve
all six entities, cancel intercompany debts, and create
two new entities, Townco and Newco. Almost all of
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Palco's assets, including the town of Scotia, California, would be transferred to Townco. The Timberlands and assets of the sawmill would be placed in
Newco. MRC and Marathon proposed to contribute
$580 million to Newco to pay claims against Scopac.
Marathon would also convert its $160 million senior
secured claim against Palco's assets into equity, giving it full ownership of Townco, a 15% stake in
Newco, and a new note for the amount of the sawmill's working capital. MRC would own the other
85% of Newco and would manage and run the company.
FN3. The court characterized the Indenture
Trustee's plan as a liquidation plan, not a reorganization plan. The plan provided for a
six-month period to market and sell Scopac's
assets. As evidence of the plan's feasibility,
the Indenture Trustee solicited a “stalking
horse” bid for $603 million, but the bankruptcy court found that the bid's term sheet
contained numerous contingencies. Further,
even the Indenture Trustee did not accept
the term sheet, which, the court found, suggested the bid's unreliability. The court also
found no evidence that the bidder, were it to
win, was capable of operating the Timberlands or complying with a multitude of environmental regulations.
*238 The plan created 12 classes, seven of which
were eligible to vote,FN4 and four of which contained
claims against Scopac. Class 5 proposed to pay Bank
of America, the sole class member, $37.6 million,
consisting of the principal ($36.2 million), accrued
post-petition interest, unpaid fees, and approximately
$1 million in default interest paid over 12 months,
thus impairing the class.FN5 Class 6 proposed to pay
the Noteholders' secured claim the value of their collateral and a lien on proceeds from pending unrelated
litigation against the state of California, which the
parties refer to as the Headwaters Litigation.FN6 Class
8 proposed to pay unsecured claims against Scopac
by former employees and trade vendors not previously deemed “critical,”FN7 but these amounts were
exposed to ongoing litigation regarding assumption
and rejection of executory contracts, thus impairing
the class. Class 9 was tailored to pay Scopac's remaining general unsecured claims, consisting of the
Noteholders' deficiency claim FN8 for over $200 million with a recovery estimated as “unknown.”

FN4. See 11 U.S.C. § 1126(f), (g). These
sections establish, respectively, that unimpaired classes are presumed to have accepted a plan, and classes that will receive
nothing are presumed to have rejected a
plan.
FN5. See 11 U.S.C. § 1124 (defining impairment).
FN6. In 1996, Palco and its ultimate parent
company agreed to sell approximately 5,600
acres of old growth redwood forest to the
State of California and to the United States
in exchange for approximately $300 million
and 7,755 acres of adjacent timberland. California and the United States also agreed to
expedite the regulatory approval process required before Palco could log certain of
these lands. This agreement is called the
“Headwaters Agreement.” Palco and Scopac
sued California and two state environmental
agencies alleging breach of this agreement.
FN7. Although there is no explicit code provision allowing this practice, bankruptcy
courts have used various code provisions to
justify otherwise illegal preferential payment
of pre-petition unsecured claims to certain
vendors necessary for the reorganization.
See In re Kmart Corp., 359 F.3d 866 (7th
Cir.2004) (discussing the rationale and statutory bases for this practice); see also In re
CoServ, LLC, 273 B.R. 487, 492-95
(Bankr.N.D.Tex.2002) (finding authority to
pay critical vendors).
FN8. The Indenture Trustee declined to elect
under 11 U.S.C. § 1111(b)(2) to have the entire amount of its claim treated as a secured
claim. Its claim was therefore severed into a
secured claim for the value of the collateral
and an unsecured claim for the difference.
11 U.S.C. § 506(a).
At least one impaired Scopac class had to vote in
favor of the plan for it to be confirmable as to Scopac. 11 U.S.C. § 1129(a). Classes 5 and 8 voted for
the plan. Class 6 (the Noteholders' secured claim) and
Class 9 (the Noteholders' deficiency claim) voted
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against confirmation. To confirm its plan,
MRC/Marathon had to “cram down” the plan on the
dissenting classes pursuant to 11 U.S.C. § 1129(b).
A central question for the confirmation cramdown was the value of the Timberlands securing the
Noteholders' claim.FN9 To this end, the court heard
extensive valuation testimony over several days and
ultimately valued the Timberlands at “not more than
$510 million.” The bankruptcy court concluded that
$510 million was the “indubitable equivalent” of the
Noteholders' secured claim on the Timberlands, see
11 U.S.C. § 1129(b)(2)(A)(iii), and that
MRC/Marathon's plan, after several minor alterations,FN10 otherwise complied with Bankruptcy Code
requirements.
FN9. The court also credited witness testimony that the Noteholders will receive more
under the MRC/Marathon plan than under
the Indenture Trustee's plan or in Chapter 7,
satisfying 11 § U.S.C. 1129(a)(7).
FN10. The plan established a litigation trust
to pursue various causes of action on behalf
of the Debtors. The court held that the proposed trust effected a substantive consolidation because it commingled potential recoveries for Palco and Scopac debtors. The
court advised that the trust should either be
divided into one for Palco and one for Scopac or should separately account for recovery within one trust.
*239 Two months earlier, the Indenture Trustee
moved for a super-priority administrative expense
claim, arguing its collateral diminished in value postpetition.FN11 This motion was rejected following hearings in late June and early July. For the first time, the
court valued the Noteholders' non-timberland collateral at $48.7 million on the petition date. After a deduction for the Bank of America's priming lien and
the Indenture Trustee's legal fees, FN12 the remaining
value of the Noteholders' non-timberland collateral
was $3.6 million. In total, the MRC/Marathon plan
offered the Noteholders $513.6 million in cash, any
payments that might flow to their unsecured deficiency claim, and a retained lien on any Headwaters
litigation proceeds.
FN11. Courts have implied in 11 U.S.C. §

507(b) a right to a superpriority administrative claim for the diminution of value of collateral during the operation of the automatic
stay (11 U.S.C. § 362). E.g., In re Blackwood Associates, L.P., 153 F.3d 61, 68 (2d
Cir.1998); In re Carpet Ctr. Leasing Co., 4
F.3d 940, 940 (11th Cir.1993).
FN12. See 11 U.S.C. §§ 503(b)(3)(D),
507(a)(2) (establishing that the legal fees of
an indenture trustee making a substantial
contribution to a chapter 11 case are priority
unsecured claims).
On July 8, the court confirmed the modified plan
and denied confirmation of the Indenture Trustee's
plan. The next day, the Indenture Trustee, joined by
Scopac and individual Noteholders, moved to stay
confirmation of the plan pending appeal, and the Indenture Trustee moved to certify the appeal directly
to this court. The bankruptcy court granted the motion to certify but denied the stay pending appeal.FN13
A motions panel of this court issued an interlocutory
order similarly denying the Indenture Trustee's motion to stay confirmation pending appeal.
FN13. This court has jurisdiction over this
appeal directly from bankruptcy court pursuant to 28 U.S.C. § 158(d)(2) based on the
certification by the bankruptcy court and this
court's acquiescence therein.
The Indenture Trustee asserts on appeal contentions of three types: those challenging the treatment
of their security interests; those challenging the plan
confirmation procedures; and those relating to other
specific plan terms. The issues raised are that the
confirmed MRC/Marathon reorganization plan: (1)
violates the absolute priority rule by paying junior
Palco and Scopac creditors with the Noteholders'
collateral; (2) is not “fair and equitable” because the
plan sold the Timberlands collateral without providing the Noteholders a right to credit bid; (3) values
the Noteholders' collateral too low and by an improper judicial process; (4) creates an illegal substantive consolidation of Scopac and Palco; (5) fails to
pay inter-company administrative priority claims in
cash; (6) artificially impaired the claim owed to Bank
of America and illegally gerrymandered the voting
classes of unsecured claims in classes 8 and 9; (7)
discriminates unfairly in its treatment of the Note-
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holders' Class 9 deficiency claim; and (8) includes
unauthorized third-party release and exculpation provisions.
On August 21, MRC/Marathon, joined by the
United States and the State of California, on the basis
of their respective regulatory interests, moved to
dismiss this appeal as equitably moot. Because this
motion logically precedes considering the merits of
the appeal, we consider it first.FN14
FN14. Compare In re Continental Airlines,
91 F.3d 553, 568-72 (en banc) (Alito, J.,
dissenting) (discussing the origin of equitable mootness doctrine and concluding that,
because it is neither jurisdictional nor a
question of justiciability, courts need not
consider equitable mootness before the merits).
*240 DISCUSSION
A. Equitable Mootness
Appellees contend that this appeal is equitably
moot and must be dismissed because no stay pending
appeal of confirmation was granted; the plan is substantially consummated; and unwinding it will have
an adverse effect on third-parties and will prevent a
successful reorganization. In re UNR Industries Inc.,
20 F.3d 766, 769 (7th Cir.1994).
[1][2][3][4][5] “Equitable mootness” has
evolved in bankruptcy appeals to constrain appellate
review, and potential reversal, of orders confirming
reorganization plans. Equitable mootness is a kind of
appellate abstention that favors the finality of reorganizations and protects the interrelated multi-party
expectations on which they rest. See In re Manges, 29
F.3d 1034, 1039 (5th Cir.1994). Despite its apparent
virtues, equitable mootness is a judicial anomaly.
Federal courts “have a virtually unflagging obligation” to exercise the jurisdiction conferred on them.
Colorado River Water Conservation Dist. v. United
States, 424 U.S. 800, 817, 96 S.Ct. 1236, 1246, 47
L.Ed.2d 483 (1976). Although the Bankruptcy Code
forbids appellate review of certain un-stayed ordersFN15 and restricts post-confirmation plan modifications,FN16 it does not expressly limit appellate review of plan confirmation orders. Moreover, equitable mootness cannot claim legitimacy based on
Article III mootness. The latter doctrine, of constitutional origin, prevents adjudication when cases are no

longer “live”; the former abdicates appellate review
of very real, continuing controversies. As then-Judge
Alito wrote, Article III mootness concerns arise when
a judicial ruling would have no effect; equitable
mootness applies when a judicial ruling might have
too much effect on the parties to a confirmed reorganization. In re Continental Airlines, 91 F.3d 553,
569 (3d Cir.1996) (en banc) (Alito, J., dissenting).
See also In re UNR Industries, 20 F.3d 766, 769 (7th
Cir.1994) (Easterbrook, J.) (equitable mootness is a
misnomer).
FN15. 11 U.S.C. §§ 363(m), 364(e). These
provisions prevent the appellate reversal of
an order to sell property or obtain postpetition financing unless such orders were
stayed pending appeal.
FN16. 11 U.S.C. § 1127.
[6][7] Nevertheless, the rationale for equitable
mootness is not at issue here. The doctrine is firmly
rooted in Fifth Circuit jurisprudence, as this court
attempts to “strik[e] the proper balance between the
equitable considerations of finality and good faith
reliance on a judgment and competing interests that
underlie the right of a party to seek review of a bankruptcy order adversely affecting him.” In re Manges,
29 F.3d at 1039; In re Hilal, 534 F.3d 498, 500 (5th
Cir.2008); In re GWI PCS 1 Inc., 230 F.3d 788, 800
& n. 24 (5th Cir.2000); In re Berryman Products,
Inc., 159 F.3d 941, 944 (5th Cir.1998). This court
accordingly considers “(1) whether a stay was obtained, (2) whether the plan has been ‘substantially
consummated,’ and (3) whether the relief requested
would affect either the rights of parties not before the
court or the success of the plan.” In re Manges, 29
F.3d at 1039.
[8] It is important to observe that appellate cases
generally apply equitable mootness with a scalpel
rather than an axe. This court has been especially
solicitous of the rights of secured creditors following
confirmation. Thus, equitable mootness did not stand
in the way of our reversing an order that improperly
required*241 a secured lender, as part of a reorganization plan, to reimburse environmental remediation
expenses incurred by the debtor. In re Grimland, 243
F.3d 228, 232 (5th Cir.2001). In an earlier case, this
court reviewed whether the principal secured lender
to a debtor received the “indubitable equivalent” of
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its interest when its lien was modified by the plan. In
re Sun Country Dev., Inc., 764 F.2d 406, 409 (5th
Cir.1985). This court noted that reversal of the confirmation order would simply require reimposition of
the original lien. Id. at 407 n. 1.
This court has also conducted appellate review of
plan provisions that relieved a bankruptcy trustee
from liability following a confirmed plan, and has
ordered attorneys to reimburse sums improperly allocated to them from secured creditors. See In re Hilal,
534 F.3d at 501; In re SI Restructuring, 542 F.3d
131, 136-37 (5th Cir.2008). In neither of those cases
had a stay been obtained, and the reorganization
plans had been substantially consummated. Each
opinion found, however, that there would be no significant adverse consequences to the reorganization
from appellate review of the particular issues.
[9][10] Other courts have carefully weighed the
consequences before applying equitable mootness to
issues raised on appeal of plan confirmation orders.
Notably, they hold that appellate review need not be
declined when, because a plan has been substantially
consummated, a creditor could not obtain full relief.
If the appeal succeeds, the courts say, they may fashion whatever relief is practicable. After all, appellants
“would readily accept some fractional recovery that
does not impair feasibility or affect parties not before
this Court, rather than suffer the mootness of [their]
appeal as a whole.” In re Chateaugay Corp., 10 F.3d
944, 954 (2d Cir.1993) (citing MCI Telecommunications Corp. v. Credit Builders of America, Inc., 2
F.3d 103, 104 (5th Cir.1993) (“[A] case is not
mooted by the fact that an impecunious judgment
debtor may lack the means to satisfy a judgment.”))
See also In re PWS Holding Corp., 228 F.3d 224,
236-37 (3d Cir.2000). Another caveat is that equitable mootness applies to specific claims, not entire
appeals. “In exercising its discretionary power to
dismiss an appeal on mootness grounds, a court cannot avoid its obligation to scrutinize each individual
claim, testing the feasibility of granting the relief
against its potential impact on the reorganization
scheme as a whole.” In re AOV Industries Inc., 792
F.2d 1140, 1148 (D.C.Cir.1986).FN17
FN17. Two of our decisions declining to review bankruptcy appeals on equitable mootness grounds are not to the contrary. In In re
Crystal Oil, this court declined to impose

additional, more onerous payment terms for
notes issued pursuant to a substantially consummated plan. The court observed that
awarding such relief on appeal would harm
the first lienholder who had made significant
concessions, to the benefit of the junior lienholder who was the appellant. 854 F.2d 79,
81-82 (5th Cir.1988). Similarly, in In re
Brass Corporation, this court declined to
perform the “proposed day surgery” on a
consummated Chapter 11 plan because such
relief “would excise parts to which other vital[ ] [parts] of the plan are attached.” 169
F.3d 957, 962 (5th Cir.1999). These decisions were rooted in determinations that any
relief would either harm third-parties or
threaten the reorganization.
[11] To these cautions regarding equitable mootness must finally be added the impact of the new
statutory provision for certification of bankruptcy
appeals directly to the courts of appeals. 28 U.S.C. §
158(d)(2). The twin purposes of the provision were to
expedite appeals in significant cases and to generate
binding appellate precedent in bankruptcy, whose
*242 caselaw has been plagued by indeterminacy.
H.R.Rep. No. 109-31 pt. I, at 148 (2005), as reprinted in 2005 U.S.C.C.A.N. 88, 206. Congress's
purpose may be thwarted if equitable mootness is
used to deprive the appellate court of jurisdiction
over a properly certified appeal.
[12][13] All of these factors bear on the instant
appeal. Because the bankruptcy court denied a stay
pending appeal, this court faced a fait accompli, a
plan that was substantially consummated within
weeks of confirmation. As we have noted, plan consummation may often be dispositive of the question
of equitable mootness. In re Manges, 29 F.3d at 1040
(quoting In re UNR Industries Inc., 20 F.3d at 770
(“A stay not sought, and stay sought and denied, lead
equally to the implementation of the plan of reorganization.”)). Under the Bankruptcy Code, consummation includes transferring all or substantially
all of the property covered by the plan, the assumption of business by the debtors' successors, and the
commencement of plan distributions. 11 U.S.C. §
1141; In re Manges, 29 F.3d at 1041, n. 10. Within
fewer than sixty days following the confirmation
order, Scopac and Palco were dissolved and their
assets transferred to new entities, Newco and
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Townco, now named Humboldt Redwood Company
(“HRC”) and the town of Scotia, respectively. The
new entities raised $325 million in exit financing
secured by HRC and guaranteed by MRC. Creditors
other than the Noteholders have been paid over $50
million. HRC hired new management, changed its
management structure, engaged business consultants
and leased new office space and a distribution center.
HRC has signed new contracts with re-manufacturers
and won business from a national home products
retailer. The town of Scotia invested in costly capital
improvements. In addition, HRC has successfully
navigated the regulatory labyrinth and secured
unanimous approval to operate from the state and
federal agencies. All of these events created thirdparty reliance and expectations that would be dislodged if the Noteholders succeed in entirely reversing the confirmation order. In re Manges, 29 F.3d at
1043. We will further balance these facts as we analyze the specific issues raised on appeal.
[14] But the incongruity of the bankruptcy
court's actions-in both denying a stay pending appeal
and certifying its orders for direct appeal to this
court-requires immediate comment. Facially, the two
decisions do not conflict. The court briskly dispatched the legal issues raised by the Noteholders as
having no likelihood of success on appeal. It emphasized the economic calamity facing Palco and Scopac. The court doubted the feasibility of any alternate
plan, given the complex and constrictive regulatory
environment in which redwood logging exists. The
court found that a direct appeal would materially advance the progress of the debtors' cases. See 28
U.S.C. § 158(d)(2)(iii). Certification was also driven
by the prominence of this case to the citizens of California, of Humboldt County, and of the town of Scotia and by the plan's effect on “one of the nation's
most ecologically diverse forests ....” Based solely on
this reasoning, the court's certification decision complements the denial of the stay by speeding the case
to the final disposition the court desired. Its rationale
for certification is certainly sufficient under 28
U.S.C. § 158(d)(2)(i).
[15] An alternative basis for certification also existed, however, because of the novel issues raised in
the confirmation process. The court authorized cramdown of secured debt premised solely on its judicial
valuation of a 200,000-acre redwood forest, and it
denied the Noteholders' right to credit bid their debt

against the value of *243 the collateral. The nature of
this cramdown and the refusal to apply §
1129(b)(2)(A)(ii) to authorize a credit bid are unusual, perhaps unprecedented decisions. Such issues
and others mentioned later, when considered in the
context of reorganizing nearly a billion dollars total
debt and over $700 million of the Noteholders' secured debt, deserved certification and an opportunity
for direct appeal. See 28 U.S.C. § 158(d)(2)(ii).
Although the exigencies of the case appeared to
demand prompt action, simply denying a stay seems
to have been, and often will be, too simplistic a response. A plan may be designed to take effect, as it
was here, after a lapse of sufficient time to initiate
appellate review. A supersedeas bond may be tailored
to the scope of the appeal. An appeal may be expedited. As with all facets of bankruptcy practice, myriad possibilities exist. Thus, substantial legal issues
can and ought to be preserved for review. Compare
In re First South Savings Ass'n, 820 F.2d 700, 709 &
n. 10 (5th Cir.1987).
B. The Indenture Trustee's Claims
1. Issues Pertaining to Secured Claim.
[16] Three of the Indenture Trustee's issues challenge what the Noteholders received for their collateral-approximately $513 million in cash-pursuant to
the bankruptcy court's determination of the value of
the Timberlands. According to the Noteholders, the
plan violates their rights imbedded in the absolute
priority rule and the fair and equitable standard governing the treatment of claims in chapter 11 reorganizations. See generally 11 U.S.C. § 1129(a), (b). Alternatively, the Noteholders challenge the methodology and amount reached in the court's valuation of
the Timberlands.
[17] We hold these issues justiciable notwithstanding the tug of equitable mootness. Secured
credit represents property rights that ultimately find a
minimum level of protection in the takings and due
process clauses of the Constitution.FN18 The Bankruptcy Code's reorganization provisions in fact “preserve the essence” of the boundaries of secured creditors' rights laid out in constitutional cases. See Kenneth N. Klee, Bankruptcy and the Supreme Court 139
(2008). Federal courts should proceed with caution
before declining appellate review of the adjudication
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of these rights under a judge-created abstention doctrine. Moreover, while we have found no case that
applied equitable mootness to decline review of the
treatment of a secured creditor's claim, at least two
cases in this court have ruled on such appeals despite
plan proponents' pleas for equitable mootness. In re
Grimland, 243 F.3d 228, 232 (5th Cir.2001); In re
Sun Country Dev. Inc., 764 F.2d 406, 409 (5th
Cir.1985). Only a year before Manges issued, we
reviewed all issues pertaining to a cramdown reorganization plan without any concerns being voiced
about equitable mootness. Matter of Briscoe Enterp.
Ltd., II, 994 F.2d 1160 (5th Cir.1993).
FN18. See, e.g., Louisville Joint Stock Land
Bank v. Radford, 295 U.S. 555, 589-90, 55
S.Ct. 854, 863, 79 L.Ed. 1593 (1935) (takings clause); Wright v. Vinton Branch of the
Mountain Trust Bank, 300 U.S. 440, 470, 57
S.Ct. 556, 565, 81 L.Ed. 736 (1937) (due
process clause); Dewsnup v. Timm, 502 U.S.
410, 418-19, 112 S.Ct. 773, 779, 116
L.Ed.2d 903 (1992) (citing Radford with approval).
[18] Nor is it inconsistent with In re Manges to
review the Noteholders' challenges regarding the
treatment of their secured claims. Despite the substantial consummation of the MRC/Marathon plan, or
rather, because of it, over $500 million in cash was
escrowed to pay the Noteholders.*244 If we were to
reverse the bankruptcy court's decision, the cash
would revert to some other use for the benefit of the
reorganized company. We need not invent hypotheticals to suggest that the expectations of third parties
other than MRC/Marathon could largely be preserved
despite a decision reinstating or re-evaluating the
Noteholders' liens. Alternatively, some other, more
limited form of relief might be afforded the Noteholders. See In re Chateaugay, 10 F.3d at 954. That
there might be adverse consequences to
MRC/Marathon is not only a natural result of any
ordinary appeal-one side goes away disappointed-but
adverse appellate consequences were foreseeable to
them as sophisticated investors who opted to press
the limits of bankruptcy confirmation and valuation
rules.FN19 Finally, the complexity of cramdown often
cries out for appellate review, and this “should encourage the debtor to bargain with creditors to gain
acceptance of a plan in the majority of cases.” Kenneth N. Klee, All You Ever Wanted to Know About

Cram Down Under the New Bankruptcy Code, 53
Am. Bankr.L.J. 133, 171 (1979).
FN19. Equitable mootness should protect
legitimate expectations of parties to bankruptcy cases but should not be a shield for
sharp or unauthorized practices. Applying
equitable mootness too broadly to disfavor
appeals challenging the treatment of secured
debt carries a price. It may promote the confirmation of reorganization plans, but it also
destabilizes the credit market for financially
troubled companies. Lenders will be reluctant to work with debtors who may unilaterally decide to file bankruptcy, propose a
plan that aggressively undervalues the collateral, and may then thwart appellate review by rotely incanting equitable mootness.
On the whole, it is preferable to create an
environment in which firms can avoid bankruptcy rather than one in which bankruptcy
litigiousness will thrive.
[19][20][21][22] Turning to the merits, the
Bankruptcy Code requires a reorganization plan either to rest on the agreement of each class of creditors or to protect creditor classes according to the
absolute priority rule, which enforces a strict hierarchy of their rights defined by state and federal law.
The absolute priority rule has long been a feature of
American bankruptcy law. It is codified in the standard that a plan be “fair and equitable, with respect to
each class of claims of interest that is impaired under,
and has not accepted, the plan.” 11 U.S.C. §
1129(b).FN20 The absolute priority rule and the fair
and equitable standard must both be satisfied before a
court may “cram down” a reorganization plan over
the objection of a dissenting creditor class.
FN20. The absolute priority rule provides
that “a plan of reorganization may not allocate any property whatsoever to any junior
class on account of their interests or claims
in a debtor unless such senior classes receive
property equal in value to the full amount of
their allowed claims ....” 7 Lawrence P.
King et al., Collier on Bankruptcy ¶
1129.04[4] [a], at 1192-93 (15th ed.
rev.2008).
The Noteholders initially contend that the
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MRC/Marathon plan violates absolute priority by
directing some of the capital injected by MRC and
Marathon to pay claims junior to the Noteholders'
secured claim. This argument has two components.
The first is rooted in valuation. If the bankruptcy
court's valuation of the Noteholders' collateral
aligned with their valuation, and if the plan paid them
that amount, the Noteholders would not complain. It
is only because they perceive a valuation shortfall
that they contend more of the purchase price of the
assets should have been paid for their collateral and
was improperly used to pay junior creditors. This
valuation issue will be addressed further below.
*245 [23] The second component of the Noteholders' absolute priority objection is based on the
fair and equitable standard as applied to secured
creditors. To be fair and equitable with respect to a
dissenting class, a plan must “include” certain requirements. 11 U.S.C. § 1129(b)(2)(A). Three minimum alternatives are provided for secured creditors.
Under the first alternative, the holders may retain
their liens accompanied by the right to receive deferred cash payments having a present value equal to
the value of the collateral. 11 U.S.C. §
1129(b)(2)(A)(i) (“Clause (i)”). Second, the secured
property may be sold free and clear of liens, with the
liens attaching to the proceeds, as long as the creditor
has the right to credit bid pursuant to 11 U.S.C. §
363(k). 11 U.S.C. § 1129(b)(2)(A)(ii) (“Clause (ii)”).
Third, the plan may allow for the “realization by such
holders of the indubitable equivalent of such claims.”
11 U.S.C. § 1129(b)(2)(A)(iii) ( “Clause (iii)”).
[24][25] In this case, the bankruptcy court held
that Clause (ii), governing sales free and clear, is inapplicable because the reorganization plan constitutes
a “transfer” rather than a “sale” of assets. See 11
U.S.C. § 1123(a)(5)(B) and (D). We agree with the
Noteholders that this ruling was wrong. MRC, a
competitor of Palco, joined with Palco's creditor
Marathon to offer cash and convert debt into equity
in return for taking over both Palco and Scopac. New
entities wholly owned by MRC and Marathon received title to the assets in exchange for this purchase. That the transaction is complex does not fundamentally alter that it involved a “sale” of the Noteholders' collateral. See Black's Law Dictionary 1337
(7th ed.1999). Section 1123(a)(5), cited by the court,
lists “transfers” and “sales” among various devices a
debtor may employ to accomplish reorganization, and

“transfer” is defined broadly in 11 U.S.C. § 101(54).
The terms used in these provisions are descriptive
and have no independent legal significance. Further,
as the Noteholders point out, every sale of property
involves a transfer, but not every transfer is a sale.
Here, a sale occurred. Clause (ii) could have applied.
The Noteholders, however, must do more than
show that Clause (ii) theoretically applied to this
transaction. They have to demonstrate its exclusive
applicability. They observe that Clause (ii) alone
concerns sales of collateral under a plan and specifically allows the dissenting creditor to credit bid for
the collateral. Consequently, they contend, Clause (ii)
should prevail under the canon of statutory construction that the more specific provision controls over the
general indubitable equivalent alternative of Clause
(iii). Allowing sales of collateral free and clear of
liens under Clause (iii) would also, in their view,
render Clause (ii) superfluous.
[26] For several reasons, the Noteholders' arguments cannot be accepted. This court has subscribed
to the obvious proposition that because the three subsections of § 1129(b)(2)(A) are joined by the disjunctive “or,” they are alternatives. Briscoe, 994 F.2d at
1168. In Briscoe, the court added that it had “not
transformed the ‘or’ in 1129(b)(2)(A) into an ‘and.’ ”
Id. As alternatives, these provisions are not even exhaustive. The introduction to § 1129(b)(2) states that
the “condition that a plan be fair and equitable includes the following requirements ....” (emphasis
added). The Bankruptcy Code specifies that the term
“includes” “is not limiting.” 11 U.S.C. § 102(3).
Even a plan compliant with these alternative minimum standards is not necessarily fair and equitable.
Matter of Sandy Ridge Dev. Corp., 881 F.2d 1346,
1352 reh'g denied, 889 F.2d 663 (5th Cir.1989). The
non-exhaustive nature of the three subsections is inconsistent with *246 treating them as compartmentalized alternatives. Finally, Clause (iii) does not render
Clause (ii) superfluous facially or as applied to the
MRC/Marathon plan. Although a credit bid option
might render Clause (ii) imperative in some cases, it
is unnecessary here because the plan offered a cash
payment to the Noteholders. Clause (iii) thus affords
a distinct basis for confirming a plan if it offered the
Noteholders the “realization ... of the indubitable
equivalent of such claims.”
[27] The question then becomes how to define
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Clause (iii) and whether the MRC/Marathon plan
satisfies the definition. To begin, “such claims” are
the creditors' allowed secured claims, which, according to the statute, equal the value of the collateral. 11
U.S.C. § 506(a); see also, Matter of Sandy Ridge, 881
F.2d at 1350.FN21 What measures constitute the indubitable equivalent of the value of the Noteholders'
collateral are rarely explained in caselaw, because
most contested reorganization plans follow familiar
paths outlined in Clauses (i) and (ii). One eminent
author concluded from the legislative history that
FN21. Section 506(a) bifurcates secured
debt into an allowed secured claim equaling
the value of the underlying collateral and a
general unsecured claim for any deficiency.
A creditor may elect in certain circumstances to treat an entire debt as secured in
connection with a plan of reorganization.
See 11 U.S.C. § 1111(b). The Noteholders
made no such election here.
Abandonment of the collateral to the class would
satisfy [indubitable equivalent], as would a replacement lien on similar collateral. But present
cash payments to the class less than the amount of
the allowed secured claims would not satisfy the
standard. Nor are unsecured notes or equity securities sufficient to constitute the “indubitable equivalent” of secured claims.
Kenneth N. Klee, All You Ever Wanted to Know
About Cram Down under the Bankruptcy Code,
supra at 156. See also Matter of Sandy Ridge, 881
F.2d 1352 (affirming “dirt for debt” plan offering
return of collateral in satisfaction of lender's secured claim as a possible Clause (iii) plan). Likewise insufficient is a debtor's offer to repay the
balance of a secured debt in a balloon payment ten
years after confirmation with interim interest payments but no requirements to protect the collateral.
In re Murel Holding Co., 75 F.2d 941, 942 (2d
Cir.1935). Judge Learned Hand coined the term
“indubitable equivalent” in explaining why the reorganization plan in Murel could not be confirmed
over the secured creditors' objection:
[A] creditor who fears the safety of his principal
will scarcely be content with [interest payments
alone]; he wishes to get his money or at least the
property. We see no reason to suppose that the
statute was intended to deprive him of that ...

unless by a substitute of the most indubitable
equivalence.
Id. See also In re Sun Country, 764 F.2d at 409
(ruling that 21 notes secured by 21 different lots
was indubitable equivalent of value lien on the entire parcel).
Based on these examples, Congress did not adopt
indubitable equivalent as a capacious but empty semantic vessel. Quite the contrary, these examples
focus on what is really at stake in secured credit: repayment of principal and the time value of money.
Clauses (i) and (ii) explicitly protect repayment to the
extent of the secured creditors' collateral value and
the time value compensating for the risk and delay of
repayment. Indubitable equivalent is therefore no less
demanding a standard than its companions. The
MRC/Marathon Clause (iii) plan obviated both of the
*247 bases for protection by offering cash allegedly
equal to the value of the Timberlands. No need arose
to afford collateral or compensate for delay in repayment. Whatever uncertainties exist about indubitable equivalent, paying off secured creditors in cash
can hardly be improper if the plan accurately reflected the value of the Noteholders' collateral.
[28][29] The Noteholders nevertheless protest
that the plan, by depriving them of the right to credit
bid and presumably foreclose on the Timberlands,
failed to afford them the indubitable equivalent because they forfeited the possibility of later increases
in the collateral's value. The Bankruptcy Code, however, does not protect a secured creditor's upside potential; it protects the “allowed secured claim.” If a
creditor were over-secured, it could not demand to
keep its collateral rather than be paid in full simply to
protect the “upside potential.” Further, indubitable
equivalence does not require more protection than is
afforded by the preceding clauses in § 1129(b)(2)(A).
In this connection, MRC/Marathon could have confirmed a plan under Clause (i) that offered a stream
of future payments to the Noteholders yielding the
present value of their collateral and then paid off the
note one day after the plan was confirmed. Just as the
Noteholders would have no statutory complaint
against that treatment,FN22 so they cannot support a
statutory argument that they are entitled to better
treatment under Clause (iii).
FN22. The Noteholders parry this point with
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the assertion that if the plan had rested on a
Clause (i) payment stream, they could have
insisted, with a § 1111(b)(2) election, that
the total payments equal their total debt of
over $700 million. This is true, but the present value of the payment stream is still
capped by Clause (i) at the collateral value
assessed by the court.
The Noteholders' claimed right to credit bid embraces their additional disagreement with the bankruptcy court's decision to value the Timberlands judicially rather than through a public auction. They attempt to extrapolate support from the Supreme
Court's decision in Bank of America Nat'l Trust &
Savings Ass'n v. 203 N. LaSalle Street P'ship, 526
U.S. 434, 119 S.Ct. 1411, 143 L.Ed.2d 607 (1999). In
LaSalle Street, the Court held the absolute priority
rule was violated when a bankruptcy court confirmed
a plan permitting a debtor's shareholders to retain
control “on account of” “new value” capital contributions to the debtor. The Court held that “some form
of market valuation” is necessary before former
shareholders may circumvent the absolute priority
rule. We agree that LaSalle Street encourages bankruptcy courts to be wary of the shortcomings of judicial valuation proceedings, but the case is factually
distinguishable from this one.
We need not take a position on LaSalle Street,
however, because the procedural history of this case
contradicts the Noteholders' position. They have not
challenged on appeal the court's finding that they will
receive more value under the MRC/Marathon plan
than they could have received in a liquidation, which
would have led to a foreclosure auction. They do not
challenge the court's finding that the Timberlands
were marketed thoroughly to the public before and
during the bankruptcy case. The Noteholders complain that adequate marketing was impossible because of the speed of the confirmation process and
the court's decision to lift exclusivity only for the
sake of specific parties, yet they assented to both orders. Six months elapsed between the lifting of exclusivity and confirmation of the plan, while the confirmation hearing itself spanned three *248 months. The
fact is that many entities felt called to express an interest in purchasing the Timberlands, but none was
willing to submit a firm offer. The Noteholders have
not established a predicate for their auction complaint-either by preserving a timely objection to the

court's procedures or by a showing of prejudice.
The final stage in the Noteholders' objection to
the treatment of their secured claim is the court's
valuation decision, which yielded them net cash of
approximately $513.6 million. Their briefing, oddly,
dwells more on the alleged inherent shortcomings of
the valuation process than on the bankruptcy court's
final result. With the exception of collateral that may
have been left out of the valuation, the court's result
is not clearly wrong. The valuation hearing was extensive. The court heard testimony from eight valuation experts. Three of these experts provided testimony on the characteristics of the Timberlands, and
four provided ultimate estimates of the value of the
approximately 200,000-acre stand of timberland.FN23
MRC/Marathon's expert is a timberland appraiser
with extensive experience. Using two standard appraisal methods, the income approach and the comparable sales approach, he testified the Timberlands
were worth $430 million or $425 million, respectively. Given the expert's experience and his method,
the bankruptcy court gave his testimony significant
weight.
FN23. One expert valued only six parcels of
land called the Marbled Murrelet Conservation Areas (MMCAs). These approximately
6,600 acres were part of the Headwaters
Agreement, and timber harvesting is essentially forbidden on them for the next 40
years.
The Indenture Trustee tendered two valuation
experts. The first valued the timberlands at $605 million and the second at $575-$605 million. The court
found the first analysis had significant flaws including the chosen start date, the valuation method, the
failure to account for recent declines in redwood and
Douglas fir prices, and the lack of specificity in the
analysis. The second appraisal was also suspect. The
witness's testimony contradicted earlier testimony
offered by another expert at his firm. The court also
found the expert's firm prepared the report for him
and essentially ordered him to testify. Further, when
questioned, the expert undermined his analytical
methodology by conceding that he had never seen
preliminary bids employed in a valuation analysis
other than this one.
The Indenture Trustee's appeal relies heavily on
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several third-party offers to purchase the Timberlands
for more than $510 million. This is persuasive market
evidence, it claims, that the bankruptcy court's valuation was clearly too low. The bankruptcy court found,
however, that these bids were either unreliable or too
tentative to consider. By the Indenture Trustee's own
admission, it had been soliciting offers for the Timberlands “all along.” That no firm bid was submitted
during this period shows that the Indenture Trustee's
proposed valuation was too high. Scopac also tendered an expert who valued the Timberlands at approximately $940 million, but the court discounted
this appraisal because the pricing data and assumptions on price increase were too high and overly optimistic.
Ultimately, the court adjusted MRC/Marathon's
appraisal upward and the Indenture Trustee's downward and arrived at a valuation of $510 million. This
represents a reasonable accommodation of complex
and sometimes contradictory testimony. The Noteholders have made little effort to prove a clear error.
What we have said before remains true: “Although
we recognize that valuation is not an exact science, it
remains an integral part of the *249 bankruptcy process.” Matter of Sandy Ridge, 881 F.2d at 1354.FN24
FN24. The Indenture Trustee also asserts
that the bankruptcy court necessarily failed
to provide the Noteholders with the indubitable equivalent value of property secured
by their lien because it did not value the
non-timberland collateral. This is incorrect.
The bankruptcy court expressly valued the
Noteholders non-timberland collateral at
$48.7 million, an amount representing cash
and cash equivalents in Scopac's accounts
on the petition date. After subtracting the
Bank of America's priming lien and the Indenture Trustee's legal fees, the net value of
the non-timberland collateral was $3.6 million. The court added this amount to its prior
timberland valuation of $510 million, and
the sum represented the total value of collateral secured by the Noteholders' lien.
Against these findings, the Indenture
Trustee asserts in its principal brief that its
security interests in “personal property
covered by the Uniform Commercial
Code” and “any goods or any other per-

sonal property that may not or hereafter
become fixtures,” were left out of valuation. In its reply brief, it describes the
omitted property as “plant and equipment,
and non-timberland real property.” These
vague and contradictory assertions are insufficient to raise an intelligible appellate
point.
We conclude that the MRC/Marathon plan, insofar as it paid the Noteholders the allowed amount of
their secured claim, did not violate the absolute priority rule, was fair and equitable, satisfies 11 U.S.C. §
1129(b)(2)(A)(iii), and yielded a fair value of the
Noteholders' secured claim.
2. De Facto Substantive Consolidation
[30][31] Although the bankruptcy court found
that the MRC/Marathon plan does not effect a substantive consolidation, the Indenture Trustee challenges this holding. Substantive consolidation is an
“extreme and unusual remedy.” In re Gandy, 299
F.3d 489, 499 (5th Cir.2002). Substantive consolidation may take multiple forms, but “it usually results
in, inter alia, pooling the assets of, and claims
against, the two entities; satisfying liabilities from the
resultant common fund; eliminating intercompany
claims; and combining the creditors of the two companies for the purposes of voting on reorganization
plans.” In re The Babcock and Wilcox Co., 250 F.3d
955, 958-59 n. 5 (5th Cir.2001) (quoting In re
Augie/Restivo Baking Co., Ltd., 860 F.2d 515, 518
(2d Cir.1988)). There are some justifications for substantive consolidation, see 2 Lawrence P. King et al.,
Collier on Bankruptcy § 105.09[2] (15th ed.
rev.2009), but here, the Indenture Trustee claims the
confirmed plan resulted in substantive consolidation
without the bankruptcy court's providing any justification or following the proper procedures. See In re
The Babcock and Wilcox Co., 250 F.3d at 958 (characterizing de facto substantive consolidation).
[32] We are mindful of the Indenture Trustee's
concerns, especially in a case involving securitized
lending through a bankruptcy-remote special purpose
entity like Scopac.FN25 The Indenture Trustee's argument fails, however, to prove that substantive consolidation occurred here. Its allegations that unsecured Palco claims were paid with Scopac assets subject to its *250 lien have been addressed and rejected
above. Its only other evidence of substantive consoli-
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dation is based on the erroneous contention that the
plan commingled inter-company administrative
claims. Because these contentions are easily disposed
of, we need not consider whether this claim is equitably moot.

full payment of all administrative claims, including
the $11.1 million account receivable for the log inventory. This is incorrect; the plan provisions facially
comply with the Bankruptcy Code, as the court concluded.

FN25. Substantive consolidation is of special concern in cases involving special purpose entities like Scopac. Special purpose
entities are often used in securitized lending
because they are bankruptcy-remote, that is,
they decrease the likelihood that the originator's financial trouble will affect the special
purpose entity's assets serving as collateral
for the notes. Nevertheless, there is a danger
that a court will substantively consolidate
the two entities, using the value of the investors' collateral to satisfy the originator's
debts. If courts are not wary about substantive consolidation of special purpose entities, investors will grow less confident in the
value of the collateral securing their loans;
the practice of securitization, a powerful engine for generating capital, will become less
useful; and the cost of capital will increase.

It is not certain, however, whether the court accounted for the $11.1 million account receivable
when it valued the Noteholders' post-petition collateral. The ultimate $513.6 million valuation reflects
the Noteholders' security interest in the Timberlands
and cash and cash equivalents as of the petition date.
Contrary to the assertion of MRC/Marathon, the exhibit the court used to arrive at the value of Scopac's
cash on hand on the petition date itemizes the $11.1
million in net accounts receivable Scopac had in May
2008 and segregates that amount from the court's
starting point of $48.7 million. How much of the
$11.1 million receivable consists of unpaid log deliveries is unstated, but a note to this exhibit indicates
that accounts receivable are no longer being collected
from Palco. The court may have made a mathematical error and deprived the Noteholders of this postpetition administrative priority claim.

3. Unpaid Inter-company Administrative Priority
Claim
[33][34] During the bankruptcy proceedings, the
Debtors agreed that Scopac would hold logs for Palco
at their log deck, subject to certain conditions, because Palco did not have the cash to keep purchasing
logs. The Indenture Trustee argues that, on the confirmation date, Scopac had an approximately $11
million post-petition administrative claim against
Palco for unpaid log deliveries. Under 11 U.S.C. §
1129(a)(9)(A), this administrative expense must be
paid in cash at the time of confirmation. Because
awarding relief on the full $11 million would seem
not to imperil a reorganization involving hundreds of
millions of dollars, the bankruptcy court would be
able to award effective relief either with an appropriate lien in the Noteholders' favor or a cash payment.
See In re Chateaugay, 10 F.3d at 954 (ruling that the
possibility of fractional recovery was sufficient to
avoid finding the appeal of a confirmation plan entirely moot). This claim is not equitably moot.
The Indenture Trustee first asserts that certain
plan provisions impermissibly merged the treatment
of pre- and post-petition claims and failed to promise

Therefore, we remand for a determination of the
value of this administrative priority claim and the
extent to which effective relief is available.
4. Artificial Impairment of Class 5 Claim and Gerrymandering of Unsecured Claims in Classes 8 and 9
[35] The Noteholders raise significant objections
to the plan's treatment of the Bank of America's claim
in Class 5 and its division of unsecured claims with
equal legal status into two voting classes, 8 and 9. An
affirmative majority vote, in number and amount, of
at least one class of “impaired” claims was necessary
to confirm a cramdown plan. 11 U.S.C. §
1129(a)(10).
The Noteholders object that the Bank of America
senior secured claim was artificially impaired because the plan needlessly deferred payment of approximately $1 million in default interest in installments over the course of a year. Because it was *251
receiving the balance of its claim in cash at confirmation, Bank of America voted to confirm the plan.
Despite the apparent arbitrariness of this impairment
from a business standpoint, the bankruptcy court approved the classification.
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[36][37][38] The bifurcation of unsecured
“trade” claims and the Noteholders' deficiency claim
is even more troubling. Class 8 includes, inter alia,
trade claims of vendors not previously deemed “critical” and claims by former Scopac employees. Class 9
is the Noteholders' deficiency claim. Legally, these
unsecured claims are on equal footing. The bankruptcy court's findings that Class 8 claims are necessary to sustain the reorganization are odd. Under the
Bankruptcy Code, classes must contain “substantially
similar” claims, but similar claims can be separated
into different classes for “good business reasons.” In
re Greystone III Joint Venture, 995 F.2d 1274, 1281
(5th Cir.1991). Permissible justifications vary with
circumstances, but “[i]n many bankruptcies, the proffered reasons ... will be insufficient to warrant separate classification.” Matter of Briscoe, 994 F.2d at
1167. Facilitating a plan's confirmation is definitely
not a valid justification. As this court has held, “thou
shalt not classify similar claims differently in order to
gerrymander an affirmative vote on reorganization.”
Greystone, 995 F.2d at 1279.
[39] Nonetheless, we must hold these impairment and classification contentions equitably moot.
Because the plan has been substantially consummated, the smaller unsecured creditors-irrespective of
their status vis à vis the reorganized companies-have
received payment for their claims. Third-party expectations cannot reasonably be undone, and no remedy
for the Noteholders' contentions is practicable other
than unwinding the plan. These contentions are not
remediable on appeal.
5. Unfair Discrimination against Noteholders' Unsecured Deficiency Claim
[40] A cramdown plan must not discriminate unfairly between claims of equal legal priority. 11
U.S.C. § 1129(b)(1). The MRC/Marathon Plan treats
unsecured claims in Classes 8 and 9 radically differently. The Class 8 creditors have received approximately 75-90% of their unsecured claims, while the
Noteholders' Class 9 deficiency claim, relegated to
speculative returns from pending litigation, will
probably receive nothing. The bankruptcy court purported to justify the difference based on the supposed
essential nature of Class 8 creditors' services to the
reorganized company.
[41] As with the preceding complaints about
claim impairment and classification, we are bound, if

equitable mootness means anything, for the reasons
just stated to decline appellate review of this issue.
6. Legality of Non-Debtor Exculpation and Release
Clause
The plan releases MRC, Marathon, Newco,
Townco, and the Unsecured Creditors' Committee
(and their personnel) from liability-other than for
willfulness and gross negligence-related to proposing, implementing, and administering the plan. The
law states, however, that “discharge of a debt of the
debtor does not affect the liability of any other entity
on ... such debt.” 11 U.S.C. § 524(e).
[42][43] Preliminarily, this claim is not equitably
moot. “[E]quity strongly supports appellate review of
issues consequential to the integrity and transparency
of the Chapter 11 process.” In re Hilal, 534 F.3d 498,
500 (5th Cir.2008). MRC/Marathon*252 insist the
release clause is part of their bargain because without
the clause neither company would have been willing
to provide the plan's financing. Nothing in the record
suggests that MRC/Marathon, the Committee, or the
Debtors' officers and directors were co-liable for the
Debtors' pre-petition debts. Instead, the bargain the
proponents claim to have purchased is exculpation
from any negligence that occurred during the course
of the bankruptcy. Any costs the released parties
might incur defending against suits alleging such
negligence are unlikely to swamp either these parties
or the consummated reorganization.FN26 In short, the
goal of finality sought in equitable mootness analysis
does not outweigh a court's duty to protect the integrity of the process. We see little equitable about protecting the released non-debtors from negligence
suits arising out of the reorganization. In a variety of
contexts, this court has held that Section 524(e) only
releases the debtor, not co-liable third parties. See,
e.g., In re Coho Resources, Inc., 345 F.3d 338, 342
(5th Cir.2003); Hall v. National Gypsum Co., 105
F.3d 225, 229 (5th Cir.1997); Matter of Edgeworth,
993 F.2d 51, 53-54 (5th Cir.1993); Feld v. Zale Corporation, 62 F.3d 746 (5th Cir.1995). These cases
seem broadly to foreclose non-consensual non-debtor
releases and permanent injunctions.FN27
FN26. Because the Noteholders do not brief
why Newco and Townco (or their officers
and directors) should not be released, we do
not analyze their position.

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 23
584 F.3d 229, 52 Bankr.Ct.Dec. 46, Bankr. L. Rep. P 81,642
(Cite as: 584 F.3d 229)
FN27. Two cases cast doubt on this categorical prohibition against non-debtor releases, but these cases are distinguishable
because they concern the res judicata effect
of non-debtor releases, not their legality. In
Republic Supply Company v. Shoaf, 815
F.2d 1046 (5th Cir.1987), this court ruled
that res judicata barred a debtor from bringing a claim that was specifically and expressly released by a confirmed reorganization plan because the debtor failed to object
to the release at confirmation. The current
case is distinguishable because it presents an
appeal of a confirmation order, not a separate action, barred by the exculpation provision, collaterally attacking the legality of the
release. This court's opinion in Applewood
Chair Co. v. Three Rivers Planning & Development District, 203 F.3d 914, distinguishes Shoaf by holding that the release at
issue there was not specific. Applewood did
not find specific releases satisfy § 524(e),
instead it held that this court would only
give res judicata effect to specific clauses.
MRC/Marathon suggest we adopt a more lenient
approach to non-debtor releases taken by other
courts. See SEC v. Drexel Burnham Lambert Group,
960 F.2d 285, 293 (2d Cir.1992); In re A.H. Robins,
880 F.2d 694, 701 (4th Cir.1989). Besides conflicting
with Feld v. Zale Corp., these cases all concerned
global settlements of mass claims against the debtors
and co-liable parties. See In re Continental Airlines,
203 F.3d 203, 212-13 (3d Cir.2000) (surveying circuit law on non-debtor releases). In fact, the Bankruptcy Code now permits bankruptcy courts to enjoin
third-party asbestos claims under certain circumstances, 11 U.S.C. § 524(g), which suggests nondebtor releases are most appropriate as a method to
channel mass claims toward a specific pool of assets.
MacArthur Co. v. Johns-Manville Corp., 837 F.2d
89, 90 (2d Cir.1988) (describing channeling function).

duct that occurred during the course of the bankruptcy. The fresh start § 524(e) *253 provides to
debtors is not intended to serve this purpose.
We agree, however, with courts that have held
that 11 U.S.C. § 1103(c), which lists the creditors'
committee's powers, implies committee members
have qualified immunity for actions within the scope
of their duties. See In re PWS Holding Corp., 228
F.3d 224, 246 (3d Cir.2000) (citing In re L.F. Rothschild Holdings, Inc., 163 B.R. 45, 49
(S.D.N.Y.1994); In re Drexel Burnham Lambert
Group,
Inc.,
138
B.R.
717,
722
(Bankr.S.D.N.Y.1992)). See also 7 Lawrence P. King
et al., Collier on Bankruptcy ¶ 1103.05[4][b] (15th
ed. rev.2008) (“[A]ctions against committee members
in their capacity as such should be discouraged. If
members of the committee can be sued by persons
unhappy with the committee's performance during
the case or unhappy with the outcome of the case, it
will be extremely difficult to find members to serve
on an official committee.”). The Creditors' Committee and its members are the only disinterested volunteers among the parties sought to be released here.
The scope of protection, which does not insulate
them from willfulness and gross negligence, is adequate.
Consequently, the non-debtor releases must be
struck except with respect to the Creditors Committee
and its members.
CONCLUSION
For the foregoing reasons, we affirm in part, reverse in part, and remand for further proceedings
consistent herewith.
C.A.5 (Tex.),2009.
In re Pacific Lumber Co.
584 F.3d 229, 52 Bankr.Ct.Dec. 46, Bankr. L. Rep. P
81,642
END OF DOCUMENT

[44] There are no allegations in this record that
either MRC/Marathon or their or the Debtors' officers
or directors were jointly liable for any of Palco's or
Scopac's pre-petition debt. They are not guarantors or
sureties, nor are they insurers. Instead, the essential
function of the exculpation clause proposed here is to
absolve the released parties from any negligent con-
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OPINION
FISHER, Circuit Judge.
We are asked in this appeal to decide whether
Section 1129(b)(2)(A) of the Bankruptcy Code requires that any debtor who proposes, as part of its
plan of reorganization, a sale of assets free of liens
must allow creditors whose loans are secured by
those assets to bid their credit at the auction. Because
subsection (iii) of Section 1129(b)(2)(A) unambiguously permits a debtor to proceed with any plan that
provides secured lenders with the “indubitable

equivalent” of their secured interest in the assets and
contains no statutory right to credit bidding, we will
affirm the District Court's approval of the proposed
bid procedures.
I.
Philadelphia Newspapers, LLC (the “Debtors
FN1
”) own and operate the print newspapers the
Philadelphia Inquirer and Philadelphia Daily News
and the online publication philly.com. The Debtors
acquired these assets in July 2006 for $515 million as
part of an acquisition of the businesses by an investor
group led by Philadelphia PR executive, Brian Tierney. $295 million of this purchase price came from a
consortium of lenders who are collectively the appellants in this action (the “Lenders”).FN2 This loan was
made pursuant to a Credit and Guaranty Agreement
dated June 29, 2006, between the Lenders and the
Debtors (the “Loan Agreement”). The Loan Agreement and other loan documents provide that the
Lenders hold first priority liens in substantially all of
the Debtors' real and personal property. The present
value of the loan is approximately $318 million.
FN1. The Debtors include PMH Acquisition, LLC; Broad Street Video, LLC; Philadelphia Newspapers, LLC; Philadelphia Direct, LLC; Philly Online, LLC; PMH Holdings, LLC; Broad Street Publishing, LLC;
and Philadelphia Media, LLC. PMH is the
parent company of all other debtors.
FN2. The parties to this appeal are the Steering Group of Prepetition Secured Lenders,
Citizens Bank of Pennsylvania as their
agent, and the Official Committee of Unsecured Creditors.
The Debtors were in default under covenants in
the Loan Agreement as of December 31, 2007, and
defaulted on a loan payment in September 2008. All
of the Debtors besides PMH Holdings filed voluntary
petitions under Chapter 11 of the Bankruptcy Code
on February 22, 2009. PMH Holdings, the parent
company, filed in June 2009. Currently, the Debtors
control their businesses and property as debtors in
possession.
On August 20, 2009, the Debtors filed a joint
Chapter 11 plan of reorganization (the “Plan”). The
Plan provides that substantially all of the Debtors'
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assets will be sold at a public auction and that the
assets would transfer free of liens. Debtors simultaneously signed an asset purchase agreement with
Philly Papers, LLC (the “Stalking Horse Bidder”). A
majority interest in the Stalking Horse Bidder is held
by the Carpenters Pension and Annuity Fund of
Philadelphia and Vicinity (“Carpenters”) and Bruce
Toll. The Carpenters own approximately 30% of the
equity in debtor PMH Holdings, LLC and Toll owned
approximately 20% of the equity in PMH Holdings,
LLC until the day before the asset purchase agreement was signed.
*302 Under the Plan, the purchase will generate
approximately $37 million in cash for the Lenders.
Additionally, the Lenders will receive the Debtors'
Philadelphia headquarters which the Debtors have
valued at $29.5 million, subject to a two-year rent
free lease for the entity that will operate the newspapers. The Lenders would receive any cash that is
generated by a higher bid at the public auction.FN3
FN3. The plan also establishes a $750,000 to
$1.2 million liquidating trust fund in favor
of general unsecured trade creditors and
provides for a distribution of 3% ownership
in the successful purchaser to other general
unsecured creditors if the senior lenders
waive their deficiency claims. Only the plan
treatment of secured lenders is the subject of
this appeal, though unsecured lenders assert
that they have an interest in the treatment of
secured lenders under the Plan because the
Lenders have agreed to waive deficiency
claims if they are permitted to credit bid.
(Official Committee of Unsecured Creditor's
Opening Br. 23.)
The Debtors filed a motion for approval of bid
procedures on August 28, 2009. As part of the motion, the Debtors sought to preclude the Lenders from
“credit bidding” for the assets.FN4 Instead, the Debtors insisted that any qualified bidder fund its purchase with cash. In their motion to the Court, Debtors
stated the basis for their procedures:
FN4. A credit bid allows a secured lender to
bid its debt in lieu of cash.
The Plan sale is being conducted under section
1123(a) and (b) of the Bankruptcy Code, and not

section 363 of the Bankruptcy Code. As such, no
holder of a lien on any asset of the Debtors shall be
permitted to credit bid pursuant to section 363(k)
of the Bankruptcy Code.
(App.1291.) Objections to the motion were filed by
the Lenders, the Creditors' Committee, the Office
of the United States Trustee, the Pension Benefit
Guaranty Corporations, and other creditors and
debtor pension plans.
On October 8, 2009, the Bankruptcy Court issued an order refusing to bar the lenders from credit
bidding. In re Philadelphia Newspapers, LLC, No.
09-11204, 2009 WL 3242292 (Bankr.E.D.Pa. Oct. 8,
2009). The Court reasoned that while the Plan proceeded under the “indubitable equivalent” prong of §
1129(b)(2)(A)(iii), it was structured as a §
1129(b)(2)(A)(ii) plan sale in every respect other than
credit bidding. Reading § 1129(b)(2)(A) in light of
other provisions of the Code-specifically §§ 363(k)
and 1111(b)-the Court determined that any sale of the
Debtors' assets required that a secured lender be able
to participate in a sale by credit bidding its debt.
The Bankruptcy Court then approved a revised
set of bid procedures without the ban on credit bidding on October 15, 2009. The revised bid procedures specifically allowed the Lenders to bid their
secured debt up to $318,763,725. The Bankruptcy
Court's ruling was appealed to the District Court.
On November 10, 2009, the District Court reversed the Bankruptcy Court. In re Philadelphia
Newspapers, LLC, 418 B.R. 548 (E.D.Pa.2009)
[hereinafter Dist. Ct. slip op.]. It disagreed with the
Bankruptcy Court's interpretation of § 1129(b)(2)(A)
and held that the Code provides no legal entitlement
for secured lenders to credit bid at an auction sale
pursuant to a reorganization plan.
The District Court relied on the plain language of
§ 1129(b)(2)(A), which provides three distinct routes
to plan confirmation-retention of liens and deferred
cash payments under subsection (i), a free and clear
sale of assets subject to credit bidding under subsection (ii), or provision *303 of the “indubitable
equivalent” of the secured interest under subsection
(iii). The Court reasoned that these three routes were
independent prongs, separated by the disjunctive
“or,” and therefore each was sufficient for confirmation of a plan as “fair and equitable” under the Code.

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 6
599 F.3d 298, 52 Bankr.Ct.Dec. 255, Bankr. L. Rep. P 81,719
(Cite as: 599 F.3d 298)
Because the right to credit bid was not incorporated
into subsection (iii), as it was in subsection (ii), Congress did not intend that a debtor who proceeded under the third prong would be required to permit credit
bidding. Instead, subsection (iii) required only that a
debtor provide secured lenders with the “indubitable
equivalent” of their secured interest in the assets. The
District Court pointed out that this broad language
served as an “invitation to debtors to craft an appropriate treatment of a secured creditor's claim, separate
and apart from the provisions of subsection (ii).”
Dist. Ct. slip op. at 568. As such, “a plan sale is potentially another means to satisfy this indubitable
equivalent standard.” Id. at 568-69.

tors' interests by maximizing the value of the bankruptcy estate. See In re Integrated Telecom Express,
Inc., 384 F.3d 108, 119 (3d Cir.2004) (citing Bank of
Am. Nat'l Trust & Sav. Ass'n v. 203 N. LaSalle St.
P'ship, 526 U.S. 434, 453, 119 S.Ct. 1411, 143
L.Ed.2d 607 (1999)). In furtherance of those objectives, the Code permits a debtor preparing a Chapter
11 reorganization plan to “provide adequate means
for the plan's implementation” including arranging
for the “sale of all or any part of the property of the
estate, either subject to or free of any lien[.]” 11
U.S.C. § 1123(a)(5)(D). We are asked in this appeal
to determine what rights a secured lender has when
its collateral is sold pursuant to § 1123(a)(5)(D).

The District Court's order was appealed to us
along with a motion for a stay. We granted the stay
on November 17, 2009, pending resolution of this
appeal on the merits.

As a starting point for our analysis, we note that
the “plan sale” authorized by § 1123(a)(5)(D) contains no explicit procedures for the sale of assets that
secure debts of the estate. Lacking direct authority,
we look to the plan confirmation provision of the
Code, § 1129(b), to determine what requirements the
court will later have to find are satisfied in order to
*304 confirm the plan, including the asset sale. The
meaning of § 1129(b), and what rights it confers on
secured lenders as a matter of law, is thus the central
question in this appeal. Because § 1129(b) unambiguously permits a court to confirm a reorganization
plan so long as secured lenders are provided the “indubitable equivalent” of their secured interest, we
will affirm the District Court.

II.
The District Court had jurisdiction
U.S.C. § 158(a)(3) over the appeal from
ruptcy Court,FN5 which had jurisdiction
U.S.C. § 157(b). We have jurisdiction
U.S.C. § 158(d).

under 28
the Bankunder 28
under 28

FN5. The District Court construed the filing
of the appeal as an appropriate motion for
leave to appeal pursuant to Fed. R. Bankr.P.
8003(c). This vested the District Court with
jurisdiction over the interlocutory order. See
Dist. Ct. slip op. at 556-57.
[1][2] We exercise plenary review over the District Court's conclusions of law, including matters of
statutory interpretation. In re Tower Air, Inc., 397
F.3d 191, 195 (3d Cir.2005) (citing In re Prof'l Ins.
Mgmt., 285 F.3d 268, 282-83 (3d Cir.2002)). Because
the District Court sat as an appellate court to review
the Bankruptcy Court's ruling, we review the Bankruptcy Court's legal determinations de novo, its factual findings for clear error, and its exercises of discretion for abuse thereof. Id. (citing In re Engel, 124
F.3d 567, 571 (3d Cir.1997)).
III.
[3] Chapter 11 of the Bankruptcy Code strikes a
balance between two principal interests: facilitating
the reorganization and rehabilitation of the debtor as
an economically viable entity, and protecting credi-

The Lenders offer three principal arguments in
support of their right to credit bid at the auction of the
assets securing their loan: First, they contend that the
plain language of § 1129(b)(2)(A), in light of applicable canons of statutory interpretation, requires that
all sales of assets free and clear of liens must proceed
under subsection (ii) of that provision, which includes the right to credit bid. Second, they argue that
subsection (iii) calling for the “indubitable equivalent” of a lender's secured interest is ambiguous, requiring resort to other provisions of the Code that
purportedly confirm the Lenders' right to credit bid.
Finally, they argue that denying secured lenders a
right to credit bid is inconsistent with other provisions of the Bankruptcy Code. We will address each
argument in turn.
A. The Plain Meaning of Section 1129(b)(2)(A)
Permits a Debtor to Conduct an Asset Sale Under
Subsection (iii) Without Allowing Secured Lend-
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ers to Credit Bid
[4][5][6] It is the cardinal canon of statutory interpretation that a court must begin with the statutory
language. “[C]ourts must presume that a legislature
says in a statute what it means and means in a statute
what it says there. When the words of a statute are
unambiguous, then this first canon is also the last:
judicial inquiry is complete.” Conn. Nat'l Bank v.
Germain, 503 U.S. 249, 253-54, 112 S.Ct. 1146, 117
L.Ed.2d 391 (1992) (internal citations and quotations
omitted); see also Price v. Del. State Police Fed.
Credit Union, 370 F.3d 362, 368 (3d Cir.2004) (“We
are to begin with the text of a provision and, if its
meaning is clear, end there.”). Where the statutory
language is unambiguous, the court should not consider statutory purpose or legislative history. See
AT&T, Inc. v. F.C.C., 582 F.3d 490, 498 (3d
Cir.2009).
[7] In determining whether language is unambiguous, we “read the statute in its ordinary and natural
sense.” Harvard Secured Creditors Liquidation Trust
v. I.R.S., 568 F.3d 444, 451 (3d Cir.2009). A provision is ambiguous only where the disputed language
is “reasonably susceptible of different interpretations.” Dobrek v. Phelan, 419 F.3d 259, 264 (3d
Cir.2005) (quoting Nat'l R.R. Passenger Corp. v.
Atchinson Topeka & Santa Fe Ry. Co., 470 U.S. 451,
473 n. 27, 105 S.Ct. 1441, 84 L.Ed.2d 432 (1985)).
[8][9] With that framework in mind, we turn to
the language of § 1129(b)(2)(A). Section 1129(b)
provides circumstances under which a reorganization
plan can be confirmed over the objection of secured
creditors-a process referred to as a “cramdown” because the secured claims are reduced to the present
value of the collateral, while the remainder of the
debt becomes unsecured, forcing the secured creditor
to accept less than the full value of its claim and
thereby allowing the plan to be “crammed down the
throats of objecting creditors.” Kham & Nate's Shoes
No. 2, Inc. v. First Bank of Whiting, 908 F.2d 1351,
1359 (7th Cir.1990) (Easterbrook, J.). Section
1129(b)(1) requires the court to assess whether the
proposed treatment of the secured claims is “fair and
equitable.” 11 U.S.C. § 1129(b)(1).
*305 Section 1129(b)(2)(A) provides three circumstances under which a plan is “fair and equitable”
to secured creditors:

(A) With respect to a class of secured claims, the
plan provides(i) (I) that the holders of such claims retain the
liens securing such claims, whether the property
subject to such liens is retained by the debtor or
transferred to another entity, to the extent of the
allowed amount of such claims; and (II) that
each holder of a claim of such class receive on
account of such claim deferred cash payments totaling at least the allowed amount of such claim,
of a value, as of the effective date of the plan, of
at least the value of such holder's interest in the
estate's interest in such property.
(ii) for the sale, subject to section 363(k) of this
title, of any property that is subject to the liens
securing such claims, free and clear of such
liens, with such liens to attach to the proceeds of
such sale, and the treatment of such liens on proceeds under clause (i) or (iii) of this subparagraph; or
(iii)for the realization by the holders of the indubitable equivalent of such claims.
11 U.S.C. § 1129(b)(2)(A)(i)-(iii) (emphasis
added).
The three subsections of § 1129(b)(2)(A) each
propose means of satisfying a lender's lien against
assets of the bankruptcy estate. Subsection (i) provides for the transfer of assets with the liens intact
and deferred cash payments equal to the present
value of the lender's secured interest in the collateral.
Subsection (ii) provides for the sale of the collateral
that secures a lender free and clear of liens so long as
the lender has the opportunity to “credit bid” at the
sale (i.e., offset its bid with the value of its secured
interest in the collateral) with the liens to attach to the
proceeds of the sale. FN6 Subsection (iii) provides for
the realization of the claim by any means that provides the lender with the “indubitable equivalent” of
its claim.
FN6. The right to credit bid is found in §
363(k) and explicitly incorporated into subsection (ii). Section 363(k) provides:
At a sale under subsection (b) of this sec-
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tion of property that is subject to a lien
that secures an allowed claim, unless the
court for cause orders otherwise the
holder of such claim may bid at such sale,
and, if the holder of such claim purchases
such property, such holder may offset
such claim against the purchase price of
such property.
11 U.S.C. § 363(k).
The Lenders concede, as they must, that §
1129(b)(2)(A) is phrased in the disjunctive. The use
of the word “or” in this provision operates to provide
alternatives-a debtor may proceed under subsection
(i), (ii), or (iii), and need not satisfy more than one
subsection. This approach is consistent with the definitions provided by the Code. Section 102(5) provides “that ‘or’ is not exclusive[.]” 11 U.S.C. §
102(5). The statutory note to § 102(5) further explains that “if a party ‘may do (a) or (b)’, then the
party may do either or both. The party is not limited
to a mutually exclusive choice between the two alternatives.” 11 U.S.C. § 102 hist. n. (West 2004) (Revision Notes and Legislative Reports); see also
H.R.Rep. No. 95-595, at 315 (1977) as reprinted in
1978 U.S.C.C.A.N. 5963, 6272; S.Rep. No. 95-989,
at 28 (1978) as reprinted in 1978 U.S.C.C.A.N. 5787,
5814. Thus, any doubt as to whether subsections (i),
(ii), and (iii) were meant to be alternative paths to
meeting the fair and equitable test of § 1129(b)(2)(A)
is resolved by the Bankruptcy Code itself, and courts
have followed this uncontroversial mandate. *306
See, e.g., Pacific Lumber, 584 F.3d at 245 (affirming
“the obvious proposition that because the three subsections of § 1129(b)(2)(A) are joined by the disjunctive ‘or,’ they are alternatives”); Wade v. Bradford,
39 F.3d 1126, 1130 (10th Cir.1994) (“These requirements [of § 1129(b)(2)(A) ] are written in the disjunctive, requiring the plan to satisfy only one before
it could be confirmed over creditor's objection.”); In
re Brisco Enters., Ltd. II, 994 F.2d 1160, 1168 (5th
Cir.1993) (holding that the court “has not transformed the ‘or’ in 1129(b)(2)(A) to an ‘and’ ”); accord Corestates Bank, N.A. v. United Chem. Techs.,
Inc., 202 B.R. 33, 50 (E.D.Pa.1996) (“Courts consider Congresses' use of the disjunctive ‘or’ between
subsections (i), (ii), and (iii) indicative of Congressional intent that only one of the three subsections
need be satisfied in order to find a plan fair and equitable.”).

Though the ordinary operation of the word “or”
is not genuinely disputed among the parties,FN7 the
Lenders rely on a traditional canon of statutory interpretation-that the specific term prevails over the general term-to argue that a plan sale of assets free and
clear of liens must comply with the more specific
requirements of subsection (ii). In other words, the
proposed treatment of collateral determines which of
the § 1129(b)(2)(A) alternatives is applicable. Under
this interpretation, any Chapter 11 plan proposing the
transfer of assets encumbered by their original liens
must proceed under subsection (i), any plan proposing the free and clear sale of assets must proceed under subsection (ii), and only those plans proposing a
disposition not covered by subsections (i) and (ii),
most notably the substitution of collateral, may then
proceed under subsection (iii). This reasoning dictates that, because the Plan includes a sale of collateral free and clear of liens, the Lenders would have a
statutory right to credit bid pursuant to the express
terms of subsection (ii).
FN7. We do note, with some confusion, our
dissenting colleague's discussion of the “exclusive” nature of “or” under certain circumstances. See Dissent op. Part II.B. We readily concede that there are circumstances
where the enumerated options, though separated by “or,” necessarily preclude the selection of both-such as where a statute calls for
distinct treatments “before” or “after” a
specified event. See, e.g., 11 U.S.C. §
365(g)(2)(B)(i)-(ii). We also agree that a list
of three options, separated by “or,” creates a
type of exclusivity in that it does not permit
the selection of a fourth non-enumerated option. See, e.g., Williams v. Tower Loan of
Miss., Inc. (In re Williams), 168 F.3d 845,
847-48 (5th Cir.1999) (holding that where
Congress has provided three permissible
treatments of secured claims under 11
U.S.C. § 1325(a)(5) the parties may not construct a fourth extra-statutory option). None
of these observations, however, inform our
analysis here. Section 1129(b)(2)(A) provides three treatments of secured claims,
none of which facially preclude the selection
of any one treatment (as in the case of a
statute addressing “before” and “after”). The
Debtors here seek to elect one of those enu-
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merated treatments, subsection (iii), not invent a fourth option not intended by Congress. We thus fail to see how an “exclusive” reading of “or” aids the Lenders' position in this case.
[10] It is “a well-settled maxim that specific
statutory provisions prevail over more general provisions.” In re Combustion Eng'g, 391 F.3d 190, 237 n.
49 (3d Cir.2004). In Combustion Engineering, we
applied this principle to hold that the broad equitable
authority granted to bankruptcy courts by § 105(a) to
issue “any order, process, or judgment that is necessary or appropriate to carry out the provisions of this
title,” 11 U.S.C. § 105(a), could not be used to circumvent the express limitations of § 524(g), which
enumerated limited circumstances under which the
court could enjoin suits against non-debtors whose
asbestos liabilities were derivative of the debtor's,
*30711 U.S.C. § 524(g)(4)(a)(ii). Accordingly, we
vacated an injunction precluding suit against nondebtors whose liabilities did not fall within those articulated in § 524(g), notwithstanding the court's
more general equitable authority under § 105(a).
However, the Supreme Court has cautioned that
“[t]o apply a canon properly one must understand its
rationale.” Varity Corp. v. Howe, 516 U.S. 489, 511,
116 S.Ct. 1065, 134 L.Ed.2d 130 (1996). The principle motivating the outcome in Combustion Engineering was “a warning against applying a general provision when doing so would undermine limitations
created by a more specific provision.” 391 F.3d at
237 n. 49 (quoting Varity Corp., 516 U.S. at 511, 116
S.Ct. 1065) (emphasis added). Thus, the principle is
only applicable here if we find that the specificity of
subsection (ii) operates as a limitation on the broader
language in subsection (iii). We believe it does not.
The Supreme Court has addressed a nearly identical argument, albeit under a different statutory
scheme, and held that a specific enumeration followed by a broader “catchall” provision does not
require application of the more specific provision.
Varity Corp., 516 U.S. at 511-12, 116 S.Ct. 1065.
The question in Varity Corp. was whether § 502(a)(3)
of ERISA authorized individual relief when plan
beneficiaries sued for breach of fiduciary duty. ERISA's remedial provision provides, in relevant part:
Sec. 502. (a) A civil action may be brought-...

(2) by the Secretary, or by a participant, beneficiary or fiduciary for appropriate relief under section
1109 of this title; [or]
(3) by a participant, beneficiary, or fiduciary (A) to
enjoin any act or practice which violates any provision of this subchapter or the terms of the plan, or
(B) to obtain other appropriate equitable relief (i)
to redress such violations or (ii) to enforce any
provisions of this subchapter or the terms of the
plan[.]
29 U.S.C. § 1132(a). Section 1109, describing
the relief available under subsection (2), is titled “Liability for Breach of Fiduciary Duty” and provides
that any individual who breaches a fiduciary duty is
personally liable to “make good to such plan any
losses to the plan.” 29 U.S.C. § 1109(a). Prior Supreme Court analysis made clear that this language
limited relief to restitution to the plan, and thereby
precluded individual relief under § 1109(a). See
Mass. Mut. Life Ins. Co. v. Russell, 473 U.S. 134,
144, 105 S.Ct. 3085, 87 L.Ed.2d 96 (1985). Plaintiffs,
as participants and beneficiaries of the plan, sued
Varity under subsection (3) alleging breach of fiduciary duty and seeking individual equitable relief.
The argument advanced by Varity mirrored the
argument advanced by the Lenders here: Varity argued that, because subsection (2) specifically pertains
to breaches of fiduciary duty, and because it incorporates the § 1109(a) prohibition on individual recovery, the plaintiffs could not avail themselves of the
more general subsection (3) when their suit was
premised on breach of fiduciary duty. To permit as
much, Varity argued, was to allow a circumvention
of subsection (2)'s restrictions on individual relief.
The Supreme Court rejected this argument. Considering the application of the canon “the specific
governs the general,” the Court reasoned that it only
applied where the more specific provision clearly
placed a limitation on the general. 516 U.S. at 511,
116 S.Ct. 1065. The Court observed no such limitation in the narrower provision of subsection (2):
To the contrary, one can read [§ 1109] as reflecting
a special congressional concern*308 about plan asset management without also finding that Congress
intended that section to contain the exclusive set of

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 10
599 F.3d 298, 52 Bankr.Ct.Dec. 255, Bankr. L. Rep. P 81,719
(Cite as: 599 F.3d 298)
remedies for every kind of fiduciary breach.... Why
should we not conclude that Congress provided yet
other remedies for yet other breaches of other sorts
of fiduciary obligations in another, “catchall” remedial section?
Id. at 511-12, 116 S.Ct. 1065. The plaintiffs
were thus permitted to proceed under subsection (3)
and seek individual equitable relief for the alleged
breach of fiduciary duty.
The Court's reasoning in Varity Corp. helps to
resolve our inquiry into the relationship between the
subsections of § 1129(b)(2)(A). Although subsection
(ii) specifically refers to a “sale” and incorporates a
credit bid right under § 363(k), we have no statutory
basis to conclude that it is the only provision under
which a debtor may propose to sell its assets free and
clear of liens. While the proposed disposition of assets in subsection (ii) may reflect “a special congressional concern” about the free and clear transfer of
collateral that secures a loan, Varity Corp., 516 U.S.
at 511, 116 S.Ct. 1065, this does not lead inexorably
to the conclusion that Congress meant for subsection
(ii) to be the exclusive means through which such
collateral is transferred. Just as the Court in Varity
Corp. concluded that the “catchall” provision permitted “yet other remedies for yet other breaches of
other sorts of fiduciary obligations,” 516 U.S. at 512,
116 S.Ct. 1065, it is apparent here that Congress' inclusion of the indubitable equivalence prong intentionally left open the potential for yet other methods
of conducting asset sales, so long as those methods
sufficiently protected the secured creditor's interests.
Accord In re CRIIMI MAE, Inc., 251 B.R. 796, 807
(Bankr.D.Md.2000) (“11 U.S.C. § 1129(b)(2)(A)
plainly indicates that subsections (i), (ii) and (iii) are
to be treated as distinct alternatives. As a result, the
provisions are not in conflict and the [‘specific governs the general’] rule of construction is inapplicable.”).FN8
FN8. The Court's reasoning in Varity Corp.
also makes abundantly clear that application
of a broader provision, which the court selfterms a “catchall,” 516 U.S. at 512, 116
S.Ct. 1065, does not automatically render
narrower provisions superfluous. Such
would only be the case where the narrower
provision facially precludes application of
that broader provision. Though our dissent-

ing colleague would hold otherwise, permitting a sale of assets under subsection (iii) is
not “contrary to the express terms” of subsection (ii), dissent op. Part III.A.2. Subsection (ii) provides a specific, though nonexclusive, route to a “fair and equitable”
plan of reorganization. Subsection (iii) provides a more open-ended directive towards
the same goal. The selection of one option
does not facially negate the other (as in the
case of provisions directing conduct “before” or “after,” see supra note 7). Rather,
the dissent suggests that the proposed plan
in this case-a free and clear sale of assets
under the “indubitable equivalent” prongwill have the effect of denying secured
creditors the established “fair and equitable”
treatment of subsection (ii), thus demonstrating statutory conflict. This argument is not
directed at the statute; it is directed at the ultimate outcome. The question of whether a
particular asset sale is “fair and equitable” is
a question for plan confirmation and cannot
be answered at this stage by manufacturing
extra-textual statutory constraints. See
Pacific Lumber, 584 F.3d at 246 (“Clause
(iii) does not render Clause (ii) superfluous
facially or as applied to the MRC/Marathon
plan. Although a credit bid option might
render Clause (ii) imperative in some cases,
it is unnecessary here because the plan offered a cash payment to the Noteholders.
Clause (iii) thus affords a distinct basis for
confirming a plan if it offered the Noteholders the ‘realization ... of the indubitable
equivalent of such claims.’ ”).
The Lenders' argument in this regard elevates
form over substance. A proposed plan of reorganization, even one that fully compensates lenders for their
secured interest, would necessarily fail under their
*309 reading if the plan proposed a free and clear
asset sale without complying with the additional requirements of subsection (ii). Reading the statute in
this manner significantly curtails the ways in which a
debtor can fund its reorganization-an outcome at odds
with the fundamental function of the asset sale, to
permit debtors to “provide adequate means for the
plan's implementation.” 11 U.S.C. § 1123(a)(5)(D);
see also Varity Corp., 516 U.S. at 513, 116 S.Ct.
1065 (rejecting a limited reading of the “catchall”
provision because “ERISA's basic purposes favor a
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reading of the third subsection that provides the
plaintiffs with a remedy”).
The Fifth Circuit in Pacific Lumber, 584 F.3d
229, reached this same conclusion. The transaction in
Pacific Lumber was an inside transfer of assets to the
reorganized entities, free and clear of the liens, which
the Fifth Circuit determined was a sale under the
Code. Id. at 245. In exchange, the secured lenders
received the full cash equivalent of their undersecured claims but were not permitted to bid their credit
to attain possession of the assets. The secured lenders
objected to the confirmation of the plan based on
their inability to credit bid.
In analyzing the confirmation, the Fifth Circuit
required the creditors to “do more than show that
Clause (ii) theoretically applied to this transaction.
They have to demonstrate its exclusive applicability.”
Id. The court reasoned that the creditors could not
demonstrate the exclusive application of subsection
(ii) because the three subsections of § 1129(b)(2)(A)
were “alternatives” and “not even exhaustive” of the
ways in which a debtor might satisfy the “fair and
equitable” requirement. Id. Thus, even though the
debtors' proposed asset transfer was a “sale” under
the Code, the court did not limit the debtors to confirmation under subsection (ii). Id. at 245-46. Rather,
the court looked to whether the transaction satisfied
the requirements of subsection (iii). Id. at 246. Because the proposed cash payout of the value of the
collateral provided the secured lenders with the “indubitable equivalent” of their claims, the plan was
confirmable under subsection (iii) notwithstanding its
structure as an asset sale and the exclusion of the
secured lenders' right to credit bid. Id. at 246-47.
The court's approach in Pacific Lumber focuses
on fairness to the creditors over the structure of the
cramdown. Under the scheme proposed by the Lenders, because the Pacific Lumber plan involved a sale
of assets, the debtor would be required to proceed
under subsection (ii); and, if it could not meet the
subsection (ii) requirements, then the plan could not
be confirmed. The Fifth Circuit instead took the more
flexible approach, consistent with the disjunctive
nature of the statute, that a plan could be confirmed
so long as it met any one of the three subsections'
requirements, regardless of whether the plan's structure more closely resembled another subsection. Id.;
accord Corestates Bank, 202 B.R. at 50 (holding that

a plan permitting retention of liens on some but not
all collateral could not proceed under subsection (i)
and remanding for consideration of whether the plan
provided the indubitable equivalent under subsection
(iii)); CRIIMI MAE, 251 B.R. at 806 (rejecting argument that “no plan that contemplates the sale of collateral of a dissenting class of secured claims can be
found ‘fair and equitable’ unless it complies with
section 1129(b)(2)(A)(ii)”).
This approach recognizes that Congress' use of
“or” in § 1129(b)(2)(A) was not without purpose. A
plan of reorganization cannot be confirmed over the
objection of secured lenders unless it is “fair and equitable.” 11 U.S.C. § 1129(b)(1). To guide *310
courts in interpreting that standard, Congress provided examples: a transfer of lien-encumbered assets
with deferred cash payments, a free and clear sale of
assets subject to credit bidding, or any other disposition that provides lenders with the “indubitable
equivalent” of their secured interest. The final option
elevates fair return to the lenders over the methodology the debtor selects to achieve that return, and invites debtors “to craft an appropriate treatment of a
secured creditor's claim, separate and apart from the
provisions of subsection (ii).” Dist. Ct. slip op. at
568. We have no statutory basis for concluding that
such flexibility, consistent with both the language
and purpose of the Code, should be curtailed.
B. Subsection (iii)'s “Indubitable Equivalent”
Language Unambiguously Excludes the Right to
Credit Bid
[11] Next, the Lenders argue that the term “indubitable equivalent” is ambiguously broad and we
should therefore resort to other canons of statutory
construction to determine whether a sale of collateral
in the absence of credit bidding can ever provide the
“indubitable equivalent” of the secured interest.
The term “indubitable equivalent,” while infrequently employed in popular parlance, was not
plucked from the congressional ether. Judge Learned
Hand first coined the phrase “indubitable equivalent”
in his opinion In re Murel Holding Corp., 75 F.2d
941, 942 (2d Cir.1935). In that opinion, Judge Hand
rejected a debtor's offer to repay the balance of a secured debt in a balloon payment ten years after plan
confirmation with interim interest payments but no
requirements to protect the collateral. Judge Hand
reasoned that, under the Bankruptcy Act of 1898, a
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secured creditor could not be deprived of his collateral “unless by a substitute of the most indubitable
equivalence.” Id. This phrase was later added to the
Bankruptcy Code. The phrase, as the Fifth Circuit
noted, is “rarely explained in caselaw, because most
contested reorganization plans follow familiar paths
outlined in Clauses (i) and (ii).” Pacific Lumber, 584
F.3d at 246.
[12] As a general matter of statutory construction, a term in a statute is not ambiguous merely because it is broad in scope. See Penn. Dep't of Corrections v. Yeskey, 524 U.S. 206, 212, 118 S.Ct. 1952,
141 L.Ed.2d 215 (1998). In employing intentionally
broad language, Congress avoids the necessity of
spelling out in advance every contingency to which a
statute could apply. See Sedima, S.P.R.L. v. Imrex
Co., 473 U.S. 479, 499, 105 S.Ct. 3275, 87 L.Ed.2d
346 (1985) (holding that the fact that a statute can be
“applied in situations not expressly anticipated by
Congress does not demonstrate ambiguity. It demonstrates breadth.”).
Though broad, the phrase “indubitable equivalent” is not unclear. Indubitable means “not open to
question or doubt,” Webster's Third New Int'l Dictionary 1154 (1971), while equivalent means one that
is “equal in force or amount” or “equal in value,” id.
at 769. The Code fixes the relevant “value” as that of
the collateral. See 11 U.S.C. § 1129(b)(2)(A)(iii) (requiring the “indubitable equivalent” of the secured
claim); id. § 506(a) (defining a secured claim as “the
extent of the value of such creditor's interest in the
estate's interest in such property”). Thus the “indubitable equivalent” under subsection (iii) is the unquestionable value of a lender's secured interest in the
collateral.
Further, the scope of the “indubitable equivalent”
prong is circumscribed by the same principles that
underlie subsections (i) and (ii), specifically, the protection of a *311 fair return to secured lenders. FN9 As
the Fifth Circuit reasoned:
FN9. The dissent misunderstands this point.
See Dissent op. Part III.A.1. Subsections (i)
and (ii) do not, as noted supra, operate as
limitations on subsection (iii). Rather, the
requirement that the disposition of assets is
“fair and equitable” to secured lenders acts
as an equal limitation on all subsections.

Congress did not adopt indubitable equivalent as a
capacious but empty semantic vessel. Quite the
contrary, these examples focus on what is really at
stake in secured credit: repayment of principal and
the time value of money. Clauses (i) and (ii) explicitly protect repayment to the extent of the secured creditors' collateral value and the time value
compensating for the risk and delay of repayment.
Indubitable equivalent is therefore no less demanding a standard than its companions.
Pacific Lumber, 584 F.3d at 246.
Applying this standard, courts have concluded in
a variety of circumstances that a debtor has provided
the “indubitable equivalent” of a secured lender's
claim. See id. at 246 (holding a cash payout satisfied
the “indubitable equivalent” prong); In re Sun Country, 764 F.2d 406, 409 (5th Cir.1985) (holding 21
notes secured by 21 lots of land was the “indubitable
equivalent” of a first lien on a 200 acre lot); accord
CRIIMI MAE, 251 B.R. at 807-08 (holding exchange
of collateral satisfied the “indubitable equivalent”
prong); see also Kenneth N. Klee, All You Ever
Wanted to Know About Cram Down under the Bankruptcy Code, 53 Am. Bankr.L.J. 133, 156 (1979)
(hypothesizing that “[a]bandonment of the collateral
to the class would satisfy [indubitable equivalent], as
would a replacement lien on similar collateral”).
Because we decline to hold that subsection (iii)
is ambiguous, the Lenders may only assert a right to
credit bid under subsection (iii) if that right is contained in the plain language of the statute. Section
1129(b)(2)(A)(iii) states that a plan of reorganization
is fair and equitable if it provides “for the realization
by the holders of the indubitable equivalent of [allowed secured] claims.” Subsection (iii), unlike subsection (ii), incorporates no reference to the right to
credit bid created in § 363(k). A plain reading of §
1129(b)(2)(A)(iii) therefore compels the conclusion
that, when a debtor proceeds under subsection (iii),
Congress has provided secured lenders with no right
to credit bid at a sale of the collateral.
The Lenders counter this conclusion by arguing
that, even if subsection (iii) contains no explicit right
to credit bid, that right is necessary to providing secured lenders with the “indubitable equivalent” of
their claims. This argument is premised on our decision in In re SubMicron Systems Corp., 432 F.3d 448
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(3d Cir.2006), where we held that credit bidders in a
§ 363(b) sale could bid up to the full value of their
loan, and that the amount of the credit bid became the
value of the lender's secured interest in the collateral.
In light of SubMicron, the Lenders ask us to hold that
a secured lender who is not allowed to credit bid can
never receive the “indubitable equivalent” of its secured interest because its credit bid sets the value of
the collateral.
The Lenders' argument is well-taken that determining whether a secured lender has received the full
value of its interest in the collateral is more complicated when the collateral undersecures the debt. To
illustrate the distinction: A lender who makes a loan
of $100 secured by a lien against a truck worth $500
indisputably has a secured interest of $100. If the
value of the truck depreciates such that, at the time of
bankruptcy, the truck is worth *312 less than $100,
then the lender has a secured interest only up to the
“value” of the truck. The source of this “value” is
central to this dispute to the extent that it informs
whether a lender has received the indubitable equivalent of its secured interest.
SubMicron is consistent with our analysis in this
case. Our holding that a credit bid sets the value of a
lender's secured interest in collateral does not equate
to a holding that a credit bid must be the successful
bid at a public auction. Rather, a court is called at
plan confirmation to determine only whether a lender
has received the “indubitable equivalent” of its secured interest. Logically, this can include not only the
cash value generated by the public auction, but other
forms of compensation or security such as substituted
collateral or, as here, real property. In other words, it
is the plan of reorganization, and not the auction itself, that must generate the “indubitable equivalent.”
For this reason, the District Court noted that Lenders
“retain the right to argue at confirmation, if appropriate, that the restriction on credit bidding failed to
generate fair market value at the Auction, thereby
preventing them from receiving the indubitable
equivalent of their claim.” Dist. Ct. slip op. at 57475.
Although the Lenders contend that our approach
here is anomalous, the case law favors the Debtors.
While the reasoning in the myriad cases touching
upon this issue is admittedly inconsistent, no case
cited by the Lenders reaches the conclusion they ad-

vance here: that credit bidding is required when confirmation is sought under subsection (iii). See, e.g., In
re River Village, 181 B.R. 795, 805 (E.D.Pa.1995)
(permitting credit bidding in a § 363(b) preconfirmation sale but confirming the reorganization
under subsection (i)); In re California Hancock, 88
B.R. 226, 230 (9th Cir.BAP1988) (requiring credit
bidding where confirmation was sought under subsection (i)). Rather, most cases addressing the right to
credit bid have concluded, in keeping with the express language of the statute, that such right arises
when confirmation is sought under subsection (ii).
See, e.g., In re Kent Terminal, 166 B.R. 555, 566-67
(Bankr.S.D.N.Y.1994) (holding that “the lienholder
has the unconditional right to bid in its lien” under
subsection (ii)).
On the other hand, the Fifth Circuit has specifically addressed whether a lender had a right to credit
bid under subsection (iii) and concluded that it did
not. See Pacific Lumber, 584 F.3d at 246. As discussed above, the court in Pacific Lumber confirmed
a sale of assets at private auction by determining that
the cash payout to the noteholders provided the “indubitable equivalent” of their secured interest in the
assets, notwithstanding a provision barring secured
lenders from credit bidding. 584 F.3d at 246. Though
Pacific Lumber was a plan confirmation case, its
holding on the threshold requirements of §
1129(b)(2)(A) speaks to our inquiry here-specifically,
that a debtor may proceed with a sale under subsection (iii) without permitting secured lenders to credit
bid. Accord CRIIMI MAE, 251 B.R. at 807 (reasoning that § 1129(b)(2)(A) permitted a debtor to proceed with a sale free and clear of liens under subsection (ii) or (iii), and that because only subsection (ii)
required credit bidding, a sale that proceeded under
subsection (iii) need only satisfy the “indubitable
equivalent” requirement).
This rule, which proceeds from the plain language of the statute, is not akin to guaranteeing plan
confirmation. We are asked here not to determine
whether the “indubitable equivalent” would necessarily be satisfied by the sale; rather, we are *313 asked
to interpret the requirements of § 1129(b)(2)(A) as a
matter of law. This distinction is critical. The auction
of the Debtors' assets has not yet occurred. Other
public bidders may choose to submit a cash bid for
the assets. The value of the real property that the
Lenders will receive, in addition to cash, under the
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terms of the proposed plan has not yet been established. And the secured claim itself has not yet been
judicially valued under § 506(a).FN10 We are simply
not in a position at this stage to conclude, as a matter
of law, that this auction cannot generate the indubitable equivalent of the Lenders' secured interest in the
Debtors' assets. We approve the proposed bid procedures with full confidence that such analysis will be
carefully and thoroughly conducted by the Bankruptcy Court during plan confirmation, when the appropriate information is available.
FN10. Section 506(a) bifurcates claims into
secured and unsecured claims based on judicial valuation of the collateral securing the
claim. The statute directs that “[s]uch value
shall be determined in light of the purpose of
the valuation and of the proposed disposition
or use of such property, and in conjunction
with any hearing on such disposition or use
or on a plan affecting such creditor's interest.” 11 U.S.C. § 506(a)(1). Prior to plan
confirmation the Lenders' present loan value
will be bifurcated into a secured claim-based
on valuation of the collateral-and an unsecured claim for the deficiency. The “indubitable equivalent” standard is tied only to the
value of the secured claim. Thus, any present comparison between the $295 million
loan and the value of the Stalking Horse Bid
is irrelevant; the Lenders are only entitled to
recover the portion of the loan that is presently secured by the value of the collateral.
For this reason, we decline to engage in the
dissent's attempt to assess the “value” of the
proposed plan relative to the amount of the
original loan. See Dissent op. Part IV. This
comparison is both premature and misleading.
Finally, in holding that § 1129(b)(2)(A) is not
ambiguous, we are cognizant of our dissenting colleague's strenuous admonition that two esteemed
courts below have reached opposite, and presumably
“reasonable,” interpretations of this statutory language. Dissent op. Part II. However, as Justice Thomas has observed, “[a] mere disagreement among
litigants over the meaning of a statute does not itself
prove ambiguity; it usually means that one of the
litigants is simply wrong.” Bank of A. Nat'l Trust &
Sav. Ass'n v. 203 N. LaSalle St. P'ship, 526 U.S. 434,

461, 119 S.Ct. 1411, 143 L.Ed.2d 607 (1991) (Thomas, J., concurring). The same is true of disagreements among courts. See, e.g., In re Ford, 574 F.3d
1279, 1293 (10th Cir.2009) (“Case law (including
this very opinion) shows that courts can reasonably
disagree on the meaning of the term under various
state laws. But the plain language of [this provision]
is clear, making resort to its legislative history unnecessary and potentially misleading.”). We decline to
hold that a statutory provision is ambiguous as a matter of law merely because two admittedly wellreasoned opinions below reached opposite conclusions. Were this the case, this Court would never be
permitted to reverse on plain language grounds a district court's holding that a provision is ambiguous
because the district court's reasonable disagreement
would itself create an ambiguity. Clearly this is not
the case. See, e.g., First Merchants Acceptance Corp.
v. J.C. Bradford & Co., 198 F.3d 394, 398 (3d
Cir.1999) (reversing district court holding, following
California Bankruptcy Court opinion, that 11 U.S.C.
§ 503(b)(4) was ambiguous, holding instead that
statutory language was subject to only one reasonable
interpretation).
Because the language of § 1129(b)(2)(A) is unambiguous-both as to the non-exclusive enumeration
of permissible treatments of secured claims, and the
inclusion of a broad but not meaningless option to
*314 provide the “indubitable equivalent” of secured
interests-we will affirm the District Court.
C. The Plain Meaning of § 1129(b)(2)(A) is Not
Inconsistent with Congressional Intent
Our opinion could stop with a plain language
analysis, however, we are cognizant that the Supreme
Court has recognized a narrow exception to the plain
meaning rule in the “rare cases [where] the literal
application of a statute will produce a result demonstrably at odds with the intentions of its drafters.”
United States v. Ron Pair Enters., Inc., 489 U.S. 235,
242, 109 S.Ct. 1026, 103 L.Ed.2d 290 (1989); see
also Griffin v. Oceanic Contractors, Inc., 458 U.S.
564, 571, 102 S.Ct. 3245, 73 L.Ed.2d 973 (1982)
(permitting a “restricted rather than a literal or usual
meaning of [statutory] words where acceptance of
that meaning ... would thwart the obvious purpose of
the statute”); Morgan v. Gay, 466 F.3d 276, 277-78
(3d Cir.2006) (noting “in that rare instance where it is
uncontested that legislative intent is at odds with the
literal terms of the statute, then a court's primary role
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is to effectuate the intent of Congress even if a word
in the statute instructs otherwise”).FN11 Generally,
where the text of a statute is unambiguous, the statute
should be enforced as written and “[o]nly the most
extraordinary showing of contrary intentions in the
legislative history will justify a departure from that
language.” United States v. Albertini, 472 U.S. 675,
680, 105 S.Ct. 2897, 86 L.Ed.2d 536 (1985) (internal
quotation omitted). We find no extraordinary showing of contrary intent that warrants deviation from the
plain text of the statute.
FN11. In addition, we believe it is necessary
to at least answer the points raised by the
Lenders and relied upon by our colleague in
his well-written dissent.
The bulk of the Lenders' arguments, as well as
the weight of the Bankruptcy Court's reasoning, rely
on the way in which §§ 1111(b) and 363(k) inform a
lender's right to credit bid at the sale of the debtor's
assets. The Lenders argue that the Code guarantees a
secured lender one of two rights-either the right to
elect to treat their deficiency claims as secured under
§ 1111(b) or the right to bid their credit under §
363(k). Because the Lenders are statutorily precluded
from making a § 1111(b) election,FN12 they contend
that they must be afforded the right to credit bid at
the auction.
FN12. Recourse lenders are exempted from
making a § 1111(b) election. See 11 U.S.C.
§ 1111(b)(1)(B)(ii) (exempting secured
lenders from exemption if “the holder of a
[secured claim] has recourse against the
debtor on account of such claim and such
property is sold under section 363 of this title or is to be sold under the plan”).
A summary of the relevant statutory provisions
informs our analysis. Section 363 establishes certain
rights and procedures in connection with, inter alia,
the sale of debtor assets. Section 363(b) provides that
the trustee “after notice and a hearing, may use, sell,
or lease, other than in the ordinary course of business,
property of the estate.” 11 U.S.C. § 363(b). Such a
sale is subject to the secured lender protections of §
363(k), which provide that:
At a sale under subsection (b) of this section of
property that is subject to a lien that secures an al-

lowed claim, unless the court for cause orders otherwise the holder of such claim may bid at such
sale, and, if the holder of such claim purchases
such property, such holder may offset such claim
against the purchase price of such property.
11 U.S.C. § 363(k). As discussed above, this is
commonly referred to as the right *315 to “credit
bid” and is incorporated by reference into §
1129(b)(2)(A)(ii).
Section 1111(b) covers the treatment of certain
claims and interests of bankruptcy creditors, and provides unique protections to undersecured lenders. FN13
Specifically § 1111(b)(1)(A) is an exception to the
general rule that creditors who do not have recourse
to the debtor are entitled to nothing more than the
realization of their collateral. Under § 1111(b), Congress provided the option for nonrecourse creditors to
have their deficiency claims treated as secured debt.
This is a deviation from the process provided for in §
506(a), under which the claim of an undersecured
creditor is divided into: (1) a secured claim equal to
the court-determined value of the collateral securing
the claim, and (2) an unsecured claim for the deficiency. 11 U.S.C. § 506(a)(1). A nonrecourse creditor
who makes a § 1111(b) election would be permitted
to treat its deficiency claim as secured. 11 U.S.C. §
1111(b)(2).
FN13. The full text of § 1111(b) reads:
(b)(1)(A) A claim secured by a lien on
property of the estate shall be allowed or
disallowed under section 502 of this title
the same as if the holder of such claim had
recourse against the debtor on account of
such claim, whether or not such holder
has such recourse, unless(i) the class of which such claim is a part
elects, by at least two-thirds in amount
and more than half in number of allowed
claims of such class, application of paragraph (2) of this subsection; or
(ii) such holder does not have such recourse and such property is sold under
section 363 of this title or is to be sold under the plan.
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(B) A class of claims may not elect application of paragraph (2) of this subsection
if(i) the interest on account of such claims
of the holders of such claims in such
property is of inconsequential value; or
(ii) the holder of a claim of such class has
recourse against the debtor on account of
such claim and such property is sold under
section 363 of this title or is to be sold under the plan.
(2) If such an election is made, then notwithstanding section 506(a) of this title,
such claim is a secured claim to the extent
that such claim is allowed.
The § 1111(b) election is not available to recourse creditors when the property is sold under §
363 or under a plan of reorganization. 11 U.S.C. §
1111(b)(1)(B)(ii). As recourse creditors whose collateral is being sold under a plan, the Lenders are not
eligible to make a § 1111(b) election. They argue that
the exemption of secured recourse creditors from the
§ 1111(b) election is limited to situations in which
they have the opportunity to credit bid: specifically, a
§ 363 sale, under which their right to credit bid is
preserved by § 363(k), and a plan of reorganization,
under which their right to credit bid is incorporated
into § 1129(b)(2)(A)(ii). The import of these two
exceptions, according to the Lenders, is that Congress
clearly intended that any sale of collateral-whether
under § 363 or a plan of reorganization-would permit
credit bidding by secured lenders.
This argument fails in light of the plain language
and operation of the Code. As an initial matter, the
Code plainly contemplates situations in which estate
assets encumbered by liens are sold without affording
secured lenders the right to credit bid. The most obvious example arises in the text of § 363(k), under
which the right to credit bid is not absolute. A secured lender has the right to credit bid “unless the
court for cause orders otherwise.” 11 U.S.C. §
363(k). In a variety of cases where a debtor seeks to
sell assets pursuant to § 363(b), courts have denied
secured lenders the right to bid their credit. See In re
Aloha Airlines, No. 08-00337, 2009 WL 1371950, at

*8 (Bankr.D.Hawaii May 14, 2009) (determining that
“cause *316 exists to deny the credit bid” under §
363(k)); Greenblatt v. Steinberg, 339 B.R. 458, 463
(N.D.Ill.2006) (holding the “bankruptcy court did not
err in refusing to allow [a secured creditor] to credit
bid”); In re Antaeus Technical Servs., Inc., 345 B.R.
556, 565 (Bankr.W.D.Va.2005) (denying right to
credit bid to facilitate “fully competitive” cash auction); In re Theroux, 169 B.R. 498, 499 n. 3
(Bankr.D.R.I.1994) (noting that “there is no absolute
entitlement to credit bid”).FN14
FN14. The Lenders argue that the “for
cause” exemption under § 363(k) is limited
to situations in which a secured creditor has
engaged in inequitable conduct. That argument has no basis in the statute. A court may
deny a lender the right to credit bid in the interest of any policy advanced by the Code,
such as to ensure the success of the reorganization or to foster a competitive bidding
environment. See, e.g., 3 Collier on Bankruptcy 363.09[1] (“The Court might [deny
credit bidding] if permitting the lienholder to
bid would chill the bidding process.”).
At the heart of the Lenders' argument is the notion that the combined import of § 1111(b) and §
363(k) is a special protection afforded to secured
lenders to recognize some value greater than their
allowed secured claim-either by treating their unsecured claim as a secured deficiency claim under §
1111(b), or bidding their credit under § 363(k) in
hopes of realizing a potential upside in the collateral.
Asserting an absolute right to such preferential treatment is plainly contrary to other provisions of the
Code, which limit a secured lender's recovery to the
value of its secured interest even when it is not permitted to make a § 1111(b) election.FN15 For instance,
if a debtor proceeds with a sale of encumbered assets
under subsection (i), there is no § 1111(b) election
because the assets are “sold under the plan.” 11
U.S.C.
§
1111(b)(1)(a)(ii).
However,
§
1129(b)(2)(A)(i)(I) still caps the transferred lien at
the value of the lender's allowed secured claim, as
established by judicial valuation under § 506(a). The
deferred cash payments under § 1129(b)(2)(A)(i)(II),
are also limited to the present value of the deferred
payments. Thus when a debtor proceeds under subsection (i), a lender who is ineligible to make a §
1111(b) election is still limited in its recovery to the
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judicial valuation of its secured interest in the collateral.
FN15. It is perhaps this point upon which
our opinion and the dissent most fundamentally diverge. The dissent notes a variety of
rights enjoyed by secured creditors under
“longstanding nonbankruptcy law”-most notably the right to foreclose in the event of
default-and then argues that “Congress extended this protection within bankruptcy.”
Dissent op. Part III.B. While we agree that
Congress set out certain specific protections
for secured lenders, we view these protections as more evenly balanced with the
overarching purpose of the Chapter 11-to
preserve the Debtor as a viable economic
entity post-reorganization. Tellingly in this
regard, among the immediate effects of the
filing of a bankruptcy petition is a stay of all
creditors' rights to foreclose on property of
the debtor. See 11 U.S.C. § 362(a).
As the court noted in Pacific Lumber, a secured
lender's expectation of benefitting from the eventual
appreciation of collateral (the so-called “upside” of
the collateral) is not an entitlement when the property
is part of a bankruptcy estate:
The Bankruptcy Code ... does not protect a secured
creditor's upside potential; it protects the “allowed
secured claim.” If a creditor were over-secured, it
could not demand to keep its collateral rather than
be paid in full simply to protect the “upside potential.”
Pacific Lumber, 584 F.3d at 247. Rather, the
Code provides for a variety of treatments of secured
claims, all of which are calculated to balance the interests of the secured lender and the protection of the
*317 reorganized entity, and none of which ensure an
advantageous return on a secured investment. These
powers are necessary to allow the debtor to “emerge
from bankruptcy with property cleansed of all hidden
liens, ensuring that future businesses will transact
with the reorganized entity without fear that an unanticipated creditor will emerge with a superior interest
in purchased property.” In re Airadigm Comms., Inc.,
519 F.3d 640, 649 (7th Cir.2008).
Because our plain reading of § 1129(b)(2)(A) is

not at odds with the operation of §§ 1111(b) and
363(k), we may only consider the legislative history
advanced by the Lenders if it evidences an “extraordinary showing of contrary intentions” by Congress.
Albertini, 472 U.S. at 680, 105 S.Ct. 2897; see also
Hay Group, Inc. v. E.B.S. Acquisition Corp., 360
F.3d 404, 406 (3d Cir.2004) (“The Supreme Court
has repeatedly explained that recourse to legislative
history or underlying legislative intent is unnecessary
when a statute's text is clear and does not lead to an
absurd result.” (internal citation omitted)). There is
no such “extraordinary showing” here.
The specific history on which the Lenders rely is
a congressional statement made in connection with
the enactment of § 1111(b). In that statement, Representative Edwards noted:
Sale of property under section 363 or under a plan
is excluded from treatment under section 1111(b)
because of the secured party's right to credit bid in
the full amount of its allowed claim at any sale of
collateral under section 363(k) of the House
Amendment.
124 Cong. Rec. 31795, 32407 (Sept. 28, 1978);
124 Cong. Rec. 33130, 34007 (identical remarks of
Senator DeConcini). The Lenders contend that this
statement reflects Congressional intent to ensure that
secured lenders who could not make a § 1111(b)
election had the ability to credit bid under § 363(k).
The present dispute aside, this statement ignores
at least two uncontroverted circumstances, explained
above, where a secured creditor has neither a right to
make a § 1111(b) election, nor a right to credit bid
under § 363(k): a transfer of encumbered assets under
§ 1129(b)(2)(A)(i)(I) and a for-cause exception to
credit bidding under § 363(k). Given that this legislative history ignores these vital functions of the Code,
we cannot credit it over the plain language of the
statute to confer an absolute right to credit bid on all
asset sales under § 1129(b)(2)(A).
Ultimately, we are left where we began-where
the statutory directive is clear we are bound to enforce that directive. To the extent this holding permits
a course of conduct not contemplated or not desirable
under the Code, as the Lenders argue it does, it is the
sole province of Congress to amend a statute that
carries out by its plain language an undesirable end.
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See Lamie v. U.S. Trustee, 540 U.S. 526, 538, 124
S.Ct. 1023, 157 L.Ed.2d 1024 (2004) (“Our unwillingness to soften the import of Congress' chosen
words even if we believe the words lead to a harsh
outcome is longstanding.”).
Finally, our holding here only precludes a lender
from asserting that it has an absolute right to credit
bid when its collateral is being sold pursuant to a plan
of reorganization. Both the District Court below and
the Fifth Circuit in Pacific Lumber contemplated that,
in some instances, credit bidding may be required.
See 584 F.3d at 247. In addition, a lender can still
object to plan confirmation on a variety of bases,
including that the absence *318 of a credit bid did not
provide it with the “indubitable equivalent” of its
collateral.FN16
FN16. For instance, the Lenders argue here
that the Bankruptcy Court made a factual
finding that the exclusion of credit bidding
was not a legitimate exercise of the Debtors'
business judgment. Because the question before us is a purely legal one, and because we
find no basis in the record for concluding
that the Bankruptcy Court's observation was
a finding of fact, we decline to address that
argument here.
IV.
Accordingly, we agree with the District Court
and the Fifth Circuit that § 1129(b)(2)(A) is unambiguous and that a plain reading of its provisions permits the Debtors to proceed under subsection (iii)
without allowing the Lenders to credit bid. Because
we are directed to cease our inquiry when we are
satisfied that the applicable statutory language is unambiguous, we will affirm the District Court on those
grounds.
SMITH, Circuit Judge, concurring.
Judge Fisher has written well, and convincingly,
and I join his opinion without reservation-save for
section III(C). I write separately because recourse to
legislative history, as occurs in section III(C), is unnecessary as the statutory language of §
1129(b)(2)(A) is unambiguous. “[R]ecourse to legislative history or underlying legislative intent is unnecessary when a statute's text is clear and does not
lead to an absurd result.” Hay Group, Inc. v. E.B.S.
Acquisition Corp., 360 F.3d 404, 406 (3d Cir.2004)

(internal quotation marks omitted); Lamie v. United
States Tr., 540 U.S. 526, 534, 124 S.Ct. 1023, 157
L.Ed.2d 1024 (2004); AT&T Inc. v. Fed. Commc'ns
Comm'n, 582 F.3d 490, 496-98 (3d Cir.2009);
Official Comm. of Unsecured Creditors of Cybergenics Corp. ex rel. Cybergenics Corp. v. Chinery, 330
F.3d 548, 559 (3d Cir.2003) (en banc); United States
ex rel. Mistick PBT v. Housing Auth. of the City of
Pittsburgh, 186 F.3d 376, 395 (3d Cir.1999); see
United States v. Terlingo, 327 F.3d 216, 221 n. 1 (3d
Cir.2003) (Becker, J.) (“[W]e may only look to legislative history if [the] plain meaning produces a result
that is not just unwise but is clearly absurd.”) (internal quotation marks omitted); see also Mitchell v.
Horn, 318 F.3d 523, 535 (3d Cir.2003) (Ambro, J.)
(“We do not look past the plain meaning unless it
produces a result demonstrably at odds with the intentions of its drafters ... or an outcome so bizarre
that Congress could not have intended it [.]”) (internal quotation marks and citations omitted). This approach to statutory interpretation “respects the words
of Congress” and “avoid[s] the pitfalls that plague
too quick a turn to the more controversial realm of
legislative history.” Lamie, 540 U.S. at 536, 124 S.Ct.
1023.
I sympathize with the dissent's desire to honor
what it believes was Congress's intent in codifying §
1129(b)(2)(A).FN1 But the *319 near-gymnastics required to reach its conclusion reveal the tenuous nature of this approach. As sensible as the dissent's approach to credit bidding may be, I simply cannot look
past the statutory text, which plainly supports the
conclusion that § 1129(b)(2)(A) does not require
credit bidding in plan sales of collateral free of liens.
Section 1129(b)(2)(A) uses the word “or” to separate
its subsections. “ ‘[O]r’ is not exclusive[.]” 11 U.S.C.
§ 102(5). Thus, satisfaction of any of the three subsections is sufficient to meet the fair and equitable
test of § 1129(b)(2)(A). “Congress, of course, remains free to change [our] conclusion [regarding §
1129(b)(2)(A) ] through statutory amendment.” Small
v. United States, 544 U.S. 385, 394, 125 S.Ct. 1752,
161 L.Ed.2d 651 (2005); Lamie, 540 U.S. at 542, 124
S.Ct. 1023 (“If Congress enacted into law something
different from what it intended, then it should amend
the statute to conform it to its intent.”). For now, we
are required to apply the statute as written, and I am
satisfied that its plain text amply supports the result
reached by the majority.
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FN1. That being said, I fear that the dissent's
interest in the policy underlying §
1129(b)(2)(A), as evidenced by its reliance
on an unpublished manuscript, Dissenting
Op. Section I(A), and a trade publication article, id. at Section II(B), both of which prescribe a disposition for the very appeal we
are tasked with deciding, has led it astray.
There may be sound policy reasons for the
dissent's approach, but such reasons cannot
overcome the plain meaning of §
1129(b)(2)(A). See DiGiacomo v. Teamsters
Pension Trust Fund of Philadelphia and Vicinity, 420 F.3d 220, 228 (3d Cir.2005).
“We do not sit here as a policy-making or
legislative body.” Id.; Cybergenics Corp.,
330 F.3d at 587 (Fuentes, J., dissenting)
(joined by Sloviter, Alito, Smith, JJ.)
(“[T]he Supreme Court has rejected the notion that the federal courts have any policymaking role in construing clear statutory
language.”); see Lamie, 540 U.S. at 538, 124
S.Ct. 1023 (“Our unwillingness to soften the
import of Congress' chosen words even if
we believe the words lead to a harsh outcome is longstanding.”).
AMBRO, Circuit Judge, dissenting.
Although few in the first 30 years of Bankruptcy
Code jurisprudence read it that way, the majority
today holds that 11 U.S.C. § 1129(b)(2)(A)(ii) is not
the exclusive method through which a debtor can
cram down a plan calling for the sale of collateral
free of liens. I am convinced this is not what Congress intended when it drafted the Bankruptcy Code.
Though I do not impugn as implausible my colleagues' reasoning otherwise, I cannot agree that the
plain language of § 1129(b)(2)(A) is unambiguous
and compels the sole interpretive conclusion they see
as the plain meaning of the words. There is more than
one reasonable reading of the statute, and thus we
cannot simply look to its text alone in determining
what Congress meant in enacting it. When we apply
long-established canons of statutory interpretation to
§ 1129(b)(2)(A), examine it in the context of the entire Bankruptcy Code, and look at the section's legislative history and the comments of Code drafters,
they all point to the conclusion that the Code requires
cramdown plan sales free of liens to fall under the
specific requirements of § 1129(b)(2)(A)(ii) and not

to the general requirement of subsection (iii). Thus I
would reverse the judgment of the District Court and
restore the presumptive right to “credit bid” provided
in subsection (ii).
I. Background Matters
A. Factual Background
The debtors seek to sell their assets free of liens
and to stop their secured lenders from bidding at sale
up to the full credit they have extended. To understand why, we need to know the backstory. While the
majority summarizes many of the relevant facts, I
highlight a few that were omitted with respect to the
apparent motivations behind the attempt to deny
credit bidding here.
As part of a high-stakes game of chicken, the
debtors have engaged in an extensive advertising
campaign related to the proposed auction that promotes the message “Keep it Local.” This is apparently a reference that the Stalking Horse Bidderlargely composed of and controlled by the debtors'
current and former management and equityholders-is
the favored suitor.FN1 Perhaps the most striking example*320 of the type of game the debtors are playing is the two-years of free rent on the building to be
leased to the Stalking Horse Bidder, while ostensibly
“surrendering” the building to the secured lenders.
FN1. Judge Raslavich of the Bankruptcy
Court picked up on this in noting of the
“Keep it Local” campaign that
there's a lot of personal pronouns in those
ads that refer[ ] to “our plan” and “our retention of ownership,” and arguably a reasonable reader of that does come away
with the notion that it's slanted not towards even another local bidder[,] but to
the [Stalking Horse Bidder]. That's the
fairest impression of those ads that it is
endorsing the retention of the newspaper
by the stalking horse bidder.
App. 1500a-01a (Hr'g Tr. 17:22-18:4,
Sept. 9, 2009).
This did not go unnoticed by the Bankruptcy
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Court. It observed that, on the facts of the case, credit
bidding appeared necessary to ensure fairness in light
of the insider nature of the Stalking Horse Bidder, the
extensive “Keep it Local” campaign, and its perception that the debtors' strategies were designed “not to
produce the highest and best offer....” FN2 In re Philadelphia Newspapers, LLC, No. 09-11204, 2009 WL
3242292, *10 (Bankr.E.D.Pa. Oct. 8, 2009). Indeed,
the Bankruptcy Court noted that there was “little that
points to a different conclusion.” Id. The Court gave
the debtors “the benefit of the doubt as to their motives,” yet still could “discern no plausible business
justification for the restriction [on credit bidding]
which Debtors [sought] to include in the Bid Procedures.” Id. at *11.
FN2. See also Vincent S.J. Buccola & Ashley C. Keller, Credit Bidding and the Design
of Bankruptcy Auctions at 18 (unpublished
manuscript), available at http:// papers. ssrn.
com/ sol 3/ papers. cfm? abstract_ id=
1545423 (last accessed Mar. 5, 2010) (“Because corporations and the people who manage them often have misaligned interests, it
is hardly implausible that a debtor's officers
would seek to sell the bankrupt's business to
a low-value bidder in exchange for some
personal remuneration that does not redound
to the benefit of the enterprise as a whole....
[K]eeping willing buyers from casting bids
is the most effective means for management
to steer the debtor's assets to a favored, lowvalue purchaser.”).
The Stalking Horse Bidder is seeking to pay as
little as possible to obtain the assets “on the cheap” in
a Circuit where secured lenders are allowed to bid up
to the full amount of their debt owed despite
Bankruptcy Code § 506(a) (which when applicable
“split[s] ... partially secured claims into their secured
claim and unsecured claim components”). See Cohen
v. KB Mezzanine Fund II, LP (In re SubMicron Sys.
Corp.), 432 F.3d 448, 461 (3d Cir.2006). What typically occurs is that, if there are no other bidders, the
secured lenders get the assets rather than the Stalking
Horse Bidder (unless, of course, the Stalking Horse
Bidder increases its bid to a number that is the secured lenders' “reservation price,” i.e., the price they
are willing to have the Stalking Horse pay cash that
will essentially be transferred to them). If credit bidding is denied, however, the debtors' insiders stand to

benefit by having more leverage to steer the sale to a
favored purchaser (here, the Stalking Horse Bidder).
This is explained below.
B. Credit Bidding
Though the majority does not discuss it at length,
an understanding of credit bidding is helpful. A credit
bid allows a secured lender to bid the debt owed it in
lieu of other currency at a sale of its collateral. In
SubMicron, we discussed the rationale behind credit
bidding in the context of a sale of debtors' property
outside the ordinary course of business under § 363
of the Bankruptcy Code. 432 F.3d at 459-61. We held
that a secured creditor can “credit bid” the entire face
value of its secured claim, including the unsecured
deficiency portion. The reason behind this was that a
credit bid “by definition ... *321 becomes the value of
[the] [l]ender's security interest in [the collateral].”
Id. at 460 (emphasis in original).
The practical rationale for credit bidding is that a
secured lender would “not outbid [a] [b]idder unless
[the] [l]ender believe[d] it could generate a greater
return on [the collateral] than the return for [the]
[l]ender represented by [the] [b]idder's offer.” Id.
Conversely, if a bidder believed that a secured lender
was attempting to swoop in and take the collateral
below market value and keep the upside for itself,
that bidder presumably would make a bid exceeding
the credit bid. In this manner, credit bidding is a
method of ensuring to a secured lender proper valuation of its collateral at sale.FN3
FN3. Like the majority's reading of
SubMicron, my reading of that opinion
(which I authored) also “does not equate to a
holding that a credit bid must be the successful bid at a public auction.” Maj. Op. at 312.
SubMicron's logic presumes that the credit
bidder will not be the buyer if another bidder
values the assets more highly. It is curious
why the majority even brings up this point,
for no doubt the credit bid need not be the
winning bid; rather, the presumptive right to
credit bid must be afforded the secured
creditor.
Although some may argue that credit bidding
chills cash bidding, that argument underwhelms;
credit bidding chills cash bidding no more than a
deep-pocketed cash bidder would chill less-well-
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capitalized cash bidders.FN4 Having the ability to pay
a certain price does not necessarily mean there is a
willingness to pay that price.
FN4. See also Buccola & Keller, supra, at
20-21 (“For instance, if a would-be bidder
knows that Warren Buffett plans to attend an
auction, she is also surely aware that Buffett
can top her reservation price for any or all of
the assets on the block. Yet nobody proposes
to ban wealthy cash bidders from participating in a bankruptcy auction.... Would-be
bidders understand that a deep-pocketed
player's ability to top their reservation price
does not imply a willingness to do so. Warren Buffett did not become wealthy by overpaying for things, so it is possible, indeed,
probable, that his reservation price for an asset at auction will be beneath that of another
buyer. And buyers know this in advance.
The same logic holds for secured creditors.”) (emphasis in original).
C. Cramdown
An understanding of cramdown is also helpful.
Section 1129 of the Bankruptcy Code addresses the
confirmation of Chapter 11 plans, including plans
that involve the sale of property of the estate. Subsection 1129(a) provides the requirements that a plan
must meet in order to gain confirmation from the
Bankruptcy Court. 11 U.S.C. § 1129(a) (“The court
shall confirm a plan only if all of the following requirements are met....”). Included is the requirement
in § 1129(a)(8) that each class of claims or interests
either accept the plan or not be impaired under it. Id.
§ 1129(a)(8). However, the debtor can “cram down”
the plan over the objections of an impaired class by
satisfying the requirements of § 1129(b).
The principal touchstone of cramdown under §
1129 is that “the plan does not discriminate unfairly,
and is fair and equitable, with respect to each class of
claims or interests that is impaired under, and has not
accepted, the plan.” Id. § 1129(b)(1). The requirements for what is “fair and equitable” for secured
claims are stated in subsection (b)(2)(A):
(2) For the purpose of this subsection, the condition
that a plan be fair and equitable with respect to a
class includes the following requirements ... (A)
With respect to a class of secured claims, the plan

provides(i)
*322 (I) that the holders of such claims retain the
liens securing such claims, whether the property
subject to such liens is retained by the debtor or
transferred to another entity, to the extent of the
allowed amount of such claims; and
(II) that each holder of a claim of such class receive on account of such claim deferred cash
payments totaling at least the allowed amount of
such claim, of a value, as of the effective date of
the plan, of at least the value of such holder's interest in the estate's interest in such property;
(ii) for the sale, subject to section 363(k) FN5 of
this title, of any property that is subject to the
liens securing such claims, free and clear of such
liens, with such liens to attach to the proceeds of
such sale, and the treatment of such liens on proceeds under clause (i) or (iii) of this subparagraph; or
FN5. Section 363(k) of the Bankruptcy
Code provides the right to credit bid, and it
reads as follows:
(k) At a sale under subsection (b) of this
section [a sale other than in the ordinary
course of business] of property that is subject to a lien that secures an allowed
claim, unless the court for cause orders
otherwise the holder of such claim may
bid at such sale, and, if the holder of such
claim purchases such property, such
holder may offset such claim against the
purchase price of such property.
11 U.S.C. § 363(k).
(iii) for the realization by such holders of the indubitable equivalent of such claims.
Id. § 1129(b)(2)(A). At issue for us is whether,
when a plan provides for a sale of secured property free of liens, subsection (ii) is the sole point
of reference for what is required to cram down a
plan on the secured creditor.
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II. Section 1129(b)(2)(A) Has More Than One
Plausible Interpretation.
Though the majority attempts to use literal text
in isolation to support its conclusion, that reading
cannot be the only plausible reading of §
1129(b)(2)(A). Indeed, both the District Court and
the Bankruptcy Court read the statute in a plausible
fashion, yet came to opposite conclusions. Reasonable minds can differ on the interpretation of §
1129(b)(2)(A) as it applies to plan sales free of liens.
This indicates that the provision is ambiguous when
read in isolation and does not have a single plain
meaning. FN6
FN6. In no way am I suggesting that disagreement between the District Court and
the Bankruptcy Court is dispositive of ambiguity. Nor do I suggest that, when disagreement among courts exists, we “would never
be permitted to reverse [a District Court] on
plain language grounds.” Maj. Op. at 313. I
merely point out that each reasonable interpretation has been adopted during the course
of this litigation. The ambiguity is tied to the
susceptibility of the statutory text to two
reasonable interpretations and not that two
courts have seen the issue differently.
A. The more-recent interpretation of §
1129(b)(2)(A) adopted by the majority
To recap my colleagues' reasoning, §
1129(b)(2)(A)(iii) can be used to cram down a plan
sale free of liens, without credit bidding, over the
objections of creditors because they read the plain
text as unambiguous. In support of their position,
they cite to a recent decision by the Fifth Circuit
Court of Appeals, authored by its Chief Judge, a
highly respected former bankruptcy lawyer. See Bank
of N.Y. Trust Co., NA v. Official Unsecured Creditors' Comm. (In re Pacific Lumber Co.), 584 F.3d
229 (5th Cir.2009) (Jones, C.J.).FN7 *323 That case
reasons that because “or” is disjunctive, the three
clauses of § 1129(b)(2)(A) are “alternatives” that “are
not even exhaustive.” Id. at 245. (The latter is because the word “includes” in § 1129(b)(2) “is not
limiting.” Id. (citing 11 U.S.C. § 102(3)).) It thereby
concluded that the clauses were not compartmentalized alternatives. Id. at 245-46. As a result, clause
(iii) could be analyzed in isolation and could provide
a means of confirmation without regard to clauses (i)
and (ii). Id. at 246-47.

FN7. This is the only appellate decision to
my knowledge holding that plan sales free
of liens may be accomplished through clause
(iii). My colleagues and the debtors also refer to a Bankruptcy Court decision of recent
vintage, In re CRIIMI MAE, Inc., 251 B.R.
796 (Bankr.D.Md.2000), but the plan in that
case is easily distinguishable. Although it
involved a plan sale of collateral free of
liens and without credit bidding, there was
also substitute collateral provided to help
make up for any shortfall from the proceeds
of sale. Indeed, the CRIIMI MAE Court
made note of the distinction between a plan
without substitute collateral under clauses (i)
or (ii), and a plan with substitute collateral
under clause (iii). 251 B.R. at 807.
The Court next determined that clause (iii) did
not render clause (ii) superfluous facially or as applied to the plan before it. Although it recognized that
“a credit bid option might render Clause (ii) imperative in some cases,” id. at 246, it determined that a
payment of sale proceeds to the secured lenders was
an “indubitable equivalent” because “paying off secured creditors in cash can hardly be improper if the
plan accurately reflected the value of the ... collateral,” id. at 247. Thus, the Court rejected the secured
lenders' right to credit bid because the plan accomplished its sale through clause (iii) (which does not
mention credit bidding), not clause (ii) (which does).
With Pacific Lumber as authority, my colleagues
reason that § 1129(b)(2)(A) provides three distinct
alternatives for a plan sale.FN8 Finding Congress's use
of “or” in *324 § 1129(b)(2)(A) “not without purpose,” the majority reads the statute to “elevate[ ] fair
return to the lenders over the methodology the debtor
selects to achieve that return.” Maj. Op. at 310. Even
though clause (ii) specifically refers to a sale free of
liens and incorporates a general credit bid right, the
majority permits plans proposing a free and clear
asset sale to fall under clause (iii) because a contrary
outcome would be “at odds with the fundamental
function of the asset sale, to permit debtors to ‘provide adequate means for the plan's implementation.’ ”
Id. at 309 (citing 11 U.S.C. § 1123(a)(5)(D)).
FN8. The majority also relies heavily on a
case interpreting ERISA § 502(a), Varity
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Corporation v. Howe, 516 U.S. 489, 116
S.Ct. 1065, 134 L.Ed.2d 130 (1996), to support its textual analysis of the Bankruptcy
Code. Varity held that ERISA § 502(a)(3)
(allowing actions to remedy violations of the
terms of the benefit plan or subchapter I of
ERISA) could be used to redress some
breaches of fiduciary duty to plan participants because, even though § 502(a)(2) already addressed fiduciary duties, it merely
“reflect[ed] a special congressional concern
about plan asset management.” 516 U.S. at
511, 116 S.Ct. 1065. That holding does not
apply to our case, and in any event does not
lead inexorably to the majority's conclusion.
Unlike the majority, I see no way to read
clause (ii) of Bankruptcy Code §
1129(b)(2)(A) as a “special congressional
concern” without also concluding that
Congress intended clause (ii) to be exclusively applicable to plan sales free of
liens. Clause (ii) is a broad statement that
any time a plan proposes a sale free of
liens, regardless of the precise method
(judicial sale, auction, etc.), it must conform to the prescriptions of that provision.
While the majority is correct that “Congress' inclusion of the indubitable equivalence prong intentionally left open the potential for yet other methods of conducting asset sales,” Maj. Op. at 308, the
Bankruptcy Code does not make clear that
a debtor has options “other than, and in
addition to,” 516 U.S. at 511, 116 S.Ct.
1065, clause (ii) for a plan sale free of
liens. Certainly a debtor has the option to
use other methods of plan sales (such as a
sale subject to lien or with a replacement
lien), but a plan sale free of liens goes to
the heart of clause (ii). As discussed below, it is illogical to think that Congress
had a “special concern” only with respect
to plan sales free of liens and subject to
credit bidding, and not all plan sales free
of liens. The majority is missing a step in
the logical progression when it glosses
over this fact without offering a compelling reason why the provision should be
read in a manner that effectively reads out
clause (ii).

Although the majority ostensibly uses
Varity to hew to the plain text, I believe
the reason why the dissenting view in
Varity was rejected is instructive. Justice
Thomas found that the Varity majority's
holding “cannot be squared with the text
or structure of ERISA.” 516 U.S. at 516,
116 S.Ct. 1065 (Thomas, J., dissenting).
Applying the same two canons of statutory interpretation I apply below (the specific governs the general and antisuperfluousness), Justice Thomas reached
the textual conclusion that the specific
provision of § 502(a)(2) provided the “exclusive mechanism for bringing claims of
breach of fiduciary duty.” Id. at 520, 521.
The Varity Court reached its unique interpretive result over Justice Thomas's dissent because of particular idiosyncracies
in the text of ERISA § 502(a), none of
which exists here (such as the narrow construction of § 502(a)(2) by the Supreme
Court in Massachusetts Mutual Life Insurance Company v. Russell, 473 U.S.
134, 142, 105 S.Ct. 3085, 87 L.Ed.2d 96
(1985)). Clause (ii) of § 1129(b)(2)(A)
embodies a congressional concern about
all plan sales free of liens, and clause (iii)
is the general provision enacted by Congress for plan sales not otherwise accounted for. Unlike ERISA § 502(a)(2),
there is no “remainder” in the universe of
plan sales free of liens. As such, there is
no need to take the extra step the Varity
Court did and provide a statutory hook
through clause (iii).
B. The longer-lived interpretation of §
1129(b)(2)(A)
The majority presents one reading. Another (the
one I subscribe to and, as noted below, the longerlived reading) exists. It restricts plan sales free of
liens to clause (ii).
While the Code states that “ ‘or’ is not exclusive” in § 102(5) (and that is true as a general proposition), it is not always the case in practice. Numerous sections of the Bankruptcy Code employ the disjunctive “or” in a context where the alternative op-

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 24
599 F.3d 298, 52 Bankr.Ct.Dec. 255, Bankr. L. Rep. P 81,719
(Cite as: 599 F.3d 298)
tions render the “or” exclusive. See, e.g., 11 U.S.C. §
365(g)(2)(B)(i)-(ii) (assumption of executory contract
before or after conversion), 506(d)(1)-(2) (voiding
liens for disallowed claims for one of two reasons),
1112(b)(1) (conversion or dismissal of a Chapter 11
case), 1325(a)(5)(B)-(C) (requirements for confirmation of a Chapter 13 plan), 1325(b)(3)(A)-(C) (means
test categories), 1325(b)(4)(A)(i)-(ii) (same); see also
Williams v. Tower Loan of Miss., Inc. (In re Williams), 168 F.3d 845, 847-48 (5th Cir.1999) (holding
that § 1325(a)(5)(B) & (C) required an exclusive-or
construction to avoid creating an option that Congress did not intend to create); 2 Collier on Bankruptcy ¶ 102.06 & n. 1, at 102-13 (Alan N. Resnick &
Henry J. Sommer eds., 16th ed.2009) (noting that a
non-exclusive reading is permissible only “if context
and practicality allow” and citing to § 1112(b) as an
example where “[i]t would be impossible for the
court to do both.”). Nor is an exclusive-or in our particular context inconsistent with the cases cited by the
majority, Maj. Op. at 305-06, for those cases hold
only that the word is the disjunctive “or,” not the
conjunctive “and.” The lesson is that we “do not read
[the Bankruptcy Code] with the ease of a computer.”
Kelly v. Robinson, 479 U.S. 36, 49, 107 S.Ct. 353, 93
L.Ed.2d 216 (1986) (citing Bank of Marin v. England, 385 U.S. 99, 103, 87 S.Ct. 274, 17 L.Ed.2d 197
(1966) (interpreting its predecessor, the Bankruptcy
Act)).
Turning to the statutory text, the operative verb
in § 1129(b)(2)(A) is not “includes,” as the Pacific
Lumber panel *325 believed, but “provides” (that is,
“[w]ith respect to a class of secured claims, the plan
provides ...”). Cf. In re Pacific Lumber Co., 584 F.3d
at 245-46. The majority relies on this section of
Pacific Lumber to support its view of clauses (i)-(iii)
as non-exhaustive alternatives when applied to plan
sales free of liens. Maj. Op. at 309-10. Pacific Lumber looked to the verb “includes,” but that verb attaches to § 1129(b)(2), not (b)(2)(A). “Includes” is
the verb that applies in (b)(2) because it covers not
only secured claims in subsection (A), but also unsecured claims in subsection (B) and classes of interests
in subsection (C). In contrast, once we delve into
(b)(2)(A), we are solely concerned with the treatment
of a class of secured claims, and the relevant verb is
“provides,” whereby Congress prescribes specific
treatments for specific scenarios of secured-claim
treatment. By way of example, this is similar to “provided,” the verb used in § 1325(a)(5) and construed
to require an exclusive-or construction in In re Wil-

liams, 168 F.3d at 846-47.
The language employed by Congress in clauses
(i), (ii), and (iii) of subsection (A) thus is susceptible
to another plausible reading: Congress did not list the
three alternatives as routes to cramdown confirmation
that were universally applicable to any plan, but instead as distinct routes that apply specific requirements FN9 depending on how a given plan proposes to
treat the claims of secured creditors. In contrast, the
majority, in effect, “assume [s] that the plan proponent can simply choose which of these three disjunctive specifications of the requirement it wishes to
satisfy.” Ralph Brubaker, Cramdown of an Undersecured Creditor Through Sale of the Creditor's Collateral: Herein of Indubitable Equivalence, the §
1111(b)(2) Election, Sub Rosa Sales, Credit Bidding,
and Disposition of Sale Proceeds, 29 No. 12 Bankruptcy Law Letter 1, 7-8 (Dec.2009). But
FN9. I note that § 1129(b)(2) states “the
condition that a plan be fair and equitable
with respect to a class includes the following
requirements ....” 11 U.S.C. § 1129(b)(2).
These are not mere examples, but specific
requirements to be applied to distinct scenarios.
[a] perfectly (and perhaps even more) plausible alternative reading of the disjunctive specification of
three means of satisfying the requirement ... is that
the plan's proposed treatment of the secured claim
determines which of the three alternative specifications of the requirement must be satisfied....
Id. at 8. While “or” may be non-exclusive in the
ordinary course, the latter interpretation supports a
reading of exclusivity as applied to plan sales, with
the applicable clause tied to what a particular plan
proposes.
That reading plays out as follows. Clause (i) applies to a situation where the secured creditor retains
the lien securing its claim in a given class. FN10 11
U.S.C. § 1129(b)(2)(A)(i).
FN10. By the very terms of clause (i), it applies “whether the property subject to liens
is retained by the debtor or transferred to
another
entity.”
11
U.S.C.
§
1129(b)(2)(A)(i)(I). This includes sales of
property where the secured creditor retains
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the lien securing its claim because “transferred” encompasses sales.
Clause (ii) applies to a situation where the plan
“provides ... for the sale ... of any property that is
subject to the liens securing such claims, free and
clear of such liens.” FN11 Id. § 1129(b)(2)(A)(ii). It
requires that the sale be “subject to *326section
363(k) of [the Bankruptcy Code],” the provision that
gives a secured creditor the presumptive right to
credit bid at the sale. Id. (I say “presumptive” because the “court [can] for cause order[ ] otherwise.”
Id. § 363(k).) Furthermore, the provision requires that
the stripped liens move from the sold property and
“attach to the proceeds of such sale.” Id. §
1129(b)(2)(A)(ii). Finally, it directs that the liens
transferred to the proceeds be given “treatment ...
under either clause (i) or clause (iii) of [§
1129(b)(2)(A) ].” FN12 Id.
FN11. I wonder if my colleagues' conclusion
is driven in part by a misreading of clause
(ii). They consider it as an “example” provided by Congress and characterize it as “a
free and clear sale of assets subject to credit
bidding.” Maj. Op. at 310. The words “free
and clear of such liens” in the clause modify
the noun “sale” and lead me to believe that
clause (ii) is not merely an example, but an
entire category of sales that is prescribed a
specific treatment. Treating “sale ... free and
clear of such liens” as an example as opposed to a prescription may explain why my
colleagues decline to apply the canons of
statutory interpretation I apply below. See
11 U.S.C. § 1129(b)(2)(A)(ii) (“for the sale,
subject to section 363(k) of this title, of any
property that is subject to the liens securing
such claims, free and clear of such liens ”)
(emphases added).
FN12. This provision also helps to understand in context the hypothetical posed by
the debtors' counsel at oral argument. See
Oral Arg. Tr. at 39:23-40:22, 49:24-50:10.
In this hypothetical, a debtor has only two
assets: a truck worth $100, and a truck worth
$500. The $500 truck is unencumbered,
while the $100 truck is encumbered by a
$200 lien. Counsel argued that the only way
to confirm a plan that sells the $100 truck

free and clear of liens, and instead gives the
secured creditor a $100 lien on the $500
truck, is to proceed directly through clause
(iii) to confirm the plan sale.
This is incorrect. The correct analysis is
that the $100 truck is sold under clause
(ii), and the $100 lien attaches to the proceeds. The lien on the proceeds is then
treated under clause (iii), and substitute
collateral is provided in the form of a
$100 lien on the $500 truck. Thus, clause
(ii) ably handles this hypothetical, and further obviates plan sales through clause
(iii).
Alternatively, if the debtor wanted to
avoid credit bidding in that scenario, it
could change the order of operations. The
debtor would first give the secured creditor for the $100 truck the indubitable
equivalent under clause (iii) by providing
a replacement lien in the unencumbered
$500 truck. It would then sell the nowunencumbered $100 truck, and because
there is no longer a lien on that truck securing a claim, the debtor need not worry
about the credit bid provision of §
1129(b)(2)(A)(ii).
Clause (iii) applies whenever the plan “provides
... for the realization ... of the indubitable equivalent”
of a secured creditor's claim. Id. § 1129(b)(2)(A)(iii).
Examples of these situations include abandonment of
property and providing substitute collateral (also
known as a replacement lien).FN13 See 7 Collier ¶
1129.04[2][c] & nn. 38, 52 at 1129-127, -129. “Indubitable equivalent” is not defined in the Code, but
there can be no doubt that the secured creditor receives consideration equal to its claim in value or
amount. See Webster's Third New Int'l Dictionary
1154 (1971) (indubitable means “not open to question or doubt” or “too evident to be doubted”); id. at
769 (equivalent means one that is “equal in force or
amount” or “equal in value”). Although the language
of clause (iii) is broad, as discussed below it is a
“catch-all” not designed to supplant clauses (i) and
(ii) where they plainly apply.
FN13. Even a more complicated scheme
such as the Corestates plan discussed by the
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debtors' counsel at oral argument, Oral Arg.
Tr. 34:14-35:5, fits under this paradigm because it can be classified as a plan providing
for a replacement lien or some combination
of the clauses on a collateral-by-collateral
basis. Corestates Bank, N.A. v. United
Chem. Techs., Inc., 202 B.R. 33, 49-51
(E.D.Pa.1996) (leaving open the possibility
of confirmation under clause (iii) even
though clause (i) requirements were not met
in a plan that did not call for the sale of collateral, but instead provided for a combination of reduced collateral and partial immediate payment).
The reading of § 1129(b)(2)(A) just noted prescribes a specific treatment that a *327 plan must
afford to secured creditors if it allows them to retain
the liens securing property. This is clause (i). Likewise, this reading of the statute prescribes a specific
treatment if a plan sells property free and clear of a
secured creditor's lien. This is clause (ii). And clause
(iii) prescribes a specific treatment for situations not
addressed by either clause (i) or clause (ii).
Proponents of this view believe Congress has
prescribed the full range of possible treatments of
secured claims under a plan in a compartmentalized
fashion. See, e.g., In re SunCruz Casinos, LLC, 298
B.R. 833, 838 (Bankr.S.D.Fla.2003); In re Kent Terminal
Corp.,
166
B.R.
555,
566-67
(Bankr.S.D.N.Y.1994). Moreover, this interpretation
is supported by academic discourse. See, e.g.,
Brubaker, supra, at 8 (“The obvious disjunctive
specification of alternative requirements, therefore,
does not unambiguously permit the plan proponent to
simply choose the requirement that it wishes to satisfy and bypass a requirement that specifically addresses, on its face, the treatment that the plan proposes.”).
III. Principles of Statutory Interpretation Decide
Which of Two Reasonable Readings Is the More
Plausible.
My colleagues' reading of § 1129(b)(2)(A) is not
a trip to the twilight zone. Neither is mine. We must
choose between two plausible readings of §
1129(b)(2)(A): one that allows sales of collateral free
of liens under clause (iii) without credit bidding, and
another that only allows such sales under clause (ii)
with credit bidding generally available. With these

competing maps, we need a compass pointing to the
right interpretive result. In this context, I review the
protocols for how courts interpret statutes. This includes applying canons of statutory interpretation,
examining the context of related statutory provisions,
and, when appropriate, looking to legislative history
and comments of Code drafters to help understand a
statute's literal words.
To know as best we can what a law means is to
know as best we can what those who wrote it meant
when they did so. Meaning equals intent, and intent
paves the path for our interpretation.
Our search for knowledge of intent begins with
the law's language. In re Armstrong World Indus.,
Inc., 432 F.3d 507, 512 (3d Cir.2005) (citing United
States v. Ron Pair Enters., Inc., 489 U.S. 235, 241,
109 S.Ct. 1026, 103 L.Ed.2d 290 (1989)). “[W]e begin with the understanding that Congress says in a
statute what it means and means in a statute what it
says there.” Official Comm. of Unsecured Creditors
of Cybergenics Corp. ex rel. Cybergenics Corp. v.
Chinery, 330 F.3d 548, 559 (3d Cir.2003) (en banc)
(citing Hartford Underwriters Ins. Co. v. Union
Planters Bank, 530 U.S. 1, 6, 120 S.Ct. 1942, 147
L.Ed.2d 1 (2000)). “When ‘the statute's language is
plain, the sole function of the courts-at least where
the disposition required by the text is not absurd-is to
enforce it according to its terms.’ ” Id. (citing
Hartford Underwriters, 530 U.S. at 6, 120 S.Ct.
1942); see also Ron Pair, 489 U.S. at 241, 109 S.Ct.
1026. “We should prefer the plain meaning since that
approach respects the words of Congress. In this
manner we avoid the pitfalls that plague too quick a
turn to the more controversial realm of legislative
history.” Lamie v. U.S. Tr., 540 U.S. 526, 536, 124
S.Ct. 1023, 157 L.Ed.2d 1024 (2004).
Yet words that may seem plain often are not. See
United Parcel Serv., Inc. v. U.S. Postal Serv., 455
F.Supp. 857, 865 (E.D.Pa.1978) (Becker, J.) (“Although it is received wisdom that when a statute's
plain meaning*328 is clear ‘the duty of interpretation
does not arise and the rules which are to aid doubtful
meanings need no discussion,’ it is also an endorsed
caveat to this rule that ‘[w]hether ... the words of a
statute are clear is itself not always clear.’ ”) (citations omitted); see also Tex. State Comm'n for the
Blind v. United States, 796 F.2d 400, 406
(Fed.Cir.1986) (en banc) (same).
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Canons of statutory interpretation counsel courts
to read the statutory scheme in a manner that gives
effect to every provision Congress enacted and
avoids general provisions swallowing specific provisions, especially when to do so makes the specific
superfluous. See TRW Inc. v. Andrews, 534 U.S. 19,
31, 122 S.Ct. 441, 151 L.Ed.2d 339 (2001); D. Ginsberg & Sons v. Popkin, 285 U.S. 204, 208, 52 S.Ct.
322, 76 L.Ed. 704 (1932). In addition, any search for
the meaning of words needs context for understanding intent, particularly when dealing with the Bankruptcy Code. Cybergenics, 330 F.3d at 559
(“[S]tatutory construction is a holistic endeavor ....”
(citing United Sav. Ass'n of Tex. v. Timbers of Inwood Forest Assocs., Ltd., 484 U.S. 365, 371, 108
S.Ct. 626, 98 L.Ed.2d 740 (1988))). A court “must
not be guided by a single sentence or member of a
sentence, but look to the provisions of the whole law
and to its object and policy.” Id. (citing Kelly v. Robinson, 479 U.S. 36, 43, 107 S.Ct. 353, 93 L.Ed.2d
216 (1986)). Indeed, “[a] provision that may seem
ambiguous in isolation is often clarified by the remainder of the statutory scheme ... because only one
of the permissible meanings produces a substantive
effect that is compatible with the rest of the law.”
Timbers, 484 U.S. at 371, 108 S.Ct. 626. If ambiguity
in statutory text remains, a court may inquire beyond
the plain language into the legislative history. See
Blum v. Stenson, 465 U.S. 886, 896, 104 S.Ct. 1541,
79 L.Ed.2d 891 (1984).
Congress worked on drafting the Bankruptcy
Code for nearly a decade, and it “intended ‘significant changes from [prior] law in ... the treatment of
secured creditors and secured claims.’ ” Ron Pair,
489 U.S. at 240, 109 S.Ct. 1026 (citations omitted).
“[A]s long as the statutory scheme is coherent and
consistent, there generally is no need for a court to
inquire beyond the plain language of a statute.” Id. at
240-41, 109 S.Ct. 1026. This plain meaning “should
be conclusive, except in the ‘rare cases [in which] the
literal application of a statute will produce a result
demonstrably at odds with the intentions of its drafters.’ ” Id. at 242, 109 S.Ct. 1026 (citation omitted). A
result may be demonstrably at odds with the intentions of the Code's drafters if it “conflict[s] with any
other section of the Code, or with any important state
or federal interest ... [or] a contrary view suggested
by the legislative history.” Id. at 243, 109 S.Ct. 1026.

With this in mind, applying well-established
principles of statutory interpretation leads me to conclude that § 1129(b)(2)(A)(ii) is the sole provision
applicable to plan sales free of liens.
A. Canons of Statutory Construction
1. Specific provisions prevail over general provisions.
Statutory Construction 101 contains the canon
that a specific provision will prevail over a general
one. See Norman J. Singer & J.D. Shambie Singer,
2A Sutherland Statutes and Statutory Construction §
46:5 (“Where there is inescapable conflict between
general and specific terms or provisions of a statute,
the specific will prevail.”). This canon long predates
both the Bankruptcy Code and the prior Bankruptcy
Act, and Congress no doubt was well aware of it
when crafting the Code. “General language of a statutory provision, although broad enough to include it,
will *329 not be held to apply to a matter specifically
dealt with in another part of the same enactment.
Specific terms prevail over the general in the same or
another statute which otherwise might be controlling.” Popkin, 285 U.S. at 208, 52 S.Ct. 322 (construing sections of the Bankruptcy Act of 1898) (citations
omitted); see also Nat'l Cable & Telecomms. Ass'n,
Inc. v. Gulf Power Co., 534 U.S. 327, 335-36, 122
S.Ct. 782, 151 L.Ed.2d 794 (2002) (“It is true that
specific statutory language should control more general language when there is a conflict between the
two ... [, unless] there is no conflict [and][t]he specific controls ... only within its self-described
scope.”); Fourco Glass Co. v. Transmirra Prods.
Corp., 353 U.S. 222, 228-29, 77 S.Ct. 787, 1 L.Ed.2d
786 (1957) (“However inclusive may be the general
language of a statute, it will not be held to apply to a
matter specifically dealt with in another part of the
same enactment.”) (citations omitted); Clifford F.
MacEvoy Co. v. United States ex rel. Calvin Tomkins
Co., 322 U.S. 102, 107, 64 S.Ct. 890, 88 L.Ed. 1163
(1944) (same) (citing Popkin, 285 U.S. at 208, 52
S.Ct. 322).
There are two specific clauses in the context of
the “fair and equitable” requirements of a plan and
one general clause. To repeat, clause (i) applies to all
situations, including plan sales, where the lien on the
sold collateral is retained. Clause (ii) applies to all
plan sales that sell the collateral lien-free. It provides
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specific requirements to apply when a plan proposes
such a sale. Clause (iii) is a general provision often
regarded as a residual “catch-all” FN14 that applies to
the balance of situations not addressed by clauses (i)
and (ii).
FN14. In the similar context of adequate
protection under § 361, we have held that
the phrase “indubitable equivalent” in the
third of § 361's three subclauses is “regarded as a catch all, allowing courts discretion in fashioning the protection provided
to a secured party.” Resolution Trust Corp.
v. Swedeland Dev. Group, Inc. (In re Swedeland Dev. Group, Inc.), 16 F.3d 552, 564 (3d
Cir.1994) (en banc) (emphasis added).
To use clause (iii) to accomplish a sale free of
liens, but without following the specific procedures
prescribed by clause (ii), undoubtedly places the two
clauses in conflict. It seems Pickwickian to believe
that Congress would expend the ink and energy detailing procedures in clause (ii) that specifically deal
with plan sales of property free of liens, only to leave
general language in clause (iii) that could sidestep
entirely those very procedures. Unlike the majority, I
do not read the language to signal such a result; I read
the text to show congressional intent to limit clause
(iii) to those situations not already addressed in prior,
specifically worded clauses.FN15
FN15. Nor is clause (ii) so specific so as to
render itself inconsequential even though it
includes a proviso set off by commas from
the rest of the clause-“subject to section
363(k) of this title.” 11 U.S.C. §
1129(b)(2)(A)(ii). The grammatical structure
of a statute, including the positioning of
commas, should be considered in statutory
interpretation, and indeed, it can “mandate”
a particular reading of a statute. Ron Pair,
489 U.S. at 241-42, 109 S.Ct. 1026. Mirroring Ron Pair, which concerned the construction of another provision in the Bankruptcy
Code (§ 506(b)), we are confronted by a
“phrase ... set aside by commas” from the
balance of the sentence. Id. at 241, 109 S.Ct.
1026.
Without the commas here, the object of
the sentence is no longer a “sale,” but is

instead a “sale subject to section 363(k).”
Such a grammatical structure would mean
that clause (ii) only applies to the narrow
class of sales that are subject to § 363(k).
This makes no sense, inasmuch as §
363(k) on its own swims only in the lane
of non-plan sales outside the ordinary
course of business. It expands its coverage
to plan sales by virtue of §
1129(b)(2)(A)(ii).
Thus, I believe we cannot ignore the
punctuation and the “natural reading” that
Congress has provided us and limit the
scope of clause (ii). “[S]ubject to section
363(k)” is a non-restrictive clause specifying the requirements to be followed under
clause (ii), not the scope of the clause's
applicability. With this understanding,
clause (ii) is applicable to all sales free
and clear of liens securing claims, and all
sales under clause (ii) must comply with
the requirements outlined in § 363(k).
*330 Inasmuch as the majority argues that clause
(ii) does not operate as a limitation on clause (iii)
because they are not in conflict, Maj. Op. at 308-09
& n. 8, I do not understand how that can be the case
here. Clause (ii) requires a presumptive right to credit
bid at a plan sale free of liens; as construed by the
majority, clause (iii) can be used in a plan sale free of
liens without a right to credit bid. When one clause
makes the right presumptive, and the other makes
that right nonexistent, and both are believed to govern an otherwise identical sale scenario, there is undisputably a conflict between the construction of the
provisions. Indeed, the majority later contradicts itself when it states that “the scope of the ‘indubitable
equivalent’ prong is circumscribed by the same principles that underlie subsections (i) and (ii).” Id. at
310. As I understand it, to circumscribe the scope is
to limit that scope. See Webster's Third New Int'l
Dictionary 410 (defining circumscribe as “to surround by or as if by a boundary ... [or] to set limits or
bounds to ... [or] to constrict the range or activity of
... [or] to define, mark off, or demarcate carefully”).
Although it may be facile to conclude that the
general language of clause (iii) is applicable to plan
sales free of liens, such a result ignores the specific
language Congress enacted in clause (ii).
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2. The majority's reading violates the antisuperfluousness canon.
A “cardinal principle of statutory interpretation”
is that no provision “shall be superfluous, void, or
insignificant.” TRW, 534 U.S. at 31, 122 S.Ct. 441;
see Gustafson v. Alloyd Co., 513 U.S. 561, 574, 115
S.Ct. 1061, 131 L.Ed.2d 1 (1995) (“[T]he Court will
avoid a reading which renders some words altogether
redundant.”); Mountain States Tel. & Tel. Co. v.
Pueblo of Santa Ana, 472 U.S. 237, 249, 105 S.Ct.
2587, 86 L.Ed.2d 168 (1985) (applying the “elementary canon of construction that a statute should be
interpreted so as not to render one part inoperative”
(citations omitted)).
As noted above, § 1129(b)(2)(A) has two specific clauses and one general clause in the context of
the “fair and equitable” requirements of a plan.
Clause (iii) cannot apply where clause (i) or clause
(ii) apply, as otherwise those clauses become no more
than measures seen only as overmuch. The Bankruptcy Code would not need the “intricate phraseology,” Timbers, 484 U.S. at 373, 108 S.Ct. 626, of the
three clauses under § 1129(b)(2)(A), but instead
would simply have said that, “[w]ith respect to a
class of secured claims, the plan provides for the realization by such holders of the indubitable equivalent of such claims.” A presumptive right to credit
bid would not need to be specifically mentioned if, as
the majority believes, it was not a requirement of a
plan sale free of liens.
Because “[i]t is our duty ‘to give effect, if possible, to every clause ... of the [s]tatute,’ ” I do not read
clause (iii) in a fashion that renders clauses (i) and
(ii) unnecessary. Duncan v. Walker, 533 U.S. 167,
174, 121 S.Ct. 2120, 150 L.Ed.2d 251 (2001) (citations omitted); Gustafson, 513 U.S. at 574, 115 S.Ct.
1061. To do so would render clause (ii) “a practical
nullity.” Timbers, 484 U.S. at 375, 108 S.Ct. 626. I
know no reason why Congress would want to allow
the more general language of clause (iii) to reach an
outcome *331 contrary to the express terms of a provision in the same subsection of § 1129(b)(2)(A)clause (ii). Thus, the anti-superfluous canon supports
a reading that restricts to clause (ii) plan sales free of
liens.
B. Context can give clarity to statutes.
Disputed laws set in context may “clarif[y] ... the

remainder of the statutory scheme.” Timbers, 484
U.S. at 371, 108 S.Ct. 626. As context colors text, we
look beyond the individual provision and consider §
1129(b)(2)(A) as a part of a coherent whole-the
Bankruptcy Code. The Code recognizes that secured
lenders have bargained for a property interest in the
collateral. Under longstanding nonbankruptcy law
they are entitled to foreclose on the collateral by selling it and keeping the proceeds up to the amount of
the debt secured by the collateral. See, e.g., Louisville
Joint Stock Land Bank v. Radford, 295 U.S. 555,
594-95, 55 S.Ct. 854, 79 L.Ed. 1593 (1935)
(Brandeis, J.) (“[T]he [secured lender] [has] the following property rights recognized by [state law]: ...
The right to protect its interest in the property by bidding at such sale whenever held, and thus to assure
having the mortgaged property devoted primarily to
the satisfaction of the debt, either through receipt of
the proceeds of a fair competitive sale or by taking
the property itself.”).
Congress extended this protection within bankruptcy and, in keeping with the Butner principle, intended to preserve the presumptive right of a secured
creditor under applicable state law to take the property to satisfy the debt. See Butner v. United States,
440 U.S. 48, 55, 99 S.Ct. 914, 59 L.Ed.2d 136 (1979)
(holding that, “[u]nless some federal interest requires
a different result,” bankruptcy law requires
“[u]niform treatment of property interests by both
state and federal courts”). In circumstances where
this was not possible, Congress provided other protections in the Bankruptcy Code for the secured
creditor. These other provisions explain the object
and policy of the Bankruptcy Code when addressing
the “cramdown” of a plan over a secured creditor's
objection.
Other sections of the Code related to plan sales
of encumbered property free of its liens, as well as
sections concerning the protection afforded to secured creditors, support a reading of § 1129(b)(2)(A)
that clause (ii) is the exclusive way to confirm cramdown plan sales of property free of liens. Of particular note are three related provisions in the Code- §§
1123(a)(5)(D), 363(k), and 1111(b). Those sections,
in conjunction with § 1129(b)(2)(A), are integrated
parts of congressional policy pertaining to secured
creditors' rights when their collateral is sold, as recognized in bankruptcy's leading treatise and in academic literature. See 7 Collier ¶¶ 1129.04[2][b][i],
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[ii] & n. 33, at 1129-125 to -126; Kenneth N. Klee,
All You Ever Wanted to Know About Cram Down
Under the New Bankruptcy Code, 53 Am. Bankr.L.J.
133, 155 (1979).FN16
FN16. Professor Klee served as associate
counsel to the Committee on the Judiciary,
U.S. House of Representatives, and was one
of the principal drafters of the Bankruptcy
Code.
1. Section 1123(a)(5)(D)
Bankruptcy Code § 1123 governs the contents of
a Chapter 11 plan, and it allows plans to provide adequate means for implementation, including the “sale
of all or any part of the property of the estate, either
subject to or free of any lien.” 11 U.S.C. §
1123(a)(5)(D). Plans can provide for sales of collateral in one of two fashions: (1) subject to lien, or (2)
free of any lien. As to the liens themselves, there are
*332 two types: (a) the original lien securing a claim,
or (b) a replacement lien securing a claim. Accordingly, we have three ways in which a plan can provide for the sale of collateral: (i) subject to the initial
lien retained by the secured creditor, (ii) free of any
lien, or (iii) after providing a replacement lien on
different collateral (such that the previously liened
collateral is sold unencumbered). These three possibilities correspond to clauses (i), (ii), and (iii), and
help to clarify the three alternatives in §
1129(b)(2)(A).FN17 Section 1123(a)(5)(D) thus appears to place all plan sales of property securing debt,
which are sold clear of liens, within the purview of §
1129(b)(2)(A).
FN17. Clause (iii) also applies to abandonment of property, but that application is not
implicated when the collateral is sold. See In
re Sandy Ridge Dev. Corp., 881 F.2d 1346,
1350 (5th Cir.1989). Likewise, clause (i)'s
applicability to non-sale transfers is not implicated when the collateral is sold.
I disagree with the majority that § 1123(a)(5)(D),
in permitting debtors to “provide adequate means for
the plan's implementation,” allows them to craft a
means (a cramdown plan sale free of liens without
credit bidding) that is contrary to the express text of
the Bankruptcy Code. The majority argues that to
“read the statute in [a limiting] manner significantly
curtails the ways in which a debtor can fund its reor-

ganization” and thereby is at odds with §
1123(a)(5)(D). Maj. Op. at 309. Taken to its logical
conclusion, this argument would allow debtors to
disregard the statutory requirements of the plan approval process so long as the motivation was to ensure “adequate means” to implement a plan. This is a
road too far. In contrast, the reading of §
1123(a)(5)(D) I propose with respect to plan sales is
consistent with the text and the principles of the
Bankruptcy Code.
2. Section 363(k)
Section § 363 (and thus § 363(k)) applies to sales
of property outside the ordinary course of business,
but § 363(k) has been imported into §
1129(b)(2)(A)(ii). Notably, § 363 does not specify a
particular method of sale, but it does specify in subsection (k) that a secured creditor has the right to
credit bid its debt, subject to the power of the court
for cause to order otherwise. Congress deems the
ability of secured creditors to credit bid so important
that it applies as well to sales of collateral via plans
of reorganization that strip those liens.
To avoid undervaluation at a sale free of liens
under either § 363 or § 1129, a secured creditor has
the option of bidding its debt. See 7 Collier ¶
1129.04[2][b][ii], at 1129-125. Indeed, while many
of the valuation mechanisms (such as judicial valuation or market auction) may theoretically result in a
perfect valuation, Congress has provided the credit
bid mechanism as insurance for secured creditors to
protect against an undervaluation of assets sold.FN18
*333 Secured creditors who believe their collateral is
being sold for too low a price may bid it higher and
use as credit the dollars they have already extended
(together with interest and other secured costs) to
debtors. The benefit to debtors is that every additional dollar of value realized by sale of the collateral
is one less dollar that needs to come out of the rest of
the bankruptcy estate. This effect is evidence of Congress's intent to protect secured creditors and maximize recovery at any sale free of liens, under the plan
or under § 363, through § 363(k)'s credit bidding requirement. It also supports the reading of exclusivity
for clause (ii). To hold otherwise would make an
anomalous distinction between those sales free of
liens conducted prior to plan confirmation under §
363 and those sales free of liens conducted as part of
a cramdown plan under § 1129(b)(2)(A).
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FN18. To support its interpretation, the majority notes that § 363(k) is the “most obvious example ... under which the right to
credit bid is not absolute.” Maj. Op. at 315.
My colleagues argue that because “[a] court
may deny a lender the right to credit bid in
the interest of any policy advanced in the
Code” through § 363(k)'s “for cause” exception, id. at 316 n. 14, clause (iii) must be
available as well to circumvent the credit bid
requirements of clause (ii). This thoughttrack is twisted.

claim and instead elect to have its claim treated as if
it were fully secured. 11 U.S.C. § 1111(b)(2); see
also 7 Collier ¶ 1111.03[2][a] at 1111-22. Like the
credit bidding provided for in § 363(k), this election
provision helps to minimize the deficiency claims
that can be asserted against the rest of the bankruptcy
estate and other unencumbered assets, maximizing
recovery for all creditors.

Whereas the default rule under clause (ii),
as the majority must concede, is presumptively to allow credit bidding “unless the
court for cause orders otherwise,” 11
U.S.C. § 363(k), the majority's approach
allows the debtor to decide unilaterally to
deny credit bidding, with only a belated
court inquiry at confirmation to determine
whether the denial of credit bidding was
“fair and equitable” to the secured lenders.
The burden to show cause that Congress
carefully placed on the debtor through
clause (ii) has been shifted to the creditors
through my colleagues' interpretation of
clause (iii). See Maj. Op. at 317-18 (“[A]
lender can still object to plan confirmation
on a variety of bases, including that the
absence of a credit bid did not provide it
with the ‘indubitable equivalent’ of its
collateral.”). To be sure, the “fair and equitable” test at confirmation will be formidable, but the majority implicitly presumes the propriety of denying credit bidding instead of presuming the right to
credit bid.

(A) A claim secured by a lien on property
of the estate shall be allowed or disallowed under section 502 of this title the
same as if the holder of such claim had recourse against the debtor on account of
such claim, whether or not such holder
has such recourse, unless-

3. Section 1111(b)
Section 1111(b) FN19 is another path by which secured creditors may protect themselves, this time
from undervaluation of the collateral securing their
claims when the collateral is not sold. Its protections
have two facets. First, it allows a non-recourse secured creditor to be treated as a creditor with recourse
against the debtor for any debt deficiency that exists
because the collateral is worth less than the debt it
secures. 11 U.S.C. § 1111(b)(1)(A); see also 7 Collier ¶ 1111.03[1][a][ii][B] at 1111-16 to -17. Second,
it allows a secured creditor to forgo that deficiency

FN19. Section 1111(b) reads as follows:
(1)

(i) the class of which such claim is a part
elects, by at least two-thirds in amount
and more than half in number of allowed
claims of such class, application of paragraph (2) of this subsection; or
(ii) such holder does not have such recourse and such property is sold under
section 363 of this title or is to be sold under the plan.
(B) A class of claims may not elect application of paragraph (2) of this subsection
if(i) the interest on account of such claims
of the holders of such claims in such
property is of inconsequential value; or
(ii) the holder of a claim of such class has
recourse against the debtor on account of
such claim and such property is sold under
section 363 of this title or is to be sold under the plan.
(2) If such an election is made, then notwithstanding section 506(a) of this title,
such claim is a secured claim to the extent
that such claim is allowed.
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11 U.S.C. § 1111(b).
A § 1111(b) election is not available to a secured
creditor, however, if it is a recourse creditor and the
property securing the lien is to be sold “under section
363 of [the Code] or ... under the plan,” *33411
U.S.C. § 1111(b)(1)(B)(ii). Thus, while not directly
referencing § 1129(b)(2)(A) in the text of the former
provision, it does make direct reference to the sale of
property under a plan, an act specifically contemplated
by
§
1129(b)(2)(A).
Sections
§
1129(b)(2)(A)(ii) and 1111(b) are thus best understood as alternative protections for the secured creditor: one to apply when its collateral is sold free and
clear of liens, and the other to apply when its collateral is treated other than as a sale.FN20
FN20. This is not to say that the two clauses
cover all scenarios. Though not in play here,
when collateral is sold subject to the original lien, § 1129(b)(2)(A)(ii) does not apply
because the sale is not free and clear of all
liens, while § 1111(b) does not apply because the collateral nonetheless is sold. Because this scenario falls squarely under §
1129(b)(2)(A)(i), a clause not implicated in
this case, and its associated protections, I do
not address it here. Likewise, when collateral is sold subject to a replacement lien, §
1129(b)(2)(A)(ii) does not apply, but that
scenario falls under § 1129(b)(2)(A)(iii) and
the “indubitable equivalent” language.
As the two protections are opposite sides of the
same coin, both focused on protecting the secured
creditor's interest in property ordinarily protected
under nonbankruptcy law from being undervalued,
this suggests that Congress intended to channel all
plan sales free of liens through § 1129(b)(2)(A)(ii).
See Klee, supra, at 153 n. 127 (“The collateral will be
sold under ... § 363(k) or under the plan. In either
event the recourse lender has a right to bid at the sale
[free of liens] and to offset his full allowed claim
against the purchase price.”); see also Brubaker, supra, at 11 (“Thus the protection against being cashed
out at an unfairly low valuation that the § 1111(b)(2)
election provides is, in the event of a sale of the collateral [free of liens], provided instead by the right to
credit bid at the sale.”). If plan sales free of liens
were permitted outside of clause (ii), the secured

creditor would not only lose the undervaluation protection afforded in non-plan-sale situations, but it
would lose the only undervaluation protection Congress provided and considered in the sale-free-ofliens scenario.
******
Considering § 1129(b)(2)(A) in conjunction with
§§ 363(k), 1111(b), and 1123(a)(5)(D), their text expresses the overall policy of Congress with respect to
secured creditors whose collateral is to be sold free of
liens. They are part of a comprehensive arrangement
enacted by Congress to avoid the pitfalls of undervaluation, regardless of the mechanism chosen, and
thereby ensure that the rights of secured creditors are
protected while maximizing the value of the collateral to the estate and minimizing deficiency claims
against other unencumbered assets. Taken as a whole,
the Code supports the reading that funnels all plan
sales free of liens into clause (ii). See Klee, supra, at
155 n. 136 (“If the collateral is sold free and clear of
the lien, then ... § 1129(b)(2)(A)(ii) is the controlling
provision.”). This is the only reading that “produces a
substantive effect ... compatible with the rest of the
law.” Timbers, 484 U.S. at 371, 108 S.Ct. 626.
C. Legislative history, at the right time, gives keys
to comprehension of statutes.
Some may think that seeking to know laws by
their legislative history is simply shading their shadows, resulting in ever more confusion. But when
there is no consensus about what a law means, we
ignore at our peril statements of intent put out by the
branch of government that drafted that law. See
Blum, 465 U.S. at 896, 104 S.Ct. 1541 (“Where, as
here, resolution of a question of federal law turns on
*335 a statute and the intention of Congress, we look
first to the statutory language and then to the legislative history if the statutory language is unclear.”); In
re Mehta, 310 F.3d 308, 311 (3d Cir.2002) (same). I
thus turn to legislative history.
Section 1129(b) was new to bankruptcy law
when the Bankruptcy Code was enacted in 1978. See
124 Cong. Rec. 31,795, 32,406 (1978) (statement of
Rep. Edwards) FN21 reprinted in 1978 U.S.C.C.A.N.
6436, 6474; see also Klee, supra, at 143 & n. 82
(“[T]he test for secured claims [under §
1129(b)(2)(A) ] is completely novel, affording protection for classes of secured claims that is not pro-
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vided under present law.”); see also Ron Pair, 489
U.S. at 240, 109 S.Ct. 1026 (“[Congress] intended
‘significant changes from current law in ... the treatment of secured creditors and secured claims.’ ”)
(citations omitted). This new section was not enacted
in isolation, but was instead enacted in conjunction
with section 1111(b):

(citing to numerous provisions of the Bankruptcy
Act). Instead of the court-determined standard of the
prior Bankruptcy Act, the Bankruptcy Code created
stronger creditor safeguards and protections in §
1129(b)(2)(A). Part of this protection was the ability
of secured creditors to credit bid at any sale of collateral free of liens.

FN21. In the specific case of the Bankruptcy
Code, the Supreme Court “ha[s] treated
[Rep. Edwards's] floor statements on the
Bankruptcy Reform Act of 1978 as persuasive evidence of congressional intent,”
Begier v. IRS, 496 U.S. 53, 64 n. 5, 110
S.Ct. 2258, 110 L.Ed.2d 46 (1990), and
most cases interpreting § 1129(b)(2)(A)
have referred to those statements, as has
Collier. See, e.g., In re SunCruz Casinos,
LLC, 298 B.R. at 839; In re Kent Terminal
Corp., 166 B.R. at 565; In re 222 Liberty
Assocs.,
108
B.R.
971,
977-78
(Bankr.E.D.Pa.1990); 7 Collier ¶ 1129.04[1]
n. 1, at 1129-119.

In this context, it would be anomalous for Congress to draft a specific provision, clause (ii), providing protections above and beyond those given to secured creditors under the prior Bankruptcy Act, only
to allow clause (iii) to be used to circumvent those
protections and return to the precise mechanism used
prior to the Code. We have “been admonished not to
‘read the Bankruptcy Code to erode past bankruptcy
practice absent a clear indication that Congress intended such a departure,’ ” In re Montgomery Ward
Holding Corp., 268 F.3d 205, 211 (3d Cir.2001) (citation omitted).*336 I thus also do not presume that
Congress enacted a nullity when it changed prior
practice by enacting a statutory provision.

Together with section 1111(b) ..., this section
[1129(b) ] provides when a plan may be confirmed
notwithstanding the failure of an impaired class to
accept the plan under section 1129(a)(8). Before
discussing section 1129(b)[,] an understanding of
section 1111(b) is necessary.
124 Cong. Rec. at 32,406. Accordingly, it is necessary to read § 1129(b)(2)(A) not in isolation, but
(as noted above) as a complement to § 1111(b).
The latter was drafted with § 1129(b)'s operation in
mind: “Sale of property under section 363 or under
the plan is excluded from treatment under section
1111(b) because of the secured party's right to bid
in the full amount of his allowed claim at any sale
of the collateral under section 363(k)....” Id. at
32,407 (emphases added). Those who drafted the
Bankruptcy Code tell us straight out that subsection
1129(b)'s operation contemplates credit bidding for
sales “under the plan.”
Not only was § 1129(b) a new provision, it signaled a change from prior practice. The prior Bankruptcy Act only required “adequate protection”-such
as court determination of fair market value of collateral after its appraisal and payment in cash of the
appraised amount-to confirm a plan over the dissent
of a secured creditor. See Klee, supra, at 143 & n. 83

The legislative history provides examples of the
types of situations in which clauses (ii) and (iii)
would apply. Notably, clause (ii) was termed “selfexplanatory.” 124 Cong. Rec. at 32,407 (emphasis
added). It allows confirmation of a plan when the
“plan proposes to sell the property free and clear of
the secured party's lien.” Id. (emphasis added).
The legislative history also provides two examples where a court could confirm under clause (iii)“[a]bandonment of the collateral to the creditor” and
“a lien on similar collateral.” Id. While it notes that
an immediate cash payment less than the secured
claim would not satisfy the requirement, id., presumably an immediate cash payment equal to the
secured claim would. What it does not say is that a
sale of collateral free and clear of liens can be accomplished through clause (iii); indeed, the only example mentioned of sales free and clear of liens is
through clause (ii).
In enacting the Code to provide enhanced protections to secured creditors, Congress only contemplated sales through the “self-explanatory” procedures of clause (ii), not clause (iii), as the latter was
intended for situations of abandonment or substitute
collateral. Thus, I believe it is inconsistent with the
entirety of § 1129(b)(2)(A) to allow plan sales free of
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liens through clause (iii).
IV. The Consequences of Applying Clause (iii) to
Plan Sales Free of Liens Are Contrary to the Settled Expectations of Debtors and Lenders Bargaining in the Shadow of the Bankruptcy Code.
If the debtors here prevail, a direct consequence
is that debtors generally would pursue confirmation
under clause (ii) only if they somehow concluded that
providing a right to credit bid as required by that
clause would be more advantageous to them than
denying that right. This is illogical when one considers that credit bidding is a form of protection for the
secured creditor, not the debtor. In our case, the secured lenders are owed over $300 million secured by
substantially all of the debtors' assets. Instead of allowing the lenders their presumptive right to credit
bid, debtors wish to confirm a plan that sells the collateral without the procedural safeguard against undervaluation contemplated by the Code's drafters.
Any undervaluation of the collateral does not benefit
the secured lenders here, as they only receive the sale
proceeds plus a building encumbered by a two-year,
rent-free lease (chutzpah to the core). It does not
even benefit the unsecured creditors, as their recovery is independent of the sale price. The only party
that stands to benefit from any undervaluation is the
purchaser of the assets, ostensibly the Stalking Horse
Bidder with substantial insider and equity ties.
Moreover, this is not the “loan-to-own” scenario
that was mentioned by debtors' counsel at oral argument. See Oral Arg. Tr. 42:10-19. In that situation,
the “lender's primary incentive is acquiring the
debtor's assets as cheaply as possible rather than
maximizing the recovery on its secured loan.”
Brubaker, supra, at 12. By contrast, in our case the
secured lenders have already loaned hundreds of millions of dollars in an arms-length transaction, and
there is no plausible assertion that this was an attempt
to “acquir[e] the debtor's assets as cheaply as possible.” Id. The Stalking Horse Bidder's bid is only expected to yield gross proceeds to the estate of approximately $41 million. *337In re Philadelphia
Newspapers, LLC, 418 B.R. 548, 554 (E.D.Pa.2009)
(“The Plan contemplates that the Stalking Horse Bidder will pay a cash purchase price of $30 million,
plus a combination of payment of certain expenses
and assumption of liabilities that will yield gross proceeds to the Debtors' estates of approximately $41
million.”). This is small fraction of the secured lend-

ers' implied loan-to-own purchase price ($295 million
initial loan plus interest and costs). A winning credit
bid is hardly an acquisition “on the cheap.”
If anything, this presents the opposite situation:
the Stalking Horse Bidder appears to be attempting to
acquire the debtor's assets as cheaply as possible by
“seizing upon coordination difficulties inherent in the
administration of a large syndicated loan that might
actually prevent the multiple secured lenders from
writing a check to themselves, in which case someone else is trying to acquire the debtor's assets on the
cheap by preventing the secured lenders from credit
bidding.” Brubaker, supra, at 12. Such a result would
undermine the Bankruptcy Code by skewing the incentives of the debtor to maximize benefits for insiders, not creditors.
Secured creditors “have lawfully bargained
prepetition for unequal treatment” by obtaining a
property interest in debtors' property. In re Owens
Corning, 419 F.3d 195, 216 (3d Cir.2005). However
unfair the debtors believe the credit bid right to be, it
is an important consequence of this lawful bargaining
under the Bankruptcy Code.
The secured lenders relied on their ability to
credit bid in extending credit to the debtors, reducing
their costs and pricing in accordance with their bargain. “[S]ecured credit lowers the costs of lending
transactions not only by increasing the strength of the
lender's legal right to force the borrower to pay, but
also ... by limiting the borrower's ability to engage in
conduct that lessens the likelihood of repayment.”
Ronald J. Mann, Explaining the Pattern of Secured
Credit, 110 Harv. L.Rev. 625, 683 (1997). As discussed above, Congress has determined that credit
bidding is necessary to ensure proper valuation of the
collateral at a sale free of liens. Denying secured
creditors the right to credit bid in those cases allows
debtors to lessen the likelihood of repayment of the
full value of the collateral.
Instead of giving secured creditors the benefit of
the bargain struck with debtors, the debtors' proposed
reading uproots settled expectations of secured lending. Whereas a secured creditor ordinarily would be
assured of (1) retaining its lien on collateral and a
payment stream, (2) a sale of collateral free of its
liens with a corresponding right to credit bid, or (3)
equivalent substitute collateral or the ability to take
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abandoned collateral, there is now a new possibility:
a sale free of its liens without a right to credit bid.
Allowing this possibility (outside of the bargainedfor loan) forces future secured creditors to adjust
their pricing accordingly, potentially raising interest
rates or reducing credit availability to account for the
possibility of a sale without credit bidding. As noted,
secured creditors are deprived of some of the presumed benefits associated with secured lending. The
Bankruptcy Code does not intend this; it preserves
the bargains for treatment made under state law
unless a federal interest directs a different result.
Butner, 440 U.S. at 55, 99 S.Ct. 914. I see no such
interest here, and debtors have not advanced any federal interest supporting the consequences of their
interpretation.
V. Conclusion
Section 1129(b)(2)(A) permits the cramdown of
objections by secured creditors to plans of reorganization when to do so is *338 “fair and equitable.” To
be fair and equitable, the Bankruptcy Code sets
markers that must be met. One (clause (ii)) is that
sales of collateral free of secured creditors' liens
come with a condition: those creditors have the right
at the sale to bid up to the full amount of the credit
they extended (absent cause to take away this right).
The text gives this specific right when collateral is
sold free of liens, and the question for us is whether it
can be disregarded by a general provision, nowhere
mentioning sales of collateral, that allows secured
creditors' plan objections to be overcome when the
plan provides those creditors the “indubitable equivalent” of their claims. I believe the answer is “No.”

power of the pencil who were present at the Code's
creation-steers me to a reading that clause (ii) covers
exclusively plan sales of assets free of liens. (In effect, a single “or” becomes the bell, book, and candle
that excommunicates congressional intent from the
Bankruptcy Code.) Moreover, the consequences of a
contrary reading include upsetting three decades of
secured creditors' expectations, thus increasing the
cost of credit.
I conclude that Congress intended to protect secured creditors at a plan sale of collateral free of liens
by providing them a means to control undervaluations of secured assets. Accordingly, I would hold
that § 1129(b)(2)(A)(ii) is exclusively applicable to
the proposed plan sale in this case, and with it comes
a presumptive right to credit bid by the secured lenders. The debtors of course would remain free to argue
in the Bankruptcy Court that there is cause to preclude credit bidding under § 363(k) or propose an
alternative plan under clause (i) or (iii) of §
1129(b)(2)(A) that does not involve the sale of property free of liens.FN22
FN22. In any event, I do not take the majority opinion to preclude the Bankruptcy Court
from finding, as a factual matter, that the
debtors' plan is a thinly veiled way for insiders to retain control of an insolvent company
minus the debt burden the insiders incurred
in the first place. Nor do I take the majority
opinion to preclude the Bankruptcy Court
from concluding, at the confirmation hearing, that the plan (and resulting proposed
sale of assets free of liens and without credit
bidding) does not meet the overarching “fair
and equitable” requirement.

Allowing a plan sale free of liens under the general provision (clause (iii)) is not implausible were
we to make the “or” between clause (ii) and clause
(iii) a textual show-stopper. But that would make us
the standard-bearers of a purism that here would ignore an equally, I suggest more, plausible reading
that plan sales of collateral are confined specifically
either to clause (i) (sales subject to liens) or clause
(ii) (sales free of liens).

Because I believe the Bankruptcy Code requires
all cramdown plan sales free of liens to be channeled
through § 1129(b)(2)(A)(ii), I respectfully dissent.

Two plausible readings point me to those signposts a court can fix on to wend its way to what Congress intended. Each signpost-be it a canon of construction, the design and function of the Bankruptcy
Code, every signal of intent contained in the legislative record, and commentary made by those with the
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Most Cited Cases
United States Bankruptcy Court,
D. Arizona.
In re RED MOUNTAIN MACHINERY COMPANY, Red Mountain Holdings, LLC, Red Mountain
Pacific LLC, BTH, LLC, Debtors.
No. 2:09–bk–19166–RJH.
April 14, 2011.
Background: Confirmation hearing was held on
debtors' proposed Chapter 11 plan, and lender objected on “feasibility” grounds, on ground that debtors had improperly placed its unsecured deficiency
claim in separate class from that of other general unsecured claims, based on alleged inadequacy of
“cramdown” interest rate, and based on plan's alleged
failure to satisfy “absolute priority” rule.
Holdings: The Bankruptcy Court, Randolph J.
Haines, J., held that:
(1) lender's deficiency claim was not substantially
similar to general unsecured claims;
(2) separate classification of lender's claim did not
rise to level of improper “gerrymandering,” even if
claims were substantially similar;
(3) plan was “feasible”;
(4) interest at rate of 6.5% was appropriate “cramdown” interest rate; and
(5) new value that old equity proposed to contribute
for equity interest in reorganized debtor was “necessary,” “substantial,” and in amount “reasonably
equivalent” to value of equity interests received, such
that plan did not violate “absolute priority” rule.

Secured lender's deficiency claim was not substantially similar to general unsecured claims, and
mere fact that debtors placed deficiency claim in
separate class from general unsecured claims did not
preclude confirmation of their proposed Chapter 11
plan as involving improper gerrymandering of claims
to create an impaired, accepting class; lender's
claims, unlike those of general unsecured creditors,
was subject to pending equitable subordination proceeding, and lender, unlike other general unsecured
creditors, could look to debtors' principals for payment by virtue of their guarantees. 11 U.S.C.A. §§
1122, 1129(a)(10).
[2] Bankruptcy 51

3550

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3548 Requisites of Confirmable Plan
51k3550 k. Classification of claims.
Most Cited Cases
Even assuming that lender's deficiency claim
was substantially similar to other general unsecured
claims that had been placed in separate class, this
separate classification did not rise to level of improper “gerrymandering,” of kind barring confirmation of debtors' proposed Chapter 11 plan, where
there were other impaired classes other than general
unsecured class which had voted in favor of plan. 11
U.S.C.A. § 1129(a)(10).
[3] Bankruptcy 51

3550

Objections denied; plan confirmed.
West Headnotes
[1] Bankruptcy 51

3550

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3548 Requisites of Confirmable Plan
51k3550 k. Classification of claims.

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3548 Requisites of Confirmable Plan
51k3550 k. Classification of claims.
Most Cited Cases
“Gerrymandering,” of a kind prohibited as part
of Chapter 11 plan confirmation process, is the
placement of substantially similar claims in separate
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classes for sole purpose of obtaining acceptance of
plan by at least one impaired class. 11 U.S.C.A. §
1129(a)(10).
[4] Bankruptcy 51

3566.1

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3566 Confirmation; Objections
51k3566.1 k. In general. Most Cited
Cases
Projections prepared by Chapter 11 debtors' chief
restructuring officer, the same individual whose projections debtors had consistently met and exceeded
while operating as Chapter 11 debtors-in-possession,
along with the unrebutted testimony of debtors' expert, were sufficient to show that debtors' proposed
Chapter 11 plan was “feasible,” as required for confirmation. 11 U.S.C.A. § 1129(a)(11).
[5] Interest 219

distribution on unsecured debt if debtors' equity holders would retain their equity interests in reorganized
entity merely “on account of” fact that they owned
those interests as of filing of case. 11 U.S.C.A. §
1129(b)(2)(B)(ii).
[7] Bankruptcy 51

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3561 k. Preservation of priority. Most
Cited Cases
Necessary corollary of “absolute priority” rule is
that equity holders may receive equity interests in the
reorganized debtor, even though unsecured claims
will not be paid in full under proposed Chapter 11
plan, if those equity interests are received “on account of” something other than their prior equity
ownership interests, such as on account of the contribution of new value. 11 U.S.C.A. § 1129(b)(2)(B)(ii).

31
[8] Bankruptcy 51

219 Interest
219II Rate
219k31 k. Computation of rate in general.
Most Cited Cases
Appropriate “cramdown” interest rate, in order
for court to confirm over objection of debtors' secured lender a plan that provided for 15-year payment term with final balloon payment on lender's
claim, was rate of 6.5%; risk factors associated with
this extended payment term were substantially mitigated by facts that debt to lender was secured debt,
that it would be significantly amortized over this 15year period, and that it was guaranteed by solvent
guarantors. 11 U.S.C.A. § 1129(b).

3566.1

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3566 Confirmation; Objections
51k3566.1 k. In general. Most Cited
Cases
Whether proposed Chapter 11 plan gives old equity an interest in reorganized debtor “on account of”
its old ownership interests in violation of “absolute
priority” rule or for another, permissible reason is
factual question for fact-finder. 11 U.S.C.A. §
1129(b)(2)(B)(ii).
[9] Bankruptcy 51

[6] Bankruptcy 51

3561

3561

3561

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3561 k. Preservation of priority. Most
Cited Cases
“Absolute priority” rule prevented court from
confirming plan that provided for less than a 100%

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3561 k. Preservation of priority. Most
Cited Cases
Court will find that equity interests in reorganized Chapter 11 debtor were provided to former
shareholders, not “on account of” their old equity
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interests in violation of “absolute priority” rule, but in
exchange for contribution of new value, if this contribution of value is (1) new, (2) substantial, (3) in
money or money's worth, (4) necessary for debtor's
successful reorganization and (5) reasonably equivalent to value or equity interest received. 11 U.S.C.A.
§ 1129(b)(2)(B)(ii).
[10] Bankruptcy 51

3561

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3561 k. Preservation of priority. Most
Cited Cases
New value which was to be contributed by Chapter 11 debtors' principals for equity interests in reorganized entity in amount of either $480,000 or $1.2
million was “necessary for a successful reorganization,” as required for court to confirm plan that provided such equity interests in reorganized debtor to
old equity over objection that plan violated “absolute
priority” rule, where the Bankruptcy Code unequivocally required that administrative expenses be paid in
full, in cash, on effective date of plan, and debtors'
cash position, without such a contribution from old
equity, was insufficient to permit such payment. 11
U.S.C.A. § 1129(a)(9)(A), (b)(2)(B)(ii).
[11] Bankruptcy 51

3561

51 Bankruptcy
51XIV Reorganization
51XIV(B) The Plan
51k3561 k. Preservation of priority. Most
Cited Cases
Contribution of either $480,000 or $1.2 million
by old equity for receiving equity interests in reorganized entity was a “substantial” contribution, as
required for court to confirm plan which provided for
retention by debtors' principals of their equity interests in reorganized debtor over “absolute priority
rule” objection. 11 U.S.C.A. § 1129(b)(2)(B)(ii).
[12] Bankruptcy 51

3561

51 Bankruptcy
51XIV Reorganization

51XIV(B) The Plan
51k3561 k. Preservation of priority. Most
Cited Cases
New value, in amount of either $480,000 or $1.2
million, that old equity would contribute under debtors' proposed Chapter 11 plan in exchange for receiving equity interests in reorganized entity was “reasonably equivalent” to value of equity interest received, and bankruptcy court would confirm plan
over “absolute priority rule” objection by lender that
was not receiving a 100% distribution upon its unsecured deficiency claim; exclusivity period had expired, such that there was no option value to old equity in having right to propose plan, and amount of
contribution was greatly in excess of value of equity
interests based on either a pro forma balance sheet of
reorganized debtor or capitalization of reorganized
debtor's projected income. 11 U.S.C.A. §
1129(b)(2)(B)(ii).
*3 Steven N. Berger, Engelman Berger, PC, Phoenix,
AZ, for Debtors.
ORDER ON CONFIRMATION
RANDOLPH J. HAINES, Bankruptcy Judge.
Pending before the Court is confirmation of the
Debtor's First Amended Plan of Reorganization. The
only objections to confirmation are those filed by the
secured creditor Comerica Bank. Comerica objects
that the plan is not feasible, that its classification of
unsecured claims violates Bankruptcy Code §
1122,FN1 that the interest to be paid on its secured
claim is too low, that the term of payment of its secured claim is too long, and that the plan does not
satisfy the new value corollary to the absolute priority rule with respect to Comerica's deficiency claim.
FN1. Unless otherwise noted, all statutory
citations are to the Bankruptcy Code, 11
U.S.C. § 101 et seq.
Background Facts
The Debtor is an Arizona corporation formed in
1986 by Owen and Linda Cowing, who are the
Debtor's only shareholders. Although they are no
longer married, the Cowings jointly manage the
Debtor's business operation in their respective capacities as president and secretary.
The Debtor's business consists of the rental of
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large earth moving equipment, primarily Caterpillars
often referred to as “yellow iron,” almost exclusively
to licensed contractors. Its equipment is used primarily in four business sectors: commercial building,
road building, other infrastructure construction, and
residential building. During the height of the housing
boom perhaps as much as 30% of Debtor's business
was in residential construction, but today it is only
about 1%.
The Debtor's business model is to purchase and
rent out older, used equipment but to maintain it extremely well according to regular maintenance
schedules. In addition, the Debtor has maintenance
staff that can respond quickly if a machine breaks
down on the job, either to repair it or to substitute
replacement equipment. Over the past quarter century
the Debtor has built a reputation for reliability and
minimal downtime, and because it does not buy or
use new equipment it can charge lower rental rates
than its principal competitor.
*4 By 2001, the Debtor had expanded its operations both into southern California and southern Nevada, owned more than 300 machines, employed
more than 140 people, and produced annual gross
revenues in excess of $43 million. As a result of the
economic downturn beginning in 2007, however, its
annual revenues declined to $10 million for 2008.
Since 2003, the Debtor has been financed by a
revolving line of credit with Comerica Bank. By the
time the Chapter 11 was filed in August, 2009, the
Comerica debt was approximately $33 million. The
debt is guaranteed by Owen and Linda Cowing.
In the spring of 2008, the decline in revenues
caused non-monetary defaults in the Comerica debt,
which led to a series of forbearance agreements and
workout negotiations. At about that same time Owen
Cowing was diagnosed with leukemia, and therefore
turned over primary responsibility for the workout
negotiations to the Debtor's then-Chief Financial Officer Darren Dierich. Dierich continually advised that
no workout solution could be negotiated with Comerica, and that Comerica insisted that the Debtor
wind down its business operations, substantially reduce the amount of equipment it owned, and that it
prepare for liquidation.
Although not directly at issue at this confirma-

tion hearing,FN2 the Debtor contends that in June,
2009, Owen Cowing discovered that Comerica had
published a notice of the UCC sale of the Debtor's
business. Subsequently, he discovered secret e-mails
between Comerica and his CFO Dierich that revealed
a plan for Comerica to sell the Debtor's assets to an
entity owned and controlled by Dierich, with the purchase to be financed by Comerica, so that Dierich
could take over the Debtor's business for his own
benefit. Comerica and Dierich had agreed to keep
their plan secret from the Cowings, according to the
Debtor.
FN2. These facts and litigation are relevant
to the existence of Class 9, to the contentiousness of the entire bankruptcy and to the
classification holding of In re Johnston, 21
F.3d 323, 328 (9th Cir.1994).
In June, 2009, the Debtor advised Comerica of
its discovery of the secret sale plan and that it might
have claims against Comerica as a result. In August,
2009, Comerica advised that it would not approve
payment of any weekly expenses, including payroll,
that had routinely been paid out of Comerica's revolving line. Because it could not fund payroll or pay
trade vendors, the Debtor filed this Chapter 11 petition on August 11, 2009.
The Debtor has filed an adversary proceeding asserting claims against Comerica arising from the secret sale scheme, including equitable subordination
and damages for aiding and abetting breaches of fiduciary duty. That adversary proceeding is currently
pending before Bankruptcy Judge Case and is not
scheduled for trial until 2012. Comerica's primary
defense is not to deny the facts as alleged by the
Debtor, but to argue that there was no damage to the
Debtor because the scheme was discovered before the
sale could be concluded.
Procedural Background
Although the Debtor had been downsizing in
2007 and 2008, by the petition date it owned approximately 180 items of major equipment. About
two months after the filing, the Debtor received a bid
from an auction company to purchase approximately
50% of the Debtor's equipment for a little over $5
million. After initially opposing the sale, Comerica
eventually consented to the sale and made a credit bid
of $7 million for the equipment. After the sale, the
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Debtor's remaining equipment was approximately*5
83 pieces of major equipment along with approximately 50 attachments and tools.

lowed claims in Class 7 and 8 will share pro rata in a
$100,000 pot to be funded on the effective date of the
plan.

The Debtor filed its plan of reorganization in
December, 2009, and filed its first amended plan in
October, 2010. In November, Comerica filed an election pursuant to Bankruptcy Code § 1111(b), seeking
to have its approximate $25 million claim treated as
fully secured. The Debtor objected pursuant to Code
§ 1111(b)(1)(B)(II), arguing that the § 1111(b) election is not available when the property has been sold
under § 363. The parties briefed and argued the issues of whether the Code's language “is sold” may
include a sale prior to confirmation and how the exception to the election applies when only some of
“such property is sold.” The Court concluded that “is
sold” includes sales made prior to the election deadline, because “or is to be sold under the plan” refers
to sales to be made after the election deadline. The
Court also held that when there is a sale of only a
portion of the property there must be a pro rata exclusion from the election. Pursuant to that ruling, for
purposes of confirmation the parties have stipulated
that the value of Comerica's collateral is $10 million
and that Comerica's total claim pursuant to § 1111(b)
is $15.9 million.

Both Comerica's secured and unsecured deficiency claims are treated as disputed claims under the
plan. Until entry of a final order in the adversary proceeding, all payments due to Comerica on these
claims will be deposited in a creditor reserve account.
The plan designates Class 9 for any claims that are
subordinated as a result of the adversary proceeding,
and provides that the claims in Class 9 shall be paid
in accordance with any final order in the adversary
proceeding.

The Plan
The plan classifies Comerica's $15.9 million allowed secured § 1111(b) claim in Class 2. Pursuant
to § 1129(b)(2)(A)(i)(II), although the principal
amount of the claim is $15.9 million it need be paid
only a present value of $10 million. The allowed secured claim will be paid with interest on $10 million
at 5%, or such higher amount as the Court may deem
appropriate. For the first year it will be paid in 12
monthly interest-only payments, and thereafter will
be paid semiannual principal and interest payments
based on a 20 year amortization, with the full balance
due in 15 years. If Comerica had not made the §
1111(b) election, the full balance of the allowed secured claim would have been due and payable in five
years.
The plan classifies Comerica's deficiency claim
arising from the portion of its collateral that was sold,
in the approximate amount of $9.8 million, in Class
7. All other unsecured claims, in the approximate
amount of $4.5 million, are classified in Class 8. All
42 ballots cast in Class 8 accepted the plan. The al-

Class 3 consists of the secured property tax
claims in the estimated amount of approximately
$140,000. The plan provides these claims may be
paid in quarterly payments over two years, with statutory interest. This class unanimously voted to accept
the plan, as a result of the ballots cast by Maricopa
County and Riverside County, California.
Class 4 consists of priority employee claims in
the approximate amount of $12,000. The plan provides these claims may be paid in monthly installments over three years, together with simple interest
at the rate of 4%. All four ballots cast in this class
voted to accept the plan.
*6 Class 5 consists of priority unsecured tax
claims that the Debtor estimates to be approximately
$13,000. The Arizona Department of Revenue stipulated to withdraw its objection to the plan and to vote
its Class 5 priority claim in the amount of $5,663 in
favor of the plan, as a result of which Class 5 unanimously accepted the plan.
Class 6 is the consignment claims that Debtor estimates to total approximately $196,000. The plan
provides that the consignment agreements giving rise
to these claims will be rejected, the Debtor will enter
into new consignment agreements, and the creditors
will be paid 90% of any monetary arrearage on the
effective date. All four ballots cast in this class voted
to accept the plan, in the approximate amount of
$208,000.
Class 10 consists of the equity ownership of
Owen and Linda Cowing. The plan provides that
their equity ownership shall be extinguished and that
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on the effective date the Cowings shall contribute the
$480,000 cash payable on their administrative claim
in exchange for 100% of the equity of the reorganized debtor. A modification filed shortly before the
confirmation hearing clarified that this is to be a cash
contribution. In addition, there is an exit loan facility
in the amount of $1.25 million to be funded by the
Cowings. Together with cash on hand, this will be
much more than sufficient to pay all administrative
claims, including the Cowings', which will enable
them to make their cash contribution to the Debtor,
and also to fund a capital reserve.
The only rejections of the plan were cast by Comerica, both in Class 2 and Class 7.
Classification
Relying on the Ninth Circuit BAP's decision in
Tucson Self–StorageFN3 and its reliance on the Fifth
Circuit's holding in Greystone,FN4 Comerica argues
that the plan's classification of the Comerica deficiency claim in class 7 and all other general unsecured claims in class 8 violates the case law that prohibits “gerrymandering.” But the gerrymandering
analysis does not apply on these facts, for two reasons: the claims are not substantially similar under
Ninth Circuit law, and the separate classification is
not necessary in order to satisfy Code § 1129(a)(10)
and therefore not “gerrymandering.”
FN3. Oxford Life Ins. Co. v. Tucson Self–
Storage, Inc. (In re Tucson Self–Storage,
Inc.), 166 B.R. 892 (9th Cir. BAP 1994).
FN4. Phoenix Mutual Life. Ins. Co. v. Greystone III Joint Venture (In re Greystone III
Joint Venture), 995 F.2d 1274 (5th
Cir.1991).
The gerrymandering analysis applies only when
similar claims are separately classified. It has no application to the classification of dissimilar claims.
This is so for three reasons. First, Code § 1122 explicitly requires substantially dissimilar claims to be
placed in separate classes.FN5 Second, the Ninth Circuit has recognized that requirement for separate
classification of dissimilar claims in a case decided
after both Greystone and Tucson Self–Storage.FN6 So
there could be no gerrymandering interpretation that
would require what the Code and the Ninth Circuit
expressly prohibit*7 —the placing of dissimilar

claims in the same class. Finally, the analysis and
holdings of both GreystoneFN7 and Tucson Self–
StorageFN8 expressly applied only to the classification
of substantially similar claims. Those analyses and
holdings simply have no application when the issue is
how dissimilar claims are classified.
FN5. “Except as provided in subsection (b)
of this section, a plan may place a claim or
an interest in a particular class only if such
claim or interest is substantially similar to
the other claims or interests of such class.”
Code § 1122(a). The exception in subparagraph (b) applies only to small claims that
may be classified together for “administrative convenience,” and there is no contention here that either class 7 or class 8 would
fall within that exception.
FN6. Barakat v. The Life Ins. Co. (In re Barakat), 99 F.3d 1520, 1524 (9th Cir.1996)
(“dissimilar claims may not be put in the
same class”).
FN7. “[T]he one clear rule that emerges
from otherwise muddled caselaw on § 1122
claims classification: thou shalt not classify
similar claims differently in order to gerrymander an affirmative vote on a reorganization plan.” 995 F.2d at 1279 (emphasis
added).
FN8. “We conclude that if § 1122 permits
classification of ‘ substantially similar’
claims in different classes, such classification may only be undertaken for reasons independent of the debtor's motivation to secure the vote of an impaired, assenting class
of claims.” 166 B.R. at 897 (emphasis
added).
[1] Here, the Court finds as a fact that the deficiency claim of Comerica and the general unsecured
claims are not substantially similar. This factual finding is based on the undisputed facts that (1) Comerica's deficiency claim may be paid from a nondebtor source, namely by the guarantees of Owen and
Linda Cowing,FN9 whereas none of the general unsecured claims is so guaranteed; (2) Comerica's deficiency claim, unlike all the other unsecured claims, is
embroiled in litigation with the Debtor, as a result of
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which it may be equitably subordinated, equitably
disallowed, or offset by the Debtor's own claims
against Comerica; and (3) the deficiency claim could
be paid in full and/or differently than are all other
unsecured claims, because the Plan provides that the
claims in Class 9 shall be paid in accordance with
any final order in the adversary proceeding. These
facts are virtually identical to the facts in
Johnston,FN10 where the Ninth Circuit affirmed the
bankruptcy court's finding that the disputed and otherwise secured deficiency claim was not substantially
similar to the general unsecured claims. And even
apart from the holding in Johnston, these facts support the finding that the claims are not substantially
similar for all the other reasons this Court analyzed in
its recent findings and opinion in Loop 76.FN11
FN9. And the Court may take judicial notice
that they have been sued by Comerica on
their guarantees, and that litigation is currently pending in Federal District Court in
Texas.
FN10. Steelcase, Inc. v. Johnston (In re
Johnston), 21 F.3d 323, 328 (9th Cir.1994).
FN11. In re Loop 76, LLC, 442 B.R. 713
(Bankr.D.Az.2010).
[2] Moreover, even if the claims were not dissimilar, the gerrymandering analysis would not prohibit their separate classification on the facts here,
where there are other classes that are impaired and
have accepted the plan. It is undisputed that Class 3
(secured property tax claims of Maricopa and Riverside Counties), Class 4 (priority employee claims),
Class 5 (priority unsecured tax claims) and Class 6
(consignment claims) are all impaired and have accepted the plan. Because each of these classes satisfies Code § 1129(a)(10), there is no need nor motivation to classify Comerica's deficiency claim separately from Class 8 so that Class 8's acceptance of the
plan can satisfy the accepting impaired class requirement.
[3] Because it is clearly not the case that the
“sole purpose of Debtor's separate classification [of
the deficiency claim] was to obtain acceptance of the
Plan” FN12 in order to satisfy § 1129(a)(10), the gerrymandering limitation on classification does not
apply. And because § 1122 does not otherwise pro-

hibit the separate classification *8 of similar claims,
the classification of claims in the Debtor's First
Amended Plan does not violate either the Code or the
case law on gerrymandering.

FN13

FN12. Barakat, 99 F.3d at 1526.
FN13. Id. at 1524. When similar claims are
separately classified, their rights are protected by § 1129(b)(1), which prohibits unfair discrimination. Because the plan treats
classes 7 and 8 identically, the unfair discrimination prohibition is neither implicated
nor violated.
Feasibility
[4] The evidence at the confirmation hearing
consisted of only three witnesses. The only fact witness was Dave Gonzales, the Debtor's Chief Restructuring Officer and Chief Financial Officer (who replaced Darren Dierich). The Debtor also submitted a
report, declaration and testimony from its expert witness Ed McDonough, and Comerica submitted a declaration and testimony from its expert Grant Lyon.
Mr. Gonzales testified to the Debtor's operating
results since the petition. At the first cash collateral
hearing in August of 2009, the Debtor had budgeted
that it would double its sales within eight weeks and
it would improve its cash position by approximately
$7,000. In fact, the Debtor increased its machines on
rent from 11 to 27, generated revenues in excess of
that first budget by almost $43,000, and improved its
cash position by $19,000.
At the beginning of 2010, the Debtor had projected $3.1 million in gross revenues and $126,000 of
EBIDTA.FN14 In fact, the Debtor's actual 2010 revenues exceeded $4.3 million and resulted in EBIDTA
of $816,000.
FN14. “EBIDTA” stands for earnings before
interest, depreciation, taxes and amortization.
Comerica presented no factual or opinion evidence to the contrary, and effectively does not dispute the evidence that the Debtor's operations during
this case substantially outperformed its own projections.
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Mr. Gonzales prepared and testified to income
projections covering the 15 year term of the plan. He
testified they were based on a conservative 2%
growth rate. The projections reflect more than a million dollars of EBIDTA available after bank debt
service (at 6% interest) for the year 2011, around
$800,000 of excess EBIDTA after service of bank
debt for the years 2012 and 2013, and well over a
million dollars of excess EBIDTA after service of
bank debt for the years 2014 through 2023, after
which it exceeds $2 million. He testified that these
projections had already been met and significantly
exceeded for the first quarter of 2011. He testified
that the Debtor can easily make required plan payments for the first two years based on current performance, and that the trend of performance was
steadily upward. He testified that the sales he is projecting for the future have been achieved by the
Debtor in its recent past. He also noted that the
Debtor's business model—consisting of leasing older
but meticulously maintained equipment—is better
suited to the current economic climate because the
Debtor's older machines move dirt as well as brand
new machines at a fraction of the cost. Moreover,
newer machines have suffered from some quality
issues and a greater proportion of them are being
shipped offshore, resulting in increased demand for
the Debtor's used machines.
Finally, Mr. Gonzales testified that his projections resulted in a low debt service coverage ratio in
2012 of 1.74 and a high debt service ratio of 4.2 in
2020. Based on his 25 years experience in underwriting bank debt, primarily consisting of his 18 years
with Wells Fargo, he testified that a debt service coverage ratio of 1.25 was *9 considered “very good.”
He concluded that he believed “the projections have a
high probability of not only being achieved but as in
the Chapter 11 to date, exceeded.”
Comerica presented no fact or expert testimony
to the contrary. Indeed, Comerica's expert Mr. Lyon
testified that the Debtor's plan was feasible, and not
likely to result in any further need for a financial reorganization, if the Debtor met its projections. Mr.
Lyon also testified that he assumed management was
competent in preparing its projections. Mr. Lyon's
report testified that he “determined that the Debtor
can pay the projected interest and amortization payments under the Plan if it consistently achieves the

projections,” and even “could pay an interest rate of
up to 10.7% and still be cash flow positive or break
even over the next five years if it consistently
reaches” its projections.
Mr. Lyon did not prepare his own projections,
nor did he undertake any factual evaluation that
would enable him to do so. He did not interview the
Debtor or its CFO, or any of the Debtor's customers
or competitors, did not review the Debtor's business
model, did not view the Debtor's operations, and had
no particular experience in the equipment rental field.
Mr. Lyon's principal argument was that the
Debtor would need to maintain a utilization rate of its
equipment between 50 and 55% over the next five
years in order to meet its projections and pay Comerica's debt under the plan. Mr. Lyon conceded that
the Debtor in fact exceeded the 50% utilization rate
during November and December 2010 and January
2011. In order to suggest that a utilization rate in excess of 50% was not feasible, Mr. Lyon had to average the entire prior 12 months. But he did not provide
any facts or opinion, nor did the bank make any argument, that the November, December and January
actual results were seasonal aberrations.
Often, the feasibility of a 15–year payment plan
is found lacking due to evidence that there is little
credibility to 15–year projections.FN15 Here, however,
the Debtor's witness testified that, primarily due to
the significant amortization of the debt over 15 years,
the Debtor would have little difficulty paying or financing the balloon payment in 15 years. FN16 Comerica presented no fact or opinion testimony to the
contrary.
FN15. But see, e.g., Appeal of California
Gulf Partnership, 48 B.R. 959, 962, 964
(E.D.La.1984) (the court finds it reasonable
to expect the debtor to confirm a plan based
on a 17–year payout of debt secured by a
supply boat that has a remaining useful life
of 17 years).
FN16. See text accompanying notes 29–30,
infra.
Based on his 22 years experience in the asset
based lending industry and another decade as a middle market capital investor and financial adviser, as
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well as his demeanor on the stand and his answers on
cross examination, the Court finds Dave Gonzales to
be an extremely credible witness. He is not a professional witness. His projections appear to be very
sound and conservative, particularly as demonstrated
by the fact that the Debtor has out performed them
consistently during this bankruptcy case.
Based on Mr. Gonzales testimony, and the lack
of any fact or expert opinion testimony to the contrary, the Court finds both the projections and the
plan to be feasible, within the meaning of Code §
1129(a)(11).
Interest Rate
[5] The Debtor's expert witness Ed McDonough
testified to an interest rate of 6%, based on the relevant risk factors *10 identified in Till. FN17 Dave
Gonzales' declaration opined to a Till interest rate of
5%, but this testimony was excluded as expert opinion that was not timely disclosed. Comerica's expert
Grant Lyon testified to an interest rate range between
8.5% to 10.5%.
FN17. Till v. SCS Credit Corp., 541 U.S.
465, 124 S.Ct. 1951, 158 L.Ed.2d 787
(2004) (the appropriate interest rate to yield
present value should be determined by adjusting the prime rate by risk factors, generally in the range of 1 1/2 to 3%).
Comerica's expert did not indicate his conclusion
was based on the risk factors identified in Till. To the
contrary, his conclusion was based on “a survey of
publically-reported debt issued by borrowers roughly
comparable to the Debtor.” Based on factors such as
total debt/EBIDTA, EBIDTA interest coverage and
total debt, he concluded that the appropriate credit
rating for the Debtor (if it were a publically issued
debt) would be CCC. He also considered the bonds
issued by four public equipment lenders (United
Rentals, RSC Holdings,FN18 H & E Equipment and
Mobile Mini), but apparently rejected that comparison because he concluded their bonds are perceived
by the market to be less risky than CCC, and therefore not comparable with the Debtor. He also noted
that the bond rates reported by Merrill Lynch and
Bloomberg are not comparable because they are
composed largely of unsecured bonds, whereas Comerica's claim is secured. Comerica's expert therefore
relied on a method to “blend” a rate derived from

RSC's senior secured bonds, at 7%, with Merrill
Lynch's CCC rated composite bond index of 11.4%,
to arrive at a blended rate of 9.5%.
FN18. The Court believes that RSC stands
for Rental Service Company, which as the
name implies may be a competitor of the
Debtor, although its business model may
consist more of renting to home owners and
consumers rather than medium to large licensed contractors.
Except for the isolated fact that RSC's secured
bond rating is 7%, the Court finds little of use in Mr.
Lyon's analysis, because it does not comport with the
procedure required by Till.FN19
FN19. Although Till was a chapter 13 case,
the Court indicated that the relevant statutory language—“value, as of the effective
date of the plan”—requires a court to discount a steam of deferred payments back to
their present dollar value. 541 U.S. at 474 &
n. 10, 124 S.Ct. 1951. And because this
statutory language is identical in the present
§§
1325(a)(5)(B)(ii)
and
1129(b)(2)(A)(i)(II), the Court held that “we
think it likely that Congress intended bankruptcy judges and trustees to follow essentially the same approach when choosing an
appropriate interest rate under any of these
provisions.” Id. The only possible difference
the Court noted was that there might be an
efficient market for financing loans to Chapter 11 debtors, and that if such a market
were available it would be appropriate to
consider what rate such an efficient market
would dictate. Id. at 477 n. 14, 124 S.Ct.
1951. Here, however, all parties and experts
agreed there is no market for a loan equivalent to the plan's treatment of Comerica's secured debt, so that possible exception to
Till's analysis in a chapter 11 case does not
apply.
In order to conclude the interest rate should be
significantly higher than RSC's senior secured 2017
bonds that are currently yielding 7%, Comerica's expert concluded that rate should apply only to 65% of
Comerica's secured debt, because 65% is “an appropriate loan-to-value metric that banks would use to
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extend secured financing on the collateral.” He then
concluded that the remaining 35% of Comerica's secured claim should be regarded as “unsecured” (quotation marks in original) and bear the interest rate for
unsecured bonds, which he concluded was 11.4%.
Comerica's expert then mathematically blended *11
these rates to arrive at 9.5% for the aggregate secured
debt.
There are several problems with this approach.
First, and most obviously, 35% of Comerica's secured
claim is not unsecured. Rather, it is fully secured.
There is no basis to treat it as unsecured when the
fact is that it is secured. Treating a portion of the secured debt as unsecured is directly contrary to Till's
holding that the risk factors should be based on “the
characteristics of the [actual] loan,” FN20 and its rejection of risk factors that might be considered for hypothetical or allegedly comparable loans in the market.FN21
FN20. Id. at 479, 124 S.Ct. 1951.
FN21. See note 25 infra and accompanying
text.
Second, the secured portion of the debt secured
by Mr. Till's pickup truck was similarly secured to
the full extent of the value of the collateral. FN22 The
amicus brief for commercial lenders argued that the
Supreme Court should adopt this same “investment
band” approach that Comerica's expert used.FN23 But
despite the fact that Till's debt was similarly 100%
loan-to-collateral value and this “investment band”
approach was argued, the Supreme Court's opinion
did not adopt it.FN24
FN22. The total debt was $4,894, but the
value of the truck was only $4,000, so pursuant to Code § 506 the allowed amount of
the secured claim was limited to $4,000, 541
U.S. at 470, 124 S.Ct. 1951, resulting in a
100% loan-to-collateral value ratio.
FN23. Till v. SCS Credit Corporation,
Amicus Brief for Commercial Lenders in
Support of Respondent, 2003 WL 22466038
(October 24, 2003), at *10–11 (“This is
known as the ‘investment band’ approach.
Thus, for example, a borrower seeking to
obtain financing in an amount equal to

100% of the market value of the property it
owned might receive a loan for an amount
equal to 80% of its property on a secured
basis. This loan would be oversecured by the
collateral as a whole and would accordingly
be available at a lower interest rate. The remaining 20% of the financing might then be
a combination of junior debt—either unsecured or secured by a junior lien and, therefore, far riskier and at a much higher rate of
interest—and an equity interest in the borrower.”).
FN24. Till v. SCS Credit Corp., 541 U.S.
465, 478, 124 S.Ct. 1951, 158 L.Ed.2d 787
(2004) (“The formula approach has none of
these defects.”).
Third, the Court specifically rejected the almost
identical “coerced loan” approach.FN25 It rejected the
argument that the interest rate necessary to provide
present value must be determined as if the lender
were making an entirely new loan, which is the only
basis for arguing that a comparable secured debt interest rate should be applied to only 65% or 80% of
the debt. The Court's rejection of the coerced loan
approach in Till was consistent with its previous
holding in Rash, where the Court similarly cautioned
that cramdown of secured debt should not be analyzed as if the debtor were getting a new vehicle secured by a new loan. The Court there noted that adjusting the principal on an existing debt is not the
same as making a new loan and does not provide the
debtor with the same benefits nor impose on the
creditor the same burdens as exist in a new purchase
and loan transaction.FN26
FN25. 541 U.S. at 477, 124 S.Ct. 1951
(“These considerations lead us to reject the
coerced loan ... approach[ ].... For example,
the coerced loan approach requires bankruptcy courts to consider evidence about the
market for comparable loans to similar
(though nonbankrupt) debtors.... In addition,
the approach overcompensates creditors because the market lending rate must be high
enough to cover factors, like lenders' transaction costs and overall profits, that are no
longer relevant in the context of courtadministered and court-supervised cramdown loans.”).
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FN26. Associates Commercial Corp. v.
Rash, 520 U.S. 953, 965 n. 6, 117 S.Ct.
1879, 138 L.Ed.2d 148 (1997) (“A creditor
should not receive portions of the retail
price, if any, that reflect the value of items
that the debtor does not receive when he retains his vehicle, items such as warranties,
inventory storage, and reconditioning.”).
*12 Finally, in identifying the risk factors that
must be considered, the Till Court did not include the
loan-to-collateral value ratio. The only risk factors
that it required to be considered are the state of financial markets, the circumstances of the bankruptcy
estate, and the characteristics of the loan.FN27 The
characteristics of the loan are its secured or unsecured nature, its term, its interest rate and its installment payment and amortization schedule, not the
value of the collateral as compared to the loan.
FN27. 541 U.S. at 479, 124 S.Ct. 1951.
Mr. McDonough's report considered a total of
twelve risk factors, of which nine were positive and
three were negative. The positive risk factors included the Debtor's twenty year history, its improving
operating results in 2010, its sophisticated system to
ensure proper maintenance, its budgeted $500,000 in
capital expenditures each year, the expected long
term growth in Arizona, the near term reduction in
competition, the positive cash flow for each year in
the projections, the projected EBIDTA more than
sufficient to cover debt service, and the debt service
coverage ratios from 1.3 to 3.8% and improving over
time. The negative factors including the slow economic recovery in Arizona, the fifteen year payout,
and a balloon payment in year fifteen.
In addition, neither expert considered the effect
of the Cowings' guarantees, even though Dave Gonzales' declaration indicated they are both solvent and
that Linda Cowing has sufficient liquid assets to provide the funding source for the exit loan. And it appears that prior to the bankruptcy case, Comerica's
interest rates ranged from a high of prime plus 1%
(currently approximately 4.25%) to a low of prime
plus 0.65% (currently approximately 3.6%).FN28 Although Till rejected the presumptive contract rate
approach as determinative of an interest rate, the prebankruptcy rate nevertheless provides some evidence

of the risk factors inherent on lending on this type of
collateral.
FN28. Dave Gonzales so testified in paragraph 168 of his declaration. Comerica objected to that paragraph as being among
those providing expert opinion that was not
timely disclosed. On review, however, it appears to be fact testimony rather than opinion testimony. And Mr. Gonzales also testified orally, without objection, that the loan
relationship with Comerica originated in
2003 and that the interest rates ranged from
as low as 4% to a little over 5%.
Probably the most difficult risk factor to evaluate
is the fifteen year payment term. Mr. McDonough's
report does not give any specific analysis of how
much this risk factor should count for. Mr. Lyon testified that the difference between a one year and a
fifteen year treasury bill is about 4.6%. Based on that,
Mr. McDonough's analysis does not seem to give
sufficient consideration to the magnitude of the risk
factor of the long term payout. On the other hand,
that risk factor may be substantially mitigated by the
fact that this is secured debt, that it will be significantly amortized over the fifteen years, and that it is
guaranteed by solvent guarantors. The amortization is
particularly significant, because it means that when
the balloon becomes due in 15 years, the balance will
be, at most, $3.43 million. FN29 It is because of this
substantial reduction of the secured debt due to the
amortization payments that Mr. Gonzales was able to
testify that, based on his substantial banking experience,*13 the Debtor “will be well positioned to obtain any necessary financing to satisfy the 15 Year
Balloon Payment,” and that “favorable financing”
would be available to do so “without regard to the
value of its equipment.” FN30 As noted, Comerica
presented no facts, opinion or testimony to the contrary.
FN29. Gonzales Declaration ¶ 161.
FN30. Id., ¶¶ 161 & 162.
Based on the combination of these positive and
negative factors, the Court finds that an appropriate
interest rate would be somewhat closer to the RSC
2017 bond debt rating of 7% than Mr. McDonough
opined, but the existence of the guarantee and the

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 12
448 B.R. 1, 65 Collier Bankr.Cas.2d 773, Bankr. L. Rep. P 81,984
(Cite as: 448 B.R. 1)
significantly amortized debt (whereas most bonds are
not amortized) suggests the rate need not be as high
as the RSC secured bond rate. Consequently, based
on all the testimony and risk factors, the Court finds
and concludes that an appropriate rate necessary to
provide Comerica with the present value of the
amount of its allowed secured claim is 6.5%.
New Value Corollary
Finally, Comerica objects that the plan violates
the absolute priority rule and its new value corollary
that both the Supreme Court and the Ninth Circuit
have recognized and defined.
The absolute priority rule is defined by the Supreme Court's opinion in Case v. Los Angeles Lumber.FN31 That case held that the term “fair and equitable” as used in the first general corporate reorganization statute, § 77B, incorporated this “rule of full or
absolute priority.” FN32 In 1978 Congress incorporated the Court's absolute priority rule in Code §
1129(b)(1) by allowing the confirmation of a plan
over the rejection of a class of unsecured creditors
only on a finding that it is “fair and equitable.” And
Congress partially codified the Court's definition of
the absolute priority rule by specifying part of what
the rule “includes” in § 1129(b)(2)(B)(ii). But by
introducing this partial codification by the defined
term “includes,” FN33 Congress also made expressly
clear that it did not intend § 1129(b)(2)(B)(ii) to define the entirety of the absolute priority rule.
FN31. Case v. Los Angeles Lumber Products Co., Ltd., 308 U.S. 106, 60 S.Ct. 1, 84
L.Ed. 110 (1939).
FN32. Id. at 117, 60 S.Ct. 1.
FN33. “ ‘[I]ncludes' and ‘including’ are not
limiting.” Code § 102(3).
[6] The portion of the absolute priority rule that
is codified provides in relevant part that if a rejecting
class of unsecured claims is not paid in full, then “the
holder of any claim or interest that is junior to the
claims of such class will not receive or retain under
the plan on account of such junior claim or interest
any property.” Here, the rejecting class of unsecured
claims is Class 7, consisting of the Comerica deficiency claim, and the junior class of interests consists
of the equity ownership interests of the Cowings.

Because Comerica's deficiency claims is not paid in
full and has rejected the plan, what the rule therefore
requires is that the Cowings may not retain their equity interests merely “on account of” the fact that
they owned those interests as of the filing of the case.
[7] What the Ninth Circuit pellucidly held in
Bonner MallFN34 was that a necessary logical corollary FN35 of this rule, both *14 as adopted in Case v.
Los Angeles Lumber and as partially codified in §
1129(b)(2)(B)(ii), is that equity owners like the Cowings may receive equity interests in the Debtor “on
account of” something other than their prior equity
ownership interest, such as on account of a contribution of new value.
FN34. Bonner Mall Partnership v. U.S.
Bancorp Mortgage Co. (In re Bonner Mall
Partnership), 2 F.3d 899 (9th Cir.1993), appeal dismissed as moot, 513 U.S. 18, 115
S.Ct. 386, 130 L.Ed.2d 233 (1994).
FN35. Although recognizing that it is often
referred to as an “exception” and often using
that terminology as well, the Bonner Mall
opinion expressly held that it is not an exception but rather a corollary. “[W]e should
note, preliminarily, that the term ‘exception’
is misleading. The doctrine is not actually an
exception to the absolute priority rule but is
rather a corollary principle, or, more simply
a description of the limitations of the rule itself. It is, as indicated above, the set of conditions under which former shareholders
may lawfully obtain a priority interest in the
reorganized venture.... More properly, the
new value exception should be called something like the ‘new capital-infusion doctrine’
or as one commentator has suggested, ‘the
scrutinize old equity participation rule.’
Elizabeth Warren, A Theory of Absolute
Priority, 1991 Annual Survey of American
Law 9, 42.” 2 F.3d at 906–07. And the Supreme Court subsequently referred to the
Ninth Circuit's Bonner Mall opinion as resting on “a new value corollary.” Bank of
America National Trust and Sav. Ass'n v.
203 North LaSalle Street Partnership, 526
U.S. 434, 443, 119 S.Ct. 1411, 143 L.Ed.2d
607 (1999) ( “The Seventh Circuit in this
case joined the Ninth in relying on a new
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FN38. The holding of 203 North LaSalle
appears to be that in order to satisfy a new
value corollary “it would thus be necessary
for old equity to demonstrate its payment of
top dollar, but this it could not satisfactorily
do when it would receive or retain its property under a plan giving it exclusive rights
and in the absence of a competing plan of
any sort.” 526 U.S. at 457, 119 S.Ct. 1411. It
is not clear whether this “top dollar” requirement refers to the requirement that the
new value contribution equal or exceed the
value of the interest being retained, or
whether it refers to the “necessity” element
that the new value must come from the old
equity holders. See id. at 453 n. 26, 119
S.Ct. 1411 (discussing how the “necessity”
requirement may require old equity to pay
more money than any other source).

value corollary to the absolute priority rule
to support confirmation of such plans.”).
Because of those holdings, this opinion will
refer to it as the “new value corollary.” See
also Bruce A. Markell, Owners, Auctions
and Absolute Priority in Bankruptcy Reorganizations, 44 Stan. L. Rev. 69 (1991)
(demonstrating that new value is a logical
corollary, not an exception); Randolph J.
Haines, The Unwarranted Attack on New
Value, 72 AM. BANKR. L.J. 387, 414
(1998) (“As an absolute priority rule decision, the only way the plan in Kansas City
Terminal could have been confirmable, as
the Court said it was in both Kansas City
Terminal and in Case, was as a new value
plan. Consequently, there can be no remaining doubt that at least Kansas City Terminal,
if not Case, is an on-point holding that new
value is an inherent part of the fair and equitable rule.”).
The Supreme Court has addressed the absolute
priority rule at least twice since the Ninth Circuit's
holding in Bonner Mall. First, in the Bonner Mall
case itself the Supreme Court expressly declined to
vacate the Ninth Circuit's opinion.FN36 Second, although given the opportunity to overrule the new
value corollary as recognized by both the Seventh
and Ninth Circuits, the Court expressly declined to do
so in 203 North LaSalle. FN37 Instead of overruling
their interpretations of the new value corollary, the
Supreme Court held that one or two FN38 of the five
elements of the new value corollary could not be satisfied when old equity retains the exclusive right to
contribute the new value. Because it expressly declined to define what “on account of” requires except
to hold that it cannot be satisfied when old equity has
the exclusive right to propose a plan, the Supreme
Court's holding in 203 North LaSalle leaves intact the
Ninth Circuit's holding in Bonner Mall whenever
exclusivity*15 FN39 has terminated, as it has here.
FN36. 513 U.S. 18, 115 S.Ct. 386, 130
L.Ed.2d 233 (1994).
FN37. Bank of America National Trust and
Sav. Ass'n v. 203 North LaSalle Street Partnership, 526 U.S. 434, 443, 119 S.Ct. 1411,
143 L.Ed.2d 607 (1999).

FN39. Code § 1121(c)(2) provides that only
the debtor may propose a plan within the
first 120 days after the case is filed, and §
1121(d) provides that this period of exclusivity may be extended. Here, it is undisputed that the debtor's exclusive period to
file a plan expired long ago.
[8] The issue here, therefore, is whether the equity interests that the Cowings will obtain under this
plan are “on account of” their former equity ownership, or instead are “on account of” their new value
contribution of $480,000. And it is important to recognize that under controlling Ninth Circuit law, this
is a purely factual determination, not a legal question:
“[W]hether a particular plan gives old equity a property interest ‘on account of’ its old ownership interests in violation of the absolute priority rule or for
another, permissible reason is a factual question.”
FN40

FN40. Bonner Mall Partnership v. U.S.
Bancorp Mortgage Co. (In re Bonner Mall
Partnership), 2 F.3d 899, 911 (9th
Cir.1993), appeal dismissed as moot, 513
U.S. 18, 115 S.Ct. 386, 130 L.Ed.2d 233
(1994).
[9] In Bonner Mall, the Ninth Circuit held that
“if a proposed plan satisfies all of these [five] requirements, i.e., the new value exception, it will not
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violate section 1129(b)(2)(B)(ii) of the Code and the
absolute priority rule. Such a plan, [we agree], will
not give old equity property ‘on account of ’ prior
interests, but instead will allow the former owners to
participate in the reorganized debtor on account of a
substantial, necessary, and fair new value contribution.” FN41 The five requirements are that the new
value be “1) new, 2) substantial, 3) money or money's
worth, 4) necessary for a successful reorganization
and 5) reasonably equivalent to the value or interest
received.” FN42
FN41. Id. at 908–09 (emphasis in original).
FN42. Id. at 908, citing Case v. Los Angeles
Lumber, 308 U.S. at 121–22, 60 S.Ct. 1.
Dave Gonzales testified, without objection, that
the plan as amended and modified “contemplates a
cash infusion of approximately $1.25 million in contributions and loans by Owen and Linda Cowing that
will be used to satisfy effective date obligations of
the Debtor, including payment of administrative and
priority claims, fund distributions to unsecured creditors, and recapitalize the Debtor going forward. The
Exit Loan is to be funded by Linda Cowing, through
a newly formed and wholly owned limited liability
called, Arlington RMMC Investments, LLC.” FN43
FN43. Gonzales Declaration ¶ 103.
Comerica presented no evidence that the contributions required of the old equity holders were either
not new or not money or money's worth. At closing
argument, Comerica's counsel conceded that the contribution was both new and money or money's worth.
Comerica's only evidence was the opinion testimony
of Grant Lyon. Although as a financial analyst he
may have been qualified to opine that the contributions are neither new nor money's worth, he expressed no opinion on those issues. Based on the uncontroverted testimony of Mr. Gonzales, the Court
finds that the new value contributions are both new
and money or money's worth.
[10] Comerica argues, in a footnote, that the new
value contributions “may not be necessary to the reorganization of the debtor.” FN44 But it presented no
evidence in support of that argument.

FN44. Comerica Objection to Confirmation
of Debtor's First Amended Plan of Reorganization at 11, n.28.
*16 The Disclosure Statement estimates that administrative claims will be approximately $880,000
(inclusive of the Cowings' $480,000 administrative
claim). Mr. Gonzales' Declaration, which is in evidence, establishes that the Debtor's cash position as
of March 22, 2011 was $522,000. The Code unequivocally requires that administrative expenses be
paid in full, in cash, on the effective date of the
plan.FN45 Because the evidence is undisputed that the
Debtor does not otherwise have access to cash to pay
the administrative claims in the approximate amount
of $880,000, the Court finds that the new value contributions are necessary to the reorganization of the
Debtor. Without them, the reorganization could not
occur.
FN45. Code § 1129(a)(9)(A).
Comerica argues in a heading, but provided no
evidence in support, that the new value contribution
of either $480,000 or $1.2 million is not “sufficient.”
FN46
It is not clear whether Comerica intended this
argument to refer to the second requirement, that it be
“substantial,” or to the fifth requirement that it be
“reasonably equivalent to the value or interest received.” It appears to be intended as the former, as it
is merely described as being too “meager” without
any attempt to compare it to the value of the equity
interest the Cowings will receive under the plan.
FN46. Comerica Objection at 11 (“C. The
Plan's Proposed ‘New Equity’ Infusion is
Insufficient.”).
[11] Particularly in the absence of any evidence
to the contrary, the Court finds, as a fact, that
$480,000 is “substantial.” I do so on two independent
bases. First, it is far from nominal or de minimis. To
paraphrase Senator Everett Dircksen, a half million
here and there pretty soon adds up to real money. I
can take judicial notice that it is more than three
times the annual gross salary of a U.S. Bankruptcy
Judge. It is almost ten times the amount found insufficient in Tucson Self–Storage,FN47 and fifteen times
the amount found insubstantial in Ambanc.FN48 It is
more than four times the contribution the Seventh
Circuit found insufficient in Woodbrook,FN49 and
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almost 22 times larger than the contribution found
insufficient in Snyder. FN50 Second, although the
Ninth Circuit expressly declined to hold that the
comparison is appropriate, it is approximately 3% of
the unsecured debt being discharged, more than six
times the percentage that was found insufficient in
Ambanc.FN51
FN47. Oxford Life Ins. Co. v. Tucson Self–
Storage, Inc., 166 B.R. 892, 899 (9th Cir.
BAP 1994) (“Tucson's plan provides the
Debtor's equity security holders or new investors will contribute a total of $50,000 to
the Reorganized Debtor on the Effective
Date.”).
FN48. Liberty National Enterprises v. Ambanc La Mesa Limited Partnership, 115
F.3d 650, 655–56 (9th Cir.1997).
FN49. In re Woodbrook Assocs., 19 F.3d
312, 320 (7th Cir.1994).
FN50. In re Snyder, 967 F.2d 1126, 1132
(7th Cir.1992).
FN51. 115 F.3d at 655 (“$32,000 is less than
0.5% of the total unsecured debt of approximately $4 million.”).
[12] Finally, the Court finds, as a fact, that the
$480,000 effective date cash contribution is more
than reasonably equivalent to the value of the equity
interests received by the Cowings and, in light of the
expiration of exclusivity, satisfies the “top dollar”
requirement of 203 North LaSalle.
Prior to the Supreme Court's analysis in 203
North LaSalle, the Ninth Circuit noted that the fifth
new value requirement—equivalence to the value of
the interest received—is the “most conceptually difficult*17 prong of the new value corollary.” FN52 The
conceptual difficulty exists because, from the inception of the absolute priority rule, the Supreme Court
has indicated that there may be value being retained
by equity interests due to retention of control of an
insolvent enterprise, but has never indicated how the
amount of that value is to be determined. On a balance sheet analysis, there is no value to the equity
interest in a corporation when its debts exceed its

assets. Yet in Boyd,FN53 and reiterated in both Case
and Ahlers,FN55 the Supreme Court held the absolute priority rule to be violated if old equity retained
its interests “only for purposes of control,” even if no
dividends were in prospect. So we know there is
value to such retained equity interests, and we are
required to determine whether that value exceeds the
amount of the new value contributions, but the Court
has never suggested any legal, accounting or economic analysis or methodology by which that determination could be made.
FN54

FN52. Id. at 655.
FN53. Northern Pac. Railway Co. v. Boyd,
228 U.S. 482, 33 S.Ct. 554, 57 L.Ed. 931
(1913).
FN54. Case v. Los Angeles Lumber Products Co., Ltd., 308 U.S. 106, 60 S.Ct. 1, 84
L.Ed. 110 (1939).
FN55. Norwest Bank Worthington v. Ahlers,
485 U.S. 197, 108 S.Ct. 963, 99 L.Ed.2d
169 (1988).
The answer to this conceptual difficulty may be
found in 203 North LaSalle, which had not been decided when the Ninth Circuit called this the “most
conceptually difficult prong” of the new value corollary. Like Boyd, Case and Ahlers, 203 North LaSalle
also focused on the value of control of the debtor and
its assets. But unlike those precedents, 203 North
LaSalle for the first time pinpointed exactly where
that value is found, and why it is not found in a balance sheet. While declining to define it as constituting “property,” the Court found the problematic value
to subsist in the plan's “provision for vesting equity in
the reorganized business in the Debtor's partners
without extending an opportunity to anyone else either to compete for that equity or to propose a competing reorganization plan.” FN56 The Court made
clear that it was the retention in the equity holders of
the “exclusive opportunity to propose a plan” that
caused a violation of the absolute priority rule. While
declining to find it to be a “formal” “express option”
right, the Court held that because “no one else could
propose an alternative” plan, “the Debtor's partners
necessarily enjoyed an exclusive opportunity that was
in no economic sense distinguishable from the advantage of the exclusively entitled offeror or option
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holder.” FN57
FN56. 526 U.S. at 454, 119 S.Ct. 1411.
FN57. Id. at 455, 119 S.Ct. 1411.
Thus Justice Souter's analysis in 203 North LaSalle explains why the Court has always found (in
Boyd, Case and Ahlers ) a retention of value that violates the absolute priority rule even when that value
does not appear on a GAAP-prepared balance
sheet—it exists in the option value of the exclusive
right to propose a new value plan. It is not surprising
that it has taken over a hundred years for the Court to
start to identify the basis of that value. Economic
analysis of option value is a relatively recent development, both in academia and in the markets,FN58 that
was certainly not understood when the absolute *18
priority rule was originally adopted or when it was
partially codified.FN59
FN58. For example, the 1997 Nobel Prize in
economics was given to Prof. Robert C.
Merton and Prof. Myron S. Scholes for their
development, in conjunction with Fischer
Black, of the Black–Scholes formula for the
valuation of an option, which was first published in 1973. Their work “laid the foundation for the rapid growth of markets for derivatives in the last ten years.” “The Prize in
Economics 1997—Press Release,” Nobelprize.org, http: nobelprize. org/ nobel_
prizes/ economics/ laureates/ 1997/ press.
html (last visited April 14, 2011).
FN59. Indeed, Prof. Baird has demonstrated
that the failure of leading academics such as
Jerome Frank and William O. Douglas to
consider the possible option value of equity
interests in an insolvent entity underlay their
rejection of the competing relative priority
rule at the time the absolute priority rule was
adopted. Douglas G. Baird, Present at the
Creation: The SEC and the Origins of the
Absolute Priority Rule, 18 AM. BANKR.
INST. L. REV. 591, 604 (2010) (“[I]t is
wrong to think that alternatives to absolute
priority require old equity to have control,
and asserting that the old equity is valueless
merely restates the conclusion that its option
value can be ignored in a reorganization.”).

But if the option value of the exclusive right to
propose a plan is why the Court has always rejected
the “no value” argument FN60 in the context of a new
value plan, then it also means there is no reason to
reject the “no value” analysis when exclusivity has
expired and there is no option value to the right to
propose a plan. In other words, once exclusivity has
expired, the value of the interest being retained
should be determined based on either a pro forma
balance sheet of the reorganized debtor or a capitalization of the reorganized debtor's projected income.
FN60. Norwest Bank Worthington v. Ahlers,
485 U.S. 197, 207–08, 108 S.Ct. 963, 99
L.Ed.2d 169 (1988) (“We join with the consensus of authority which has rejected this
‘no value’ theory. Even where debts far excess the current value of assets, a debtor
who retains his equity interest in the enterprise retains ‘property.’ Whether the value is
‘present or prospective, for dividends or
only for purposes of control,’ a retained equity interest is a property interest to ‘which
the creditors [are] entitled ... before the
stockholders [can] retain it for any purpose
whatever’ [citing Boyd ]. Indeed, even in a
sole proprietorship, where ‘going concern’
value may be minimal, there may still be
some value in the control of the enterprise;
obviously, also at issue is the interest in potential future profits of a now-insolvent
business.”)
Neither expert who testified at confirmation attempted to determine an enterprise value of the reorganized debtor based on a present value of its projected income stream. Nor has either expert opined as
to an enterprise value based on a multiple of the projected EBITDA, another common method of valuing
an operating business based on its projected earnings.
Either of those methods is probably more sound than
determining value of the new equity interests simply
based on a reorganized balance sheet.
The Debtor's CFO Dave Gonzales testified that
based on a discounted projected cash flow, using an
equity investor's discount rate of 25%, and assuming
a terminal enterprise value based on multiple of three
times EBITDA, the result was a negative equity in
the range of $9 million. The Court allowed this testi-
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mony as to how the math works out, but did not allow Mr. Gonzales to testify to an opinion that the
25% discount rate or the 3 X EBITDA numbers were
appropriate.FN61
FN61. This testimony was also submitted in
paragraphs 180–182 of the Gonzales' Declaration, but that testimony was not admitted
due to Comerica's objection that it was expert testimony that was not timely disclosed.
The Court sustained a similar objection to
Mr. Gonzales' live testimony as to his opinions, but overruled the objection as to the
mathematical calculations.
But when expert opinion evidence of a discounted cash flow valuation is not available, the balance sheet approach supplies sufficient evidence to
satisfy the preponderance of evidence standard applicable to confirmation of a plan, at least when there is
no evidence to the contrary.FN62

that the value of the new value contributions substantially exceeds the value of the equity interests that the
Cowings will receive under the plan.
Conclusion
For these reasons, the Court finds and concludes
that the First Amended Plan satisfies all of the requirements of § 1129(a) and (b), that the objections
of Comerica must be denied, and that the plan must
be confirmed. Counsel for Debtor is requested to
upload a form of order of confirmation, which when
entered shall be the final, appealable order.
Bkrtcy.D.Ariz.,2011.
In re Red Mountain Machinery Co.
448 B.R. 1, 65 Collier Bankr.Cas.2d 773, Bankr. L.
Rep. P 81,984
END OF DOCUMENT

FN62. Liberty National Enterprises v. Ambanc La Mesa Limited Partnership, 115
F.3d 650, 653 (9th Cir.1997) (“The bankruptcy court must confirm a Chapter 11
debtor's plan of reorganization if the debtor
proves by a preponderance of the evidence”
that it satisfies the requirements of Code §
1129(a) and (b)).
*19 It is stipulated that Comerica's claim that
must be paid under the plan is in excess of $15 million, and that the value of the Debtor's assets is $10
million. Consequently upon the effective date of the
plan the reorganized debtor will be insolvent on a
balance sheet basis, even considering the new value
contribution, whether it be regarded as having a balance sheet value of $480,000 or $1.2 million. Because the reorganized debtor will be balance sheet
insolvent, there will be no value to its equity interests. Compared to this zero value for the equity in the
reorganized Debtor, the new value contributions substantially exceed that value, whether they be regarded
as having a value of either $480,000 or $1.2 million.
Because exclusivity has expired long ago, the Court
finds as a fact that there is no “option value” (or any
other value within the contemplation of Boyd, Case,
Ahlers or 203 North LaSalle) to the exclusive right to
propose a new value plan or to be the contributors of
that new value. Therefore the Court finds as a fact
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United States Court of Appeals,
Seventh Circuit.
In the Matter of RIVER ROAD HOTEL PARTNERS, LLC, River Road Expansion Partners, LLC,
RadLAX Gateway Hotel, LLC and RadLAX Gateway Deck, LLC, Debtors–Appellants,
v.
AMALGAMATED BANK, Appellee.
Nos. 10–3597, 10–3598.
Argued April 7, 2011.
Decided June 28, 2011.
Background: Debtors appealed from an order of the
United States Bankruptcy Court for the Northern
District of Illinois, Bruce W. Black, J., 2010 WL
6634603, which denied the bid procedures motions
that they filed in connection with the their Chapter 11
reorganization plans.
Holdings: The Court of Appeals, Cudahy, Circuit
Judge, held that:
(1) fact that debtors' original reorganization plans
were based on asset purchase agreements that had
expired did not render their appeal moot, and
(2) Bankruptcy Code requires that cramdown plans
that contemplate selling encumbered assets free and
clear of liens at an auction must satisfy the requirements set forth in subsection specifying specific requirements applicable to such plans, and cannot qualify for confirmation based solely on satisfaction of
the indubitable equivalence standard.
Affirmed.
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clear of liens at an auction must satisfy the requirements set forth in subsection specifying requirements
applicable to such plans; such reorganization plans
cannot qualify for confirmation based solely on satisfaction of the indubitable equivalence standard. 11
U.S.C.A. §§ 1129(b)(2)(A)(ii), (iii) .
[8] Statutes 361

184

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k180 Intention of Legislature
361k184 k. Policy and Purpose of Act.
Most Cited Cases
Statutes 361

Before CUDAHY, MANION, and HAMILTON,
Circuit Judges.

181(2)

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k180 Intention of Legislature
361k181 In General
361k181(2) k. Effect and Consequences. Most Cited Cases
Statutes 361

John W. Costello, Attorney, Wildman, Harrold, Allen
& Dixon LLP, Chicago, IL, Adam A. Lewis, Attorney, Morrison & Foerster LLP, San Francisco, CA,
for Appellee.

206

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k204 Statute as a Whole, and Intrinsic
Aids to Construction
361k206 k. Giving Effect to Entire
Statute. Most Cited Cases
Statutory interpretations that result in provisions
being superfluous are highly disfavored; further,
when deciding between competing understandings of
a statute, courts often consider the objectives of the
larger statutory scheme and select the meaning that
produces a substantive effect that is compatible with
the rest of the law.
Appeals from the United States Bankruptcy Court for
the Northern District of Illinois, Eastern Division.
Nos. 09–B–30029, 09–B–30047—Bruce W. Black,
Bankruptcy Judge.David M. Neff, Attorney, Perkins
Coie, Chicago, IL, for Debtors–Appellants.

CUDAHY, Circuit Judge.
*1 Debtors–Appellants appeal from a bankruptcy
court order denying the bid procedures motions that
they filed in connection with the their Chapter 11
reorganization plans. They argue that the bankruptcy
court erred in finding that their plan could not be confirmed over the objections of its secured creditors
because it did not qualify for “fair and equitable”
status under 11 U.S.C. § 1129(b)(2)(A). We affirm.FN1
I. Factual Background
A. The River Road Debtors
In 2007 and 2008, River Road Hotel Partners,
LLC, River Road Expansion Partners, LLC, and related entities (“the River Road Debtors”) built the
InterContinental Chicago O'Hare Hotel and affiliated
event space. In order to construct the hotel and event
space, these entities obtained construction loans totalling approximately $155,500,000 from the Longview
Ultra Construction Loan Investment Fund and the
Longview Ultra I Construction Loan Investment
Fund (“the River Road Lenders”). The loan documents designated Amalgamated Bank as the administrative agent and trustee of the River Road Lenders.
The InterContinental Chicago O'Hare Hotel and
affiliated facilities opened in September 2008. Several months later, the River Road Debtors requested
that the River Road Lenders supply them with several
million dollars in additional funding so that they
could finish building the hotel's restaurant and pay
their general contractors and suppliers. The River
Road Lenders entered into negotiations with the
River Road Debtors concerning the conditions under
which additional funding would be provided, but the
parties could not agree on mutually satisfactory
terms.FN2
On August 17, 2009, each of the River Road
Debtors filed voluntary petitions for relief under
Chapter 11 of 11 U.S.C. §§ 101, et seq. (the Bankruptcy Code, hereinafter “the Code”) in the United
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States Bankruptcy Court for the Northern District of
Illinois, Eastern Division. At the time the petition
was filed, the River Road Debtors owed at least
$140,000,000 on the loans, with over $1,000,000 in
interest accruing per month. In addition, approximately $9,500,000 in mechanics' liens have been
asserted against the InterContinental Chicago O'Hare
Hotel and its affiliated event spaces.
B. The RadLAX Debtors
In 2007, RadLAX Gateway Hotel, LLC, purchased the property now known as the Radisson Hotel at Los Angeles International Airport. In order to
purchase the hotel, pay for renovations and build a
parking structure on an adjacent parcel of real estate
(which was to be owned by a related entity, RadLAX
Gateway Deck, LLC), RadLAX Gateway Hotel,
LLC, and its affiliates (“the RadLAX Debtors”) obtained a construction loan totaling approximately
$142,000,000 from the Longview Ultra Construction
Loan Investment Fund (“the RadLAX Lenders”). The
loan documents designated Amalgamated Bank as
the administrative agent and trustee of the RadLAX
Lenders.
During the course of building the parking structure the RadLAX Debtors incurred several million
dollars of unanticipated costs. Around March 2009,
the RadLAX Debtors ran out of funds and had to halt
construction.FN3 The RadLAX Lenders entered into
negotiations with the RadLAX Debtors concerning
the conditions under which additional funding would
be provided, but the parties could not agree on mutually satisfactory terms.
*2 On August 17, 2009, each of the RadLAX
Debtors filed voluntary petitions for relief under
Chapter 11 of the Code in the United States Bankruptcy Court for the Northern District of Illinois,
Eastern Division. At the time the petition was filed,
the RadLAX Debtors owed at least $120,000,000 on
the loans, with over $1,000,000 in interest accruing
per month. In addition, over $15,000,000 in mechanics' liens have been asserted against the RadLAX
properties.
C. Proceedings Before the Bankruptcy Court
On August 20, 2009, the bankruptcy court entered orders directing the joint administration of the
River Road Debtors' bankruptcy cases under Case
No. 09–30029. The court also entered orders direct-

ing the joint administration of the RadLAX Debtors'
bankruptcy cases under Case No. 09–30047. Each set
of Debtors continues to operate their businesses as
debtors-in-possession pursuant to sections 1107(a)
and 1108 of the Code.
On June 4, 2010, the River Road and RadLAX
Debtors (collectively, “the Debtors”) submitted their
reorganization plans to the bankruptcy court for confirmation. Both plans sought to sell substantially all
of the Debtors' assets, with the proceeds to be distributed among the Debtors' creditors in accordance with
the Code's priority rules. The Debtors also filed motions requesting the court's approval of their proposed
procedures for conducting the asset sales. Both sets
of proposals sought to auction off the Debtors' assets
to the highest bidder, with the initial bid in each auction being supplied by a stalking horse bidder that
had been lined up in the post-petition, pre-plan period. In one of their bid procedures motions, the
River Road Debtors claimed that they had procured a
stalking horse offer of $42,000,000 for their assets.
On June 22, 2010, the RadLAX Debtors filed copies
of a proposed asset purchase agreement that offered
$47,500,000 for their assets.
On July 8, 2010, Amalgamated Bank, on behalf
of the River Road and RadLAX Lenders (collectively, “the Lenders”), filed objections to the Debtors'
proposed bid procedures. Because the Debtors' plans
would impair the Lenders' interests and the Lenders
had not accepted the plans, they could not be confirmed unless they qualified for one of the exceptions
listed in Section 1129(b)(2)(A) of the Code. See 11
U.S.C. § 1129(a)(8), (b). Amalgamated argued that
the Debtors' plans could not satisfy Section
1129(b)(2)(A)'s requirements because they sought to
sell encumbered assets free and clear of liens without
allowing the Lenders to bid their credit at the asset
auctions, in violation of 11 U.S.C. §
1129(b)(2)(A)(ii)'s requirement that secured lenders
be given credit-bidding rights. The Debtors filed omnibus replies to Amalgamated's objections, arguing
that, while their plans did not comply with Section
1129(b)(2)(A)(ii)'s requirements, they were still confirmable
because
they
satisfied
Section
1129(b)(2)(A)(iii)'s requirements.
On July 22, 2010, the bankruptcy court orally
ruled that the Debtors' plans could not be confirmed
under Section 1129(b)(2)(A)(iii). On October 5,
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2010, the court entered orders denying the Debtors'
bid procedure motions. The Debtors filed notices of
appeal and motions requesting that the bankruptcy
court certify their appeals directly to this court pursuant to 11 U.S.C. § 158(d)(2)(A). On November 4,
2010, the court entered certifications for direct appeal
to this court for both cases. On November 30, 2010,
we entered an order authorizing and consolidating the
River Road and RadLAX appeals.
II. Discussion
*3 This appeal presents two issues for this court
to decide. First, we must determine whether events
that occurred subsequent to the filing of the appeal
have mooted the parties' dispute. Second, if we find
that the appeal is not moot, we must turn to the merits
of the Debtors' appeal and decide whether the bankruptcy court's interpretation of 11 U.S.C. §
1129(b)(2)(A) was correct.
A. The Issue Raised by the Debtors' Appeal Is Not
Moot
[1] The Lenders claim that it would be inappropriate for this court to review the bankruptcy court's
denial of the Debtors' bid procedure motions because
the Debtors' proposed plans are no longer pending
before the bankruptcy court. The Lenders contend
that the reorganization plans that the court originally
considered are no longer viable due to the passing of
several expiration dates contained in the asset purchase agreements that the Debtors filed. They alternatively argue that statements from the Debtors indicate that the Debtors have abandoned their original
reorganization plans.
[2] We reject the Lenders' mootness argument.
While “it is well-settled that a federal court has no
authority to give opinions upon moot questions or
abstract propositions,” Porco v. Trs. of Ind. Univ.,
453 F.3d 390, 394 (7th Cir.2006), an issue will not be
considered moot unless the parties lack a “legally
cognizable interest in the outcome.” Olson v. Brown,
594 F.3d 577, 580 (7th Cir.2010). It does not appear
that the Debtors' reorganization plans suffer from
either of the defects—the passing of expiration dates
or abandonment—identified by the Lenders. On February 15, 2011, the RadLAX Debtors filed an
amended asset purchase agreement with the bankruptcy court that largely resembled the agreement
that was submitted in connection with the original
reorganization plans. On March 2, 2011, the River

Road Debtors filed a similar agreement. None of the
confirmation deadlines contained in the amended
agreements have expired. Further, the Debtors' statements before this court and the fact that they have
filed amended agreements provide convincing evidence that the Debtors have not abandoned their asset
sale plans.
[3] Even if we were to find that the Debtors'
original reorganization plans were based on asset
purchase agreements that had expired, the Lenders
have failed to show why this appeal would not fit
squarely within the exception to mootness that we
have recognized for cases that, due to timing issues,
would otherwise evade review. See, e.g., Fed. Election Comm'n v. Wis. Right to Life, Inc., 551 U.S. 449,
462, 127 S.Ct. 2652, 168 L.Ed.2d 329 (2007);
Krislov v. Rednour, 226 F.3d 851, 858 (7th
Cir.2000). A court can disregard mootness and retain
jurisdiction over an appeal when the challenged action is (1) too short in duration to be fully litigated
prior to cessation or expiration and (2) there is a reasonable expectation that the same appealing party
will be subject to the same action again. Fed. Election Comm'n v. Wis. Right to Life, Inc., 551 U.S. at
462.
*4 [4] This appeal satisfies both of these requirements. First, essentially all bankruptcy plans
that seek to liquidate the debtor's assets will be based
on asset purchase agreements that contain sales provisions with confirmation deadlines. These deadlines
are, by economic necessity, quite short in duration.
Hence, it will rarely, if ever, be the case that an appellate court would have the opportunity to review a
bankruptcy court's confirmation decision prior to the
expiration of such deadlines. Second, it is reasonable
to expect that, if this appeal were dismissed for
mootness, the Debtors would simply re-file their reorganization plans with new asset purchase agreements and the bankruptcy court would deny confirmation on the same grounds, giving the Debtors
grounds for bringing the same appeal before this
court.
B. 11 U.S.C. § 1129(b)(2)(A) Does Not Authorize
Debtors To Use Subsection (iii) To Confirm a Reorganization Plan that Seeks To Sell Encumbered
Assets Free and Clear of Liens Without Providing
Secured Creditors the Right To Credit Bid
The Debtors contends that the bankruptcy court
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misinterpreted Section 1129(b)(2)(A) of the Code
when it held that their plans could not be confirmed
because they did not “comply with the specific requirements of Section 1129(b)(2)(A)(ii).” They argue
that their plans should have been confirmed because
they satisfied the conditions set forth in Section
1129(b)(2)(A)(iii). Thus, this appeal presents a single, relatively straightforward question concerning
the proper interpretation of Section 1129(b)(2)(A)
and its subsections.
The bankruptcy court held that, when a debtor's
reorganization plan has not been approved by its secured creditors and proposes the sale of encumbered
assets free and clear of liens, Section 1129(b)(2)(A)
provides the exclusive means by which it can be confirmed. The court did not attempt to provide its own
in-depth justification for its construal of Section
1129(b)(2)(A), but stated that its holding was based
upon the statutory analysis set forth in Judge Ambro's
dissent in In re Philadelphia Newspapers, 599 F.3d
298 (3d Cir.2010). Because we review a bankruptcy
court's interpretation of the Code's provisions under
the de novo standard, we must conduct our own, independent analysis of Section 1129(b)(2)(A)'s meaning. Frey v. EPA, 403 F.3d 828, 833 (7th Cir.2005).
(1) Overview of Section 1129(b)(2)(A) and Relevant Precedents
Before attempting to decipher Section
1129(b)(2)(A)'s proper meaning, a brief review of the
statute and the way it has been construed by the
courts is merited. Section 1129 of the Code sets forth
the criteria that a debtor's Chapter 11 reorganization
plan must satisfy to be confirmed by a bankruptcy
court. While the Code generally requires that reorganization plans be accepted by each class of claimants (or, alternatively, leave the claims of nonassenting classes unimpaired), see 11 U.S.C. §
1129(a)(8), Subsection (b) of Section 1129 excepts
certain plans from this requirement. Plans that are
confirmed under Section 1129(b) are often referred to
as cramdown plans because they have been
“crammed down the throats of objecting creditors.”
Kham & Nate's Shoes No. 2, Inc. v. First Bank, 908
F.2d 1351, 1359 (7th Cir.1990). Subsection (b)(1)
states that, in order for a plan to be confirmed over
the objection of a class of creditors, it must be “fair
and equitable, with respect to each class of claims or
interests that is impaired under, and has not accepted,
the plan.” Subsection (b)(2)(A) defines what consti-

tutes “fair and equitable” treatment in the secured
creditor context. It states that a plan is “fair and equitable” if it provides:
*5 (i)
(I) that the holders of such claims retain the liens
securing such claims, whether the property subject to such liens is retained by the debtor or
transferred to another entity, to the extent of the
allowed amount of such claims; and
(II) that each holder of a claim of such class receive on account of such claim deferred cash
payments totaling at least the allowed amount of
such claim, of a value, as of the effective date of
the plan, of at least the value of such holder's interest in the estate's interest in such property;
(ii) for the sale, subject to section 363(k) of this title, of any property that is subject to the liens securing such claims, free and clear of such liens,
with such liens to attach to the proceeds of such
sale, and the treatment of such liens on proceeds
under clause (i) or (iii) of this subparagraph; or
(iii) for the realization by such holders of the indubitable equivalent of such claims.
11 U.S.C. § 1129(b)(2)(A).
Traditionally, the majority of cramdown plans
have sought confirmation under Subsection (ii) of
1129(b)(2)(A). Given the detailed and carefully tailored language used in this subsection, it has rarely
been difficult for courts to determine whether plans
qualify for “fair and equitable” status. Plans that propose selling an encumbered asset free and clear of
liens could be confirmed over the objections of secured creditors so long as the debtor's asset sale complies with Section 363(k) of the Code. Sales comply
with Section 363(k) if they permit parties with secured claims to “offset [their] claim against the purchase price of [the asset]” when entering bids to purchase the asset, an arrangement that is popularly referred to as credit bidding.
An increasing number of debtors, however, have
begun to seek confirmation of their plans under Subsection (iii) of 1129(b)(2)(A). Because the language
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used in this provision is both sparse and general, determining whether a reorganization plan can qualify
as “fair and equitable” under this subsection is no
simple task. As written, the statute does not provide
guidance concerning (1) what types of plans fall
within Subsection (iii)'s scope or (2) what constitutes
the “indubitable equivalent” of a secured creditor's
claim. Resolving the first issue is not easy because
nothing in the text of Section 1129(b)(2)(A) indicates
whether subsection (iii) can be used to confirm every
type of reorganization plan or only those plans that
fall outside the scope of Subsections (i) and (ii). Resolving the second issue is difficult because “indubitable equivalent” is not a term that has been defined
by the Code or the courts. In re Pacific Lumber, Co.,
584 F.3d 229, 246 (5th Cir.2009) (noting that “[w]hat
measures constitute the indubitable equivalent of the
value of the [secured creditor's] collateral are rarely
explained in case law”).
Two of our sister circuits recently issued opinions analyzing Section 1129(b)(2)(A). Philadelphia
Newspapers, 599 F.3d 298; Pacific Lumber, 584 F.3d
229. In Pacific Lumber, the Fifth Circuit held that a
plan that proposed the sale of the debtor's encumbered assets to a specified purchaser for an amount
equal to the judicially-determined value of the assets
qualified as “fair and equitable” under Subsection
(iii) of Section 1129(b)(2)(A). Pacific Lumber, 584
F.3d at 249. In Philadelphia Newspapers, the Third
Circuit held, in a 2–1 decision with one of the members of the majority concurring in the judgment, that
a plan that proposed selling the debtor's encumbered
assets free and clear of liens in an auction where
credit bidding would not be allowed could qualify as
“fair and equitable” under Subsection (iii).
Philadelphia Newspapers, 599 F.3d at 318. Both majority opinions held that Subsection (iii)'s scope was
not limited by its neighboring subsections and that
the proceeds from the sale of encumbered assets constituted the indubitable equivalent of the secured
creditors' claims. Judge Ambro's dissent in Philadelphia Newspapers rejected both of these conclusions,
arguing that the majority's reading of the statute was
at odds with the text of the statute itself, various canons of statutory interpretation, the statute's legislative
history, interests expressed in other parts of the Code
and the settled expectations of lenders and borrowers.
(2) The Plain Language of Section 1129(b)(2)(A)
Does Not Clearly Authorize Confirmation of the

Debtors' Reorganization Plans
*6 [5][6] With this background information in
mind, we can begin our analysis of Section
1129(b)(2)(A)'s meaning in earnest. When attempting
to decipher the proper interpretation of a statute, we
begin by determining “whether the language at issue
has a plain and unambiguous meaning with regard to
the particular dispute in the case.” Robinson v. Shell
Oil Co., 519 U.S. 337, 340, 117 S.Ct. 843, 136
L.Ed.2d 808 (1997). When interpreting statutory language, the meaning attributed to a phrase “depends
upon reading the whole statutory text, considering the
purpose and context of the statute, and consulting any
precedents or authorities that inform the analysis.”
Kasten v. Saint–Gobain Performance Plastics Corp.,
––– U.S. ––––, ––––, 131 S.Ct. 1325, 1330, 179
L.Ed.2d 379 (2011); see also United States v. Webber, 536 F.3d 584, 593 (7th Cir.2008) (stating that
“we give words their ordinary meaning unless the
context counsels otherwise”). If we find that the language in a statute is unambiguous, we will not conduct further inquiry into its meaning and enforce the
statute in accordance with its plain meaning.
BedRoc, Ltd. v. United States, 541 U.S. 176, 183, 124
S.Ct. 1587, 158 L.Ed.2d 338 (2004); Ind. Forest Alliance, Inc. v. United States Forest Serv., 325 F.3d
851, 857 (7th Cir.2003). Thus, the first step we must
take in resolving this appeal is determining whether
the language of Section 1129(b)(2)(A) unambiguously authorizes the confirmation of reorganization
plans such as those proposed by the Debtors under
Subsection (iii).
[7] The Debtors contend that the plain language
of Section 1129(b)(2)(A) orders courts to approve
any cramdown plan—including those that propose
selling encumbered assets free and clear of liens—
that satisfies Subsection (iii)'s requirement that the
plan provides secured creditors with the indubitable
equivalent of their claims. They also argue that the
statute's language unambiguously indicates that a
plan that provides a secured creditor with the proceeds from the sale of an asset at an auction that does
not permit credit bidding satisfies the indubitable
equivalence requirement. In support of their positions, the Debtors cite the majority's decision in
Philadelphia Newspapers, reiterating many of the
arguments articulated in that case. FN4 Unsurprisingly,
the Lenders disagree with the Debtors' claims, arguing that cramdown plans that seek to sell encumbered
assets free and clear of liens must satisfy Subsection
(ii)'s requirements and that the Debtors' proposed
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sales would not provide the Lenders with the indubitable equivalent of their claims. The Lenders contend
that Judge Ambro's dissent in Philadelphia Newspapers provides a superior analysis of Section
1129(b)(2)(A).

preciated in value and is now worth less than
$100,000, a reorganization plan will give the creditor
the indubitable equivalent of its claim if the plan
gives the creditor something worth the asset's current
market value.

We reject the Debtors' contentions for two reasons. First, like the bankruptcy court, we find the
statutory analysis articulated by Judge Ambro in his
Philadelphia Newspapers dissent to be compelling.
Nothing in the text of Section 1129(b)(2)(A) directly
indicates whether Subsection (iii) can be used to confirm any type of plan or if it can only be used to confirm plans that propose disposing of assets in ways
that can be distinguished from those covered by Subsections (i) and (ii).FN5 Hence, there are two plausible
interpretations of the statute: one that reads Subsection (iii) as having global applicability and one that
reads it as having a much more limited scope. See
Philadelphia Newspapers, 599 F.3d at 324–27 (Ambro, J., dissenting). Because, at this stage of our
analysis, we are limited to considering the plain text
of the statute and “reasonable minds can differ on the
interpretation of Section 1129(b)(2)(A) as it applies
to plan sales free of liens,” we find that the statute
does not have a single plain meaning. Id . at 322.
Accordingly, we must look beyond the text of
Section 1129(b)(2)(A) to determine which of its possible interpretations is the correct one. Second, we
find that, even if we analyze Subsection (iii) of
Section 1129(b)(2)(A) in isolation, the text of the
provision does not unambiguously indicate that plans
such as those proposed by the Debtors qualify for
“fair and equitable” status. Subsection (iii) states that
a reorganization plan can be confirmed over the objections of secured creditors if it provides the creditors with the “indubitable equivalent” of their claims.
What constitutes the “indubitable equivalent” of a
creditor's secured claim depends on the amount of the
creditor's lien and the current value of the secured
asset. If a creditor's claim is oversecured, then the
indubitable equivalent of the creditor's claim is its
face value. For instance, where a creditor has a
$100,000 lien on an asset worth $500,000, a reorganization plan will only give the creditor the indubitable equivalent of its claim if it gives it something
worth $100,000 (e.g., that amount in cash or a replacement lien for that amount on another asset). If a
creditor's claim is undersecured, then the indubitable
equivalent of the creditor's secured claim equals the
current value of the asset. For instance, where a
creditor has a $100,000 lien on an asset that has de-

*7 Determining the value of an undersecured
creditor's claim is problematic because it is usually
difficult to discern the current market value of the
types of assets that are sold in corporate bankruptcies.
The Code recognizes two basic mechanisms for solving these types of valuation problems: judicial valuation of an asset's value, 11 U.S.C. § 506(a)(1), and
free market valuation of an asset's value as established in an open auction, 11 U.S.C. §§ 363(k),
1129(b)(2)(A). The Debtors argue that, because their
proposed plans would sell their assets at an open auction and the Lenders would receive the proceeds from
these sales, the free market will determine the assets'
current values and the Lenders will receive the indubitable equivalent of their secured claims.
The Debtors' argument is flawed, however, because of the incongruity between the auctions proposed in the plans and those recognized elsewhere in
the Code. In order to auction off an encumbered asset
free and clear of liens under Sections 363(k) or
1129(a)(2)(B)(ii), for instance, the Code requires that
parties with secured interests in the assets be permitted to credit bid. By granting secured parties this ability, the Code provides lenders with means to protect
themselves from the risk that the winning auction bid
will not capture the asset's actual value. If a secured
lender feels that the bids that have been submitted in
an auction do not accurately reflect the true value of
the asset and that a sale at the highest bid price would
leave them undercompensated, then they may use
their credit to trump the existing bids and take possession of the asset. In essence, by granting secured
creditors the right to credit bid, the Code promises
lenders that their liens will not be extinguished for
less than face value without their consent. This protection is important since there are number of factors
that create a substantial risk that assets sold in bankruptcy auctions will be undervalued.FN6
Because the Debtors' proposed auctions would
deny secured lenders the ability to credit bid, they
lack a crucial check against undervaluation. Consequently, there is an increased risk that the winning
bids in these auctions would not provide the Lenders
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with the current market value of the encumbered assets. Nothing in the text of Section 1129(b)(2)(A)
indicates that plans that might provide secured lenders with the indubitable equivalent of their claims can
be confirmed under Subsection (iii). Hence, we find
that a plain-meaning reading of Subsection (iii)'s text
does not establish that it can be used to confirm plans
that propose auctioning off a debtor's encumbered
assets free and clear of liens without allowing credit
bidding.
(3) The Better Interpretation of Section
1129(b)(2)(A)(iii) Does Not Permit Confirmation
of the Debtors' Reorganization Plans Under Subsection (iii)
[8] Because the text of Section 1129(b)(2)(A)
suggests more than one plausible understanding of
the statute, we must apply well-established principles
of statutory interpretation to determine which of these
understandings is superior. In general, canons of
statutory construction urge courts to interpret statutes
in ways that make every part of the statute meaningful. TRW Inc. v. Andrews, 534 U.S. 19, 31, 122 S.Ct.
441, 151 L.Ed.2d 339 (2001). Interpretations that
result in provisions being superfluous are highly disfavored. Id. Further, when deciding between competing understandings of a statute, courts often consider
the objectives of the larger statutory scheme and select the meaning that “produces a substantive effect
that is compatible with the rest of the law.” United
Sav. Ass'n of Tex. v. Timbers of Inwood Forest Assocs., Ltd., 484 U.S. 365, 371, 108 S.Ct. 626, 98
L.Ed.2d 740 (1988); Koons Buick Pontiac GMC, Inc.
v. Nigh, 543 U.S. 50, 60, 125 S.Ct. 460, 160 L.Ed.2d
389 (2004).
*8 The Debtors' proposed interpretation of
Section 1129(b)(2)(A) violates a cardinal rule of
statutory construction. One of the basic tenets that
courts follow when interpreting ambiguous text states
that “a statute ought ... to be so construed that, if it
can be prevented, no clause, sentence, or word shall
be superfluous, void, or insignificant.” Duncan v.
Walker, 533 U.S. 167, 174, 121 S.Ct. 2120, 150
L.Ed.2d 251 (2001). The first two Subsections of
1129(b)(2)(A) set forth the specific conditions that
reorganization plans that seek to sell encumbered
assets in particular manners must meet. Subsection (i)
sets forth requirements that apply to all plans where
the debtor seeks to retain possession of or sell an encumbered asset with the liens attached. Subsection

(ii) sets forth requirements that apply to all plans that
seek to sell an encumbered asset free and clear of
liens. The Debtors propose that we should read Subsection (iii) as stating that any plan that satisfies a
general requirement—the indubitable equivalence
standard—should be granted “fair and equitable”
status. Under their interpretation, plans could qualify
for treatment under Subsection (iii) even if they seek
to dispose of encumbered assets in the ways discussed in Subsections (i) and (ii), but fail to meet
these Subsections' requirements.
This understanding of Section 1129(b)(2)(A)(iii)
is unacceptable because it would render the other
subsections of the statute superfluous.FN7 If, as the
Debtors propose, Subsection (iii) permits a debtor to
sell an asset free and clear of liens without permitting
credit bidding, then it is difficult to see what, if any,
significance Subsection (ii) can have. Similarly, the
Debtors' interpretation would permit properlydesigned reorganization plans to sell encumbered
assets without satisfying the conditions set forth in
Subsection (i). We cannot conceive of a reason why
Congress would state that a plan must meet certain
requirements if it provides for the sale of assets in
particular ways and then immediately abandon these
requirements in a subsequent subsection.FN8 The infinitely more plausible interpretation of Section
1129(b)(2)(A) would read each subsection as stating
the requirements for a particular type of sale and
“construing each of the [ ] subparagraphs ... [as conclusively governing] the category of proceedings it
addresses.” Bloate v. United States, ––– U.S. ––––, –
–––, 130 S.Ct. 1345, 1355, 176 L.Ed.2d 54 (2010).
Under such a reading, plans could only qualify as
“fair and equitable” under Subsection (iii) if they
proposed disposing of assets in ways that are not described in Subsections (i) and (ii).
Also counseling against the Debtors' interpretation of Section 1129(b)(2)(A)(iii) is the fact that it
treats secured creditors' interests in a way that sharply
conflicts with the way that these interests are treated
in other parts of the Code. A review of the “sections
of the Code related to plan sales of encumbered property free of its liens, as well as sections concerning
the protection afforded to secured creditors,” reveals
that the Code has an expressed interest in insuring
that secured creditors are properly compensated.
Philadelphia Newspapers, 599 F.3d at 331 (Ambro,
J., dissenting). For instance, Sections 363(k) and
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1129(b)(2)(A)(ii) provide a secured creditor with the
right to credit bid whenever a debtor attempts to sell
the asset that secures its debt free and clear of its lien.
Id. Similarly, Section 1111(b) provides secured creditors with means to protect their claims when a debtor
seeks to retain possession of an encumbered asset.
See In re 680 Fifth Ave. Assocs., 29 F.3d 95, 97–98
(2d Cir.1994); Lawrence P. King et al., 7 Collier on
Bankruptcy ¶ 1111.03 (16th ed. Rev.2011). In contrast, the Code does not appear to contain any provisions that recognize an auction sale where credit bidding is unavailable as a legitimate way to dispose of
encumbered assets. Because the Debtors' interpretation of Section 1129(b)(2)(A) would not provide secured creditors with the types of protections that they
are generally accorded elsewhere in the Code, their
interpretation is less plausible than a construction of
the statute that reads Subsection (ii), which offers the
standard protections to creditors, as providing the
only way for plans seeking to sell encumbered assets
free and clear of liens to obtain “fair and equitable”
status. Philadelphia Newspapers, 599 F.3d at 331
(Ambro, J., dissenting).
*9 Because the Debtors' suggested reading of
Subsection (iii) would nullify its neighboring subsections and ignore the protections for secured creditors
recognized in other Code provisions, we reject their
interpretation of the statute. Instead, we find that the
Code requires that cramdown plans that contemplate
selling encumbered assets free and clear of liens at an
auction satisfy the requirements set forth in Subsection (ii) of the statute.
III. Conclusion
For these reasons, the ruling of the bankruptcy
court is
AFFIRMED
FN1. This opinion has been circulated
among all judges of this court in regular active service pursuant to Circuit Rule 40(e).
No judge asked to hear this case en banc.
Judge Flaum took no part in the consideration or decision of this case.
FN2. The River Road Lenders hesitancy to
extend the River Road Debtors additional
credit is understandable, given that the River
Road Debtors had already been provided

with additional funds once and defaulted
under one of the existing loans by failing to
make required interest payments.
FN3. While the RadLAX Lenders claim that
the RadLAX Debtors exhausted all of the
money available under their loan, the RadLAX Debtors claim that they only came up
short because the RadLAX Lenders improperly denied their construction draw requests.
Which account is correct is inconsequential
for the purposes of this appeal.
FN4. Given that the Debtors' assets in this
case have not gone through the judicial
valuation process and the Debtors' reorganization plans involve using an auction to determine the assets' current value, it is clear
that Philadelphia Newspapers is more relevant precedent than Pacific Lumber.
FN5. We disagree with the Philadelphia
Newspapers majority's conclusion that the
use of “or” in Section 1129(b)(2)(A) resolves this issue. Philadelphia Newspapers,
599 F.3d at 305–06. While Section 102(5) of
the Code indicates that “or” should be understood in the term's non-exclusive sense,
several exceptions to this rule have been
recognized. See Philadelphia Newspapers,
599 F.3d at 324 (Ambro, J., dissenting);
Lawrence P. King et al., 2 Collier on Bankruptcy ¶ 102.06 (16th ed. Rev.2011). Hence,
the mere presence of the term “or” is insufficient to resolve this issue.
FN6. Multiple factors contribute to the risk
that an asset will be undervalued in such
sales. First, the speed and timing of a bankruptcy auction often results in undervaluation. Lorie R. Beers, Preparing the Distressed Company for Sale, Am. Bankr.Inst.
J. 44, 45 (Aug. 26, 2007). Second, and
closely related, is the inability to provide
sufficient notice to interested parties. See id.
at 69 (explaining that because of financial
constraints, the development of formal marketing materials and notice to prospective
buyers is often abbreviated, resulting in a
shorter list of interested parties and thereby
reducing the chance that the sale will result
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in full realization of the asset's value). Third,
there is an inherent risk of self-dealing on
the part of existing management. We have
recognized that existing management may
have an incentive to favor “white knight”
bidders favorably disposed to preserving the
existing business over others who might enter higher bids. See Dynamic Corp. of Am. v.
CTS Corp., 805 F.2d 705, 711 (7th
Cir.1986). Fourth, while the credit markets
are more recently showing signs of repair,
they remain in a state of limited liquidity.
Liquidity constraints are likely to keep many
potential bidders on the sidelines, greatly reducing the chance that competitive bidding
will occur. Finally, the fact that bidders must
expend their resources when putting together a bid and are likely to take these costs
into consideration when setting the value of
their bids increases the chance that the asset's sale price will not reflect its actual
value. See Vincent S.J. Buccola & Ashley C.
Keller, Credit Bidding and the Design of
Bankruptcy Auctions, 18 Geo. Mason L.Rev.
99, 121 (2010) (noting that an estate is
unlikely to realize the entire value of an asset because bids will take into account the
bidders' financing costs).

FN8. Indeed, the legislative history for
Section 1129(b)(2)(A) indicates that Subsection (iii) was intended to apply to plans that
propose treating the estate's encumbered assets in ways that are different from those
covered by Subsection (i) and (ii). In re
Philadelphia Newspapers, 559 F.3d at 335–
36 (Ambro, J., dissenting) (reviewing the
congressional record and noting that neither
of the examples of plans that a court could
confirm under clause (iii)—abandonment of
the encumbered asset or providing the secured creditor with a replacement lien on
similar collateral—overlap with plans that
could be confirmed under Subsections (i)
and (ii)).
C.A.7 (Ill.),2011.
River Road Hotel Partners, LLC v. Amalgamated
Bank
--- F.3d ----, 2011 WL 2547615 (C.A.7 (Ill.)), 55
Bankr.Ct.Dec. 13, Bankr. L. Rep. P 82,031
END OF DOCUMENT

FN7. This interpretation would also violate
the canon of statutory construction that
states that when “there is an inescapable
conflict between general and specific ... provisions of a statute, the specific will prevail.” Norman J. Singer & J.D. Shambie
Singer, 2A Sutherland Statutes & Statutory
Construction § 46:5; see also Bloate v.
United States, –––U.S. ––––, ––––, 130
S.Ct. 1345, 1354, 176 L.Ed.2d 54 (2010)
(stating that “general language of a statutory
provision, although broad enough to include
[a matter], will not be held to apply to a matter specifically dealt with in another part of
the same enactment”). Allowing plans to use
Subsection (iii) to accomplish a sale free of
liens without according lenders the procedural protections prescribed by clause (ii)
“places the two clauses in conflict” and
would allow the general to subsume the specific. In re Philadelphia Newspapers, 559
F.3d at 329 (Ambro, J., dissenting).
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Supreme Court of the United States
Lee M. TILL, et ux., Petitioners,
v.
SCS CREDIT CORPORATION.
No. 02-1016.
Argued Dec. 2, 2003.
Decided May 17, 2004.
Background: Secured creditor objected to interest
rate on payments to creditor on cram down loan under debtors' proposed Chapter 13 payment plan. The
United States Bankruptcy Court for the Southern
District of Indiana overruled objection, and creditor
appealed. The District Court, Larry J. McKinney,
Chief Judge, reversed. Debtors appealed, and the
United States Court of Appeals for the Seventh Circuit, Ripple, Circuit Judge, 301 F.3d 583, vacated and
remanded. Certiorari was granted.
Holding: The Supreme Court, Justice Stevens, held
that formula approach, requiring adjustment of prime
national interest rate based on risk of nonpayment,
was appropriate method for determining adequate
rate of interest on cram down loan.
Reversed and remanded.
Justice Thomas filed opinion concurring in
judgment.
Justice Scalia filed dissenting opinion, in which
Chief Justice Rehnquist, Justice O'Connor, and Justice Kennedy joined.
West Headnotes
[1] Interest 219

31

219 Interest
219II Rate
219k31 k. Computation of Rate in General.
Most Cited Cases

Coerced loan approach was not appropriate
method for determining adequate rate of interest on
cram down loan pursuant to Chapter 13 payment
plan; method required bankruptcy court to consider
evidence about market for comparable loans to similar debtors, an inquiry far removed from court's usual
task of evaluating debtors' financial circumstances
and feasibility of their debt adjustment plan, and it
overcompensated creditor. (Per Justice Stevens, with
three Justices concurring, and one Justice concurring
in judgment). Bankr.Code, 11 U.S.C.A. §
1325(a)(5)(B).
[2] Interest 219

31

219 Interest
219II Rate
219k31 k. Computation of Rate in General.
Most Cited Cases
Presumptive contract rate approach was not appropriate method for determining adequate rate of
interest on cram down loan pursuant to Chapter 13
payment plan; approach improperly focused on creditor's potential use of proceeds of foreclosure sale, it
required debtor to obtain information about creditor's
costs of overhead, financial circumstances, and lending practices to rebut presumptive contract rate, it
could have produced absurd results, entitling inefficient, poorly managed lenders with lower profit margins to obtain higher cram down rates than well managed, better capitalized lenders, and similarly situated
creditors could have ended up with vastly different
cram down rates. (Per Justice Stevens, with three
Justices concurring, and one Justice concurring in
judgment).
Bankr.Code,
11
U.S.C.A.
§
1325(a)(5)(B).
[3] Interest 219

31

219 Interest
219II Rate
219k31 k. Computation of Rate in General.
Most Cited Cases
Cost of funds approach was not appropriate
method for determining adequate rate of interest on
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cram down loan pursuant to Chapter 13 payment
plan; approach mistakenly focused on creditworthiness of creditor rather than debtor, it imposed significant evidentiary burden, as debtor seeking to rebut
creditor's asserted cost of borrowing had to introduce
expert testimony about creditor's financial condition,
and creditworthy lender with low cost of borrowing
could have obtained lower cram down rate than financially unsound lender. (Per Justice Stevens, with
three Justices concurring, and one Justice concurring
in judgment). Bankr.Code, 11 U.S.C.A. §
1325(a)(5)(B).
[4] Interest 219

31

219 Interest
219II Rate
219k31 k. Computation of Rate in General.
Most Cited Cases
Formula approach, requiring adjustment of prime
national interest rate based on risk of nonpayment,
was appropriate method for determining adequate
rate of interest on cram down loan pursuant to Chapter 13 payment plan; approach entailed straightforward, familiar, and objective inquiry, and minimized
need for potentially costly additional evidentiary proceedings, and resulting “prime-plus” rate of interest
depended only on state of financial markets, circumstances of bankruptcy estate, and characteristics of
loan, not on creditor's circumstances or its prior interactions with debtor. (Per Justice Stevens, with three
Justices concurring, and one Justice concurring in
judgment).
Bankr.Code,
11
U.S.C.A.
§
1325(a)(5)(B).
**1952 Syllabus FN*
FN* The syllabus constitutes no part of the
opinion of the Court but has been prepared
by the Reporter of Decisions for the convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321,
337, 26 S.Ct. 282, 50 L.Ed. 499.
Under the so-called “cramdown option” permitted by the Bankruptcy Code, a Chapter 13 debtor's
proposed debt adjustment plan must provide each
allowed, secured creditor both a lien securing the
claim and a promise of future property disbursements
whose total value, as of the plan's date, “is not less

than the [claim's] allowed amount,” 11 U.S.C. §
1325(a)(5)(B)(ii). When such plans provide for installment payments, each installment must be calibrated to ensure that the **1953 creditor receives
disbursements whose total present value equals or
exceeds that of the allowed claim. Respondent's retail
installment contract on petitioners' truck had a secured value of $4,000 at the time petitioners filed a
Chapter 13 petition. Petitioners' proposed debt adjustment plan provided the amount that would be
distributed to creditors each month and that petitioners would pay an annual 9.5% interest rate on respondent's secured claim. This “prime-plus” or “formula rate” was reached by augmenting the national
prime rate of 8% to account for the nonpayment risk
posed by borrowers in petitioners' financial position.
In confirming the plan, the Bankruptcy Court overruled respondent's objection that it was entitled to its
contract interest rate of 21%. The District Court reversed, ruling that the 21% ”coerced loan rate” was
appropriate because cramdown rates must be set at
the level the creditor could have obtained had it foreclosed on the loan, sold the collateral, and reinvested
the proceeds in equivalent loans. The Seventh Circuit
modified that approach, holding that the original contract rate was a “presumptive rate” that could be challenged with evidence that a higher or lower rate
should apply, and remanding the case to the Bankruptcy Court to afford the parties an opportunity to
rebut the presumptive 21% rate. The dissent proposed
adoption of the formula approach rejecting a “cost of
funds rate” that would simply ask what it would cost
the creditor to obtain the cash equivalent of the collateral from another source.
Held: The judgment is reversed, and the case is
remanded.
301 F.3d 583, reversed and remanded.
Justice STEVENS, joined by Justice SOUTER,
Justice GINSBURG, and Justice BREYER, concluded that the prime-plus or formula rate best meets
the purposes of the Bankruptcy Code. Pp. 1958-1964.
*466 a) The Code gives little guidance as to
which of the four interest rates advocated by opinions
in this case Congress intended when it adopted the
cramdown provision. A debtor's promise of future
payments is worth less than an immediate lump-sum
payment because the creditor cannot use the money
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right away, inflation may cause the dollar's value to
decline before the debtor pays, and there is a nonpayment risk. In choosing an interest rate sufficient to
compensate the creditor for such concerns, bankruptcy courts must consider that: (1) Congress likely
intended bankruptcy judges and trustees to follow
essentially the same approach when choosing an appropriate interest rate under any of the many Code
provisions requiring a court to discount a stream of
deferred payments back to their present dollar value;
(2) Chapter 13 expressly authorizes a bankruptcy
court to modify the rights of a creditor whose claim is
secured by an interest in anything other than the
debtor's principal residence; and (3) from a creditor's
point of view, the cramdown provision mandates an
objective rather than a subjective inquiry. Pp. 19581960.
(b) These considerations lead to the conclusion
that the coerced loan, presumptive contract rate, and
cost of funds approaches should be rejected, since
they are complicated, impose significant evidentiary
costs, and aim to make each individual creditor whole
rather than to ensure that a debtor's payments have
the required present value. Pp. 1960-1961.
(c) The formula approach has none of these defects. Taking its cue from ordinary lending practices,
it looks to the national prime rate, which reflects the
financial market's estimate of the amount a commercial bank should charge a creditworthy commercial
borrower to compensate**1954 for the loan's opportunity costs, the inflation risk, and the relatively
slight default risk. A bankruptcy court is then required to adjust the prime rate to account for the
greater nonpayment risk that bankrupt debtors typically pose. Because that adjustment depends on such
factors as the estate's circumstances, the security's
nature, and the reorganization plan's duration and
feasibility, the court must hold a hearing to permit the
debtor and creditors to present evidence about the
appropriate risk adjustment. Unlike the other approaches proposed in this case, the formula approach
entails a straightforward, familiar, and objective inquiry, and minimizes the need for potentially costly
additional evidentiary hearings. The resulting primeplus rate also depends only on the state of financial
markets, the bankruptcy estate's circumstances, and
the loan's characteristics, not on the creditor's circumstances or its prior interactions with the debtor. The
risk adjustment's proper scale is not before this Court.

The Bankruptcy Court approved 1.5% in this case,
and other courts have generally approved 1% to 3%,
but respondent claims a risk adjustment in this range
is inadequate. The issue *467 need not be resolved
here; it is sufficient to note that courts must choose a
rate high enough to compensate a creditor for its risk
but not so high as to doom the bankruptcy plan. Pp.
1961-1962.
Justice THOMAS concluded that the proposed
9.5% rate will sufficiently compensate respondent for
the fact that it is receiving monthly payments rather
than a lump sum payment, but that 11 U.S.C. §
1325(a)(5)(B)(ii) does not require that the proper
interest rate reflect the risk of nonpayment. Pp. 19651968.
(a) The plain language of § 1325(a)(5)(B)(ii) requires a court to determine, first, the allowed amount
of the claim; second, what is the property to be distributed under the plan; and third, the “value, as of
the effective date of the plan,” of the property to be
distributed. This third requirement, which is at issue
here, incorporates the principle of the time value of
money. Section 1325(a)(5)(B)(ii) requires valuation
of the property, not valuation of the plan. Thus, a
plan need only propose an interest rate that will compensate a creditor for the fact that had he received the
property immediately rather than at a future date, he
could have immediately made use of the property. In
most, if not all, cases, where the plan proposes simply a stream of cash payments, the appropriate riskfree rate should suffice. There may be some risk of
nonpayment, but § 1325(a)(5)(B)(ii) does not take
this risk into account. Respondent's argument that §
1325(a)(5)(B)(ii) was crafted to protect creditors
rather than debtors ignores the statute's plain language and overlooks the fact that secured creditors
are compensated in part for the nonpayment risk
through the valuation of the secured claim. Further,
the statute's plain language is by no means debtor
protective. Given the presence of multiple creditorspecific protections, it is not irrational to assume that
Congress opted not to provide further protection for
creditors by requiring a debtor-specific risk adjustment under § 1325(a)(5). Pp. 1965-1967.
(b) Here, the allowed amount of the secured
claim is $4,000, and the property to be distributed
under the plan is cash payments. Because the proposed 9.5% interest rate is higher than the risk-free
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rate, it is sufficient to account for the time value of
money, which is all the statute requires. Pp. 19671968.
STEVENS, J., announced the judgment of the
Court and delivered an opinion, in which SOUTER,
GINSBURG, and BREYER, JJ., joined. THOMAS,
J., filed an opinion concurring in the **1955 judgment, post, p. 1965. SCALIA, J., filed a dissenting
opinion, in which REHNQUIST, C.J., and
O'CONNOR and KENNEDY, JJ., joined, post, p.
1968.
Rebecca J. Harper for the petitioners, by David B.
Salmons, pro hac vice, by special leave of the Court,
for the United States as amicus curiae, supporting the
petitioners.

third alternative is *469 commonly known as the
“cram down option” because it may be enforced over
a claim holder's objection.FN2 Associates Commercial
Corp. v. Rash, 520 U.S. 953, 957, 117 S.Ct. 1879,
138 L.Ed.2d 148 (1997).
FN1. 11 U.S.C. § 1325(a)(5). The text of the
statute reads as follows:
“§ 1325. Confirmation of plan
“(a) Except as provided in subsection (b),
the court shall confirm a plan if.....

Rebecca J. Harper, Counsel of Record, UAWDaimlerChrysler Legal Services Plan, Marion, IN,
Annette F. Rush, UAW-DaimlerChrysler Legal Services Plan, Kokomo, IN, for Petitioners Lee M. Till
and Amy M. Till.

“(5) with respect to each allowed secured
claim provided for by the plan-

John M. Smith, Mishawaka, Indiana, Roger P. Ralph,
Indianapolis, Indiana, G. Eric Brunstad, Jr., Counsel
of Record, Patrick J. TrostleRobert A. Brundage,
Rheba Rutkowski, Susan Kim Nicole Anker, Renee
M. Dailey, Bryan Short, Alexis Freeman, Timothy
Watson, Lawrence P. Baxler, Eleanor H. Gilbane,
Rebecca L. Bouchard, Bingham McCutchen LLP,
Hartford, Connecticut, for Respondent.

“(B)(i) the plan provides that the holder of
such claim retain the lien securing such
claim; and

For U.S. Supreme Court briefs, see:2003 WL
22070366
(Pet.Brief)2003
WL
22466039
(Resp.Brief)2003 WL 22873081 (Reply.Brief)
Justice STEVENS announced the judgment of the
Court and delivered an opinion, in which Justice
SOUTER, Justice GINSBURG, and Justice BREYER
join.
*468 To qualify for court approval under Chapter 13 of the Bankruptcy Code, an individual debtor's
proposed debt adjustment plan must accommodate
each allowed, secured creditor in one of three ways:
(1) by obtaining the creditor's acceptance of the plan;
(2) by surrendering the property securing the claim;
or (3) by providing the creditor both a lien securing
the claim and a promise of future property distributions (such as deferred cash payments) whose total
“value, as of the effective date of the plan, ... is not
less than the allowed amount of such claim.” FN1 The

“(A) the holder of such claim has accepted
the plan;

“(ii) the value, as of the effective date of
the plan, of property to be distributed under the plan on account of such claim is
not less than the allowed amount of such
claim; or
“(C) the debtor surrenders the property
securing such claim to such holder....”
FN2. As we noted in Associates Commercial
Corp. v. Rash, 520 U.S. 953, 962, 117 S.Ct.
1879, 138 L.Ed.2d 148 (1997), a debtor may
also avail himself of the second option (surrender of the collateral) despite the creditor's
objection.
Plans that invoke the cramdown power often
provide for installment payments over a period of
years rather than a single payment.FN3 In such circumstances, the amount of each installment must be
calibrated**1956 to ensure that, over time, the creditor receives disbursements whose total present value
FN4
equals or exceeds that of the allowed claim. The
proceedings in this case that led to our grant of cer-
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tiorari identified four different methods of determining the appropriate method with which to perform
that calibration. Indeed, the Bankruptcy Judge, the
District Court, the Court of Appeals majority, and the
dissenting judge each endorsed a different approach.
We detail the underlying facts and describe each of
those approaches before setting forth our judgment as
to which approach best meets the purposes of the
Bankruptcy Code.
FN3. See Rake v. Wade, 508 U.S. 464, 472,
n. 8, 113 S.Ct. 2187, 124 L.Ed.2d 424
(1993) (noting that property distributions
under § 1325(a)(5)(B)(ii) may take the form
of “a stream of future payments”).
FN4. In the remainder of the opinion, we use
the term “present value” to refer to the value
as of the effective date of the bankruptcy
plan.
I
On October 2, 1998, petitioners Lee and Amy
Till, residents of Kokomo, Indiana, purchased a used
truck from Instant Auto Finance for $6,395 plus
$330.75 in fees and taxes. *470 They made a $300
downpayment and financed the balance of the purchase price by entering into a retail installment contract that Instant Auto immediately assigned to respondent, SCS Credit Corporation. Petitioners' initial
indebtedness amounted to $8,285.24-the $6,425.75
balance of the truck purchase plus a finance charge of
21% per year for 136 weeks, or $1,859.49. Under the
contract, petitioners agreed to make 68 biweekly
payments to cover this debt; Instant Auto-and subsequently respondent-retained a purchase money security interest that gave it the right to repossess the
truck if petitioners defaulted under the contract.
On October 25, 1999, petitioners, by then in default on their payments to respondent, filed a joint
petition for relief under Chapter 13 of the Bankruptcy
Code. At the time of the filing, respondent's outstanding claim amounted to $4,894.89, but the parties
agreed that the truck securing the claim was worth
only $4,000. App. 16-17. In accordance with the
Bankruptcy Code, therefore, respondent's secured
claim was limited to $4,000, and the $894.89 balance
was unsecured.FN5 Petitioners' filing automatically
stayed debt-collection activity by their various creditors, including the Internal Revenue Service (IRS),

respondent, three other holders of secured claims, and
unidentified unsecured creditors. In addition, the filing created a bankruptcy estate, administered by a
trustee, which consisted of petitioners' property, including the truck.FN6
FN5. Title 11 U.S.C. § 506(a) provides:
“An allowed claim of a creditor secured
by a lien on property in which the estate
has an interest ... is a secured claim to the
extent of the value of such creditor's interest in the estate's interest in such property,
... and is an unsecured claim to the extent
that the value of such creditor's interest or
the amount so subject to setoff is less than
the amount of such allowed claim. Such
value shall be determined in light of the
purpose of the valuation and of the proposed disposition or use of such property,
and in conjunction with any hearing on
such disposition or use or on a plan affecting such creditor's interest.”
FN6. See §§ 541(a), 1306(a).
*471 Petitioners' proposed debt adjustment plan
called for them to submit their future earnings to the
supervision and control of the Bankruptcy Court for
three years, and to assign $740 of their wages to the
trustee each month. FN7 App. to Pet. for Cert. 76a-81a.
The plan charged the trustee with distributing these
monthly wage assignments to pay, in order of priority: (1) **1957 administrative costs; (2) the IRS's
priority tax claim; (3) secured creditors' claims; and
finally, (4) unsecured creditors' claims. Id., at 77a79a.
FN7. Petitioners submitted an initial plan
that would have required them to assign
$1,089 of their wages to the trustee every
month. App. 9. Their amended plan, however, reduced this monthly payment to $740.
App. to Pet. for Cert. 77a.
The proposed plan also provided that petitioners
would pay interest on the secured portion of respondent's claim at a rate of 9.5% per year. Petitioners
arrived at this “prime-plus” or “formula rate” by
augmenting the national prime rate of approximately
8% (applied by banks when making low-risk loans)
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to account for the risk of nonpayment posed by borrowers in their financial position. Respondent objected to the proposed rate, contending that the company was “entitled to interest at the rate of 21%,
which is the rate ... it would obtain if it could foreclose on the vehicle and reinvest the proceeds in
loans of equivalent duration and risk as the loan”
originally made to petitioners. App. 19-20.
At the hearing on its objection, respondent presented expert testimony establishing that it uniformly
charges 21% interest on so-called “subprime” loans,
or loans to borrowers with poor credit ratings, and
that other lenders in the subprime market also charge
that rate. Petitioners countered with the testimony of
an Indiana University-Purdue University Indianapolis
economics professor, who acknowledged that he had
only limited familiarity with the subprime auto lending market, but described the 9.5% formula rate as
“very reasonable” given that Chapter 13 plans are
“supposed to be *472 financially feasible.” FN8 Id., at
43-44. Moreover, the professor noted that respondent's exposure was “fairly limited because [petitioners] are under the supervision of the court.” Id., at 43.
The bankruptcy trustee also filed comments supporting the formula rate as, among other things, easily
ascertainable, closely tied to the “condition of the
financial market,” and independent of the financial
circumstances of any particular lender. App. to Pet.
for Cert. 41a-42a. Accepting petitioners' evidence,
the Bankruptcy Court overruled respondent's objection and confirmed the proposed plan.
FN8. The requirement of financial feasibility
derives from 11 U.S.C. § 1325(a)(6), which
provides that the bankruptcy court shall
“confirm a plan if ... the debtor will be able
to make all payments under the plan and to
comply with the plan.” See infra, at 1962.
The District Court reversed. It understood Seventh Circuit precedent to require that bankruptcy
courts set cramdown interest rates at the level the
creditor could have obtained if it had foreclosed on
the loan, sold the collateral, and reinvested the proceeds in loans of equivalent duration and risk. Citing
respondent's unrebutted testimony about the market
for subprime loans, the court concluded that 21% was
the appropriate rate. Id., at 38a.

slightly modified version of the District Court's “coerced” or “forced loan” approach. In re Till, 301 F.3d
583, 591 (C.A.7 2002). Specifically, the majority
agreed with the District Court that, in a cramdown
proceeding, the inquiry should focus on the interest
rate “that the creditor in question would obtain in
making a new loan in the same industry to a debtor
who is similarly situated, although not in bankruptcy.” Id., at 592. To approximate that new loan
rate, the majority looked to the parties' prebankruptcy
contract rate (21%). The court recognized, however,
that using the contract rate would not “duplicat[e]
precisely ... the present value of the collateral to the
creditor” because loans to bankrupt, court-supervised
debtors “involve some risks that would not be incurred in a *473 new loan to a debtor not in default”
and also produce “some economies.” Ibid. To correct
for these inaccuracies, the majority held that the
original **1958 contract rate should “serve as a presumptive [cramdown] rate,” which either the creditor
or the debtor could challenge with evidence that a
higher or lower rate should apply. Ibid. Accordingly,
the court remanded the case to the Bankruptcy Court
to afford petitioners and respondent an opportunity to
rebut the presumptive 21% rate.FN9
FN9. As 21% is the maximum interest rate
creditors may charge for consumer loans
under Indiana's usury statute, Ind.Code § 244.5-3-201 (1993), the remand presumably
could not have benefited respondent.
Dissenting, Judge Rovner argued that the majority's presumptive contract rate approach overcompensates secured creditors because it fails to account for
costs a creditor would have to incur in issuing a new
loan. Rather than focusing on the market for comparable loans, Judge Rovner advocated the Bankruptcy
Court's formula approach. Id., at 596. Although Judge
Rovner noted that the rates produced by either the
formula or the cost of funds approach might be “piddling” relative to the coerced loan rate, she suggested
courts should “consider the extent to which the creditor has already been compensated for ... the risk that
the debtor will be unable to discharge his obligations
under the reorganization plan ... in the rate of interest
that it charged to the debtor in return for the original
loan.” Ibid. We granted certiorari and now reverse.
539 U.S. 925, 123 S.Ct. 2572, 156 L.Ed.2d 601
(2003).

On appeal, the Seventh Circuit endorsed a
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II
The Bankruptcy Code provides little guidance as
to which of the rates of interest advocated by the four
opinions in this case-the formula rate, the coerced
loan rate, the presumptive contract rate, or the cost of
funds rate-Congress had in mind when it adopted the
cramdown provision. That provision, 11 U.S.C. §
1325(a)(5)(B), does not mention the term “discount
rate” or the word “interest.” Rather, it simply *474
requires bankruptcy courts to ensure that the property
to be distributed to a particular secured creditor over
the life of a bankruptcy plan has a total “value, as of
the effective date of the plan,” that equals or exceeds
the value of the creditor's allowed secured claim-in
this case, $4,000. § 1325(a)(5)(B)(ii).
That command is easily satisfied when the plan
provides for a lump-sum payment to the creditor.
Matters are not so simple, however, when the debt is
to be discharged by a series of payments over time. A
debtor's promise of future payments is worth less
than an immediate payment of the same total amount
because the creditor cannot use the money right
away, inflation may cause the value of the dollar to
decline before the debtor pays, and there is always
some risk of nonpayment. The challenge for bankruptcy courts reviewing such repayment schemes,
therefore, is to choose an interest rate sufficient to
compensate the creditor for these concerns.
Three important considerations govern that
choice. First, the Bankruptcy Code includes numerous provisions that, like the cramdown provision,
require a court to “discoun[t] ... [a] stream of deferred
payments back to the[ir] present dollar value,” Rake
v. Wade, 508 U.S. 464, 472, n. 8, 113 S.Ct. 2187, 124
L.Ed.2d 424 (1993), to ensure that a creditor receives
at least the value of its claim.FN10 We think it likely
that **1959 Congress intended bankruptcy judges
and trustees to follow essentially the same approach
when choosing an appropriate interest rate under any
of these provisions. Moreover, we think Congress
would favor an approach that is familiar in the financial *475 community and that minimizes the need for
expensive evidentiary proceedings.
FN10. See 11 U.S.C. § 1129(a)(7)(A)(ii)
(requiring payment of property whose
“value, as of the effective date of the plan”
equals or exceeds the value of the creditor's
claim); §§ 1129(a)(7)(B), 1129(a)(9)(B)(i),

1129(a)(9)(C),
1129(b)(2)(A)(i)(II),
1129(b)(2)(B)(i),
1129(b)(2)(C)(i),
1173(a)(2), 1225(a)(4), 1225(a)(5)(B)(ii),
1228(b)(2), 1325(a)(4), 1228(b)(2) (same).
Second, Chapter 13 expressly authorizes a bankruptcy court to modify the rights of any creditor
whose claim is secured by an interest in anything
other than “real property that is the debtor's principal
residence.” 11 U.S.C. § 1322(b)(2).FN11 Thus, in
cases like this involving secured interests in personal
property, the court's authority to modify the number,
timing, or amount of the installment payments from
those set forth in the debtor's original contract is perfectly clear. Further, the potential need to modify the
loan terms to account for intervening changes in circumstances is also clear: On the one hand, the fact of
the bankruptcy establishes that the debtor is overextended and thus poses a significant risk of default; on
the other hand, the postbankruptcy obligor is no
longer the individual debtor but the court-supervised
estate, and the risk of default is thus somewhat reduced. FN12
FN11. Section 1322(b)(2) provides:
“[T]he plan may ... modify the rights of
holders of secured claims, other than a
claim secured only by a security interest
in real property that is the debtor's principal residence, ... or leave unaffected the
rights of holders of any class of claims.”
FN12. Several factors contribute to this reduction in risk. First, as noted below, infra,
at 1962, a court may only approve a cramdown loan (and the debt adjustment plan of
which the loan is a part) if it believes the
debtor will be able to make all of the required payments. § 1325(a)(6). Thus, such
loans will only be approved for debtors that
the court deems creditworthy. Second,
Chapter 13 plans must “provide for the
submission” to the trustee “of all or such
portion of [the debtor's] future ... income ...
as is necessary for the execution of the
plan,” § 1322(a)(1), so the possibility of
nonpayment is greatly reduced. Third, the
Bankruptcy Code's extensive disclosure requirements reduce the risk that the debtor
has significant undisclosed obligations.
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Fourth, as a practical matter, the public nature of the bankruptcy proceeding is likely
to reduce the debtor's opportunities to take
on additional debt. Cf. 11 U.S.C. § 525
(prohibiting certain Government grant and
loan programs from discriminating against
applicants who are or have been bankrupt).
*476 Third, from the point of view of a creditor,
the cramdown provision mandates an objective rather
than a subjective inquiry.FN13 That is, although §
1325(a)(5)(B) entitles the creditor to property whose
present value objectively equals or exceeds the value
of the collateral, it does not require that the terms of
the cramdown loan match the terms to which the
debtor and creditor agreed prebankruptcy, nor does it
require that the cramdown terms make the creditor
subjectively indifferent between present foreclosure
and future payment. Indeed, the very idea of a
“cramdown” loan precludes the latter result: By definition, a creditor forced to accept such a loan would
prefer instead to foreclose.FN14 Thus, a court **1960
choosing a cramdown interest rate need not consider
the creditor's individual circumstances, such as its
prebankruptcy dealings with the debtor or the alternative loans it *477 could make if permitted to foreclose.FN15 Rather, the court should aim to treat similarly situated creditors similarly, FN16 and to ensure
that an objective economic analysis would suggest
the debtor's interest payments will adequately compensate all such creditors for the time value of their
money and the risk of default.
FN13. We reached a similar conclusion in
Associates Commercial Corp. v. Rash, 520
U.S. 953, 117 S.Ct. 1879, 138 L.Ed.2d 148
(1997), when we held that a creditor's secured interest should be valued from the
debtor's, rather than the creditor's, perspective. Id., at 963, 117 S.Ct. 1879 (“[The
debtor's] actual use, rather than a foreclosure
sale that will not take place, is the proper
guide ...”).
FN14. This fact helps to explain why there
is no readily apparent Chapter 13 “cram
down market rate of interest”: Because
every cramdown loan is imposed by a court
over the objection of the secured creditor,
there is no free market of willing cramdown
lenders. Interestingly, the same is not true in

the Chapter 11 context, as numerous lenders
advertise financing for Chapter 11 debtors in
possession. See, e.g., Balmoral Financial
Corporation,
http://
www.
balmoral.com/bdip.htm (all Internet materials
as visited Mar. 4, 2004, and available in
Clerk of Court's case file) (advertising
debtor in possession lending); Debtor in
Possession Financing: 1st National Assistance Finance Association DIP Division,
http:// www. loanmallusa. com/ dip. htm (offering “to tailor a financing program ... to
your business' needs and ... to work closely
with your bankruptcy counsel”). Thus, when
picking a cramdown rate in a Chapter 11
case, it might make sense to ask what rate an
efficient market would produce. In the
Chapter 13 context, by contrast, the absence
of any such market obligates courts to look
to first principles and ask only what rate will
fairly compensate a creditor for its exposure.
FN15. See supra, at 1957 (noting that the
District Court's coerced loan approach aims
to set the cramdown interest rate at the level
the creditor could obtain from new loans of
comparable duration and risk).
FN16. Cf. 11 U.S.C. § 1322(a)(3) (“The
plan shall ... provide the same treatment for
each claim within a particular class”).
III
[1] These considerations lead us to reject the coerced loan, presumptive contract rate, and cost of
funds approaches. Each of these approaches is complicated, imposes significant evidentiary costs, and
aims to make each individual creditor whole rather
than to ensure the debtor's payments have the required present value. For example, the coerced loan
approach requires bankruptcy courts to consider evidence about the market for comparable loans to similar (though nonbankrupt) debtors-an inquiry far removed from such courts' usual task of evaluating
debtors' financial circumstances and the feasibility of
their debt adjustment plans. In addition, the approach
overcompensates creditors because the market lending rate must be high enough to cover factors, like
lenders' transaction costs and overall profits, that are
no longer relevant in the context of courtadministered and court-supervised cramdown loans.
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[2] Like the coerced loan approach, the presumptive contract rate approach improperly focuses on the
creditor's potential use of the proceeds of a foreclosure sale. In addition, although the approach permits
a debtor to introduce some evidence about each
creditor, thereby enabling the court to tailor the interest rate more closely to the creditor's financial circumstances and reducing the likelihood that the
creditor *478 will be substantially overcompensated,
that right comes at a cost: The debtor must obtain
information about the creditor's costs of overhead,
financial circumstances, and lending practices to rebut the presumptive contract rate. Also, the approach
produces absurd results, entitling “inefficient, poorly
managed lenders” with lower profit margins to obtain
higher cramdown rates than “well managed, better
capitalized lenders.” 2 K. Lundin, Chapter 13 Bankruptcy § 112.1, p. 112-8 (3d ed.2000). Finally, because the approach relies heavily on a creditor's prior
dealings with the debtor, similarly situated creditors
may end up with vastly different cramdown rates.FN17
FN17. For example, suppose a debtor purchases two identical used cars, buying the
first at a low purchase price from a lender
who charges high interest, and buying the
second at a much higher purchase price from
a lender who charges zero-percent or nominal interest. Prebankruptcy, these two loans
might well produce identical income streams
for the two lenders. Postbankruptcy, however, the presumptive contract rate approach
would entitle the first lender to a considerably higher cramdown interest rate, even
though the two secured debts are objectively
indistinguishable.
**1961 [3] The cost of funds approach, too, is
improperly aimed. Although it rightly disregards the
now-irrelevant terms of the parties' original contract,
it mistakenly focuses on the creditworthiness of the
creditor rather than the debtor. In addition, the approach has many of the other flaws of the coerced
loan and presumptive contract rate approaches. For
example, like the presumptive contract rate approach,
the cost of funds approach imposes a significant evidentiary burden, as a debtor seeking to rebut a creditor's asserted cost of borrowing must introduce expert
testimony about the creditor's financial condition.
Also, under this approach, a creditworthy lender with

a low cost of borrowing may obtain a lower cramdown rate than a financially unsound, fly-by-night
lender.
IV
[4] The formula approach has none of these defects. Taking its cue from ordinary lending practices,
the approach begins *479 by looking to the national
prime rate, reported daily in the press, which reflects
the financial market's estimate of the amount a commercial bank should charge a creditworthy commercial borrower to compensate for the opportunity costs
of the loan, the risk of inflation, and the relatively
slight risk of default.FN18 Because bankrupt debtors
typically pose a greater risk of nonpayment than solvent commercial borrowers, the approach then requires a bankruptcy court to adjust the prime rate
accordingly. The appropriate size of that risk adjustment depends, of course, on such factors as the circumstances of the estate, the nature of the security,
and the duration and feasibility of the reorganization
plan. The court must therefore hold a hearing at
which the debtor and any creditors may present evidence about the appropriate risk adjustment. Some of
this evidence will be included in the debtor's bankruptcy filings, however, so the debtor and creditors
may not incur significant additional expense. Moreover, starting from a concededly low estimate and
adjusting upward places the evidentiary burden
squarely on the creditors, who are likely to have readier access to any information absent from the debtor's
filing (such as evidence about the “liquidity of the
collateral market,” post, at 1973 (SCALIA, J., dissenting)). Finally, many of the factors relevant to the
adjustment fall squarely within the bankruptcy court's
area of expertise.
FN18. We note that, if the court could
somehow be certain a debtor would complete his plan, the prime rate would be adequate to compensate any secured creditors
forced to accept cramdown loans.
Thus, unlike the coerced loan, presumptive contract rate, and cost of funds approaches, the formula
approach entails a straightforward, familiar, and objective inquiry, and minimizes the need for potentially costly additional evidentiary proceedings.
Moreover, the resulting “prime-plus” rate of interest
depends only on the state of financial markets, the
circumstances of the bankruptcy estate, and the char-
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acteristics of the loan, not on the creditor's circumstances or its prior interactions with the debtor. For
these reasons, **1962 the *480 prime-plus or formula rate best comports with the purposes of the
Bankruptcy Code.FN19
FN19. The fact that Congress considered but
rejected legislation that would endorse the
Seventh Circuit's presumptive contract rate
approach, H.R. 1085, 98th Cong., 1st Sess.,
§ 19(2)(A) (1983); H.R. 1169, 98th Cong.,
1st Sess., § 19(2)(A) (1983); H.R. 4786,
97th Cong., 1st Sess., § 19(2)(A) (1981),
lends some support to our conclusion. It is
perhaps also relevant that our conclusion is
endorsed by the Executive Branch of the
Government and by the National Association of Chapter Thirteen Trustees. Brief for
United States as Amicus Curiae; Brief for
National Association of Chapter Thirteen
Trustees as Amicus Curiae. If we have misinterpreted Congress' intended meaning of
“value, as of the date of the plan,” we are
confident it will enact appropriate remedial
legislation.
We do not decide the proper scale for the risk adjustment, as the issue is not before us. The Bankruptcy Court in this case approved a risk adjustment
of 1.5%, App. to Pet. for Cert. 44a-73a, and other
courts have generally approved adjustments of 1% to
3%, see In re Valenti, 105 F.3d 55, 64 (C.A.2) (collecting cases), abrogated on other grounds by
Associates Commercial Corp. v. Rash, 520 U.S. 953,
117 S.Ct. 1879, 138 L.Ed.2d 148 (1997). Respondent's core argument is that a risk adjustment in this
range is entirely inadequate to compensate a creditor
for the real risk that the plan will fail. There is some
dispute about the true scale of that risk-respondent
claims that more than 60% of Chapter 13 plans fail,
Brief for Respondent 25, but petitioners argue that
the failure rate for approved Chapter 13 plans is
much lower, Tr. of Oral Arg. 9. We need not resolve
that dispute. It is sufficient for our purposes to note
that, under 11 U.S.C. § 1325(a)(6), a court may not
approve a plan unless, after considering all creditors'
objections and receiving the advice of the trustee, the
judge is persuaded that “the debtor will be able to
make all payments under the plan and to comply with
the plan.” Ibid. Together with the cramdown provision, this requirement obligates the court to select a

rate high enough to compensate the creditor for its
risk but not so high as to doom the plan. If the court
determines that the likelihood of default is so high as
to necessitatean *481 “eye-popping” interest rate,
301 F.3d, at 593 (Rovner, J., dissenting), the plan
probably should not be confirmed.
V
The dissent's endorsement of the presumptive
contract rate approach rests on two assumptions: (1)
“subprime lending markets are competitive and therefore largely efficient”; and (2) the risk of default in
Chapter 13 is normally no less than the risk of default
at the time of the original loan. Post, at 1969. Although the Bankruptcy Code provides little guidance
on the question, we think it highly unlikely that Congress would endorse either premise.
First, the dissent assumes that subprime loans are
negotiated between fully informed buyers and sellers
in a classic free market. But there is no basis for concluding that Congress relied on this assumption when
it enacted Chapter 13. Moreover, several considerations suggest that the subprime market is not, in fact,
perfectly competitive. To begin with, used vehicles
are regularly sold by means of tie-in transactions, in
which the price of the vehicle is the subject of negotiation, while the terms of the financing are dictated
by the seller.FN20 In addition, there is extensive
**1963 federal *482 FN21 and state FN22 regulation of
subprime lending, which not only itself distorts the
market, but also evinces regulators' belief that unregulated subprime lenders would exploit borrowers'
ignorance and charge rates above what a competitive
market would allow.FN23 Indeed, Congress enacted
the Truth in Lending Act in part because it believed
“consumers would individually benefit not only from
the more informed use of credit, but also from
heightened competition which would result from
more knowledgeable credit shopping.” S.Rep. No.
96-368, p. 16 (1979).FN24
FN20. The dissent notes that “[t]ie-ins do
not alone make financing markets noncompetitive; they only cause prices and interest
rates to be considered in tandem rather than
separately.” Post, at 1970. This statement,
while true, is nonresponsive. If a market
prices the cost of goods and the cost of financing together, then even if that market is
perfectly competitive, all we can know is

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

124 S.Ct. 1951
Page 11
541 U.S. 465, 124 S.Ct. 1951, 158 L.Ed.2d 787, 51 Collier Bankr.Cas.2d 642, 43 Bankr.Ct.Dec. 2, Bankr. L. Rep. P
80,099, 04 Cal. Daily Op. Serv. 4224, 2004 Daily Journal D.A.R. 5841, 17 Fla. L. Weekly Fed. S 282
(Cite as: 541 U.S. 465, 124 S.Ct. 1951)
that the combined price of the goods and the
financing is competitive and efficient. We
have no way of determining whether the allocation of that price between goods and financing would be the same if the two components were separately negotiated. But the
only issue before us is the cramdown interest rate (the cost of financing); the value of
respondent's truck (the cost of the goods) is
fixed. See Rash, 520 U.S., at 960, 117 S.Ct.
1879 (setting the value of collateral in Chapter 13 proceedings at the “price a willing
buyer in the debtor's trade, business, or
situation would pay to obtain like property
from a willing seller”). The competitiveness
of the market for cost-cum-financing is thus
irrelevant to our analysis.
FN21. For example, the Truth in Lending
Act regulates credit transactions and credit
advertising. 15 U.S.C. §§ 1604-1649, 16611665b.
FN22. Usury laws provide the most obvious
examples of state regulation of the subprime
market. See, e.g., Colo.Rev.Stat. § 5-2-201
(2003); Fla. Stat. Ann. § 537.011
(Supp.2004); Ind.Code § 24-4.5-3-201
(1993); Md. Com. Law Code Ann. § 12404(d) (2000).
FN23. Lending practices in Mississippi,
“where there currently is no legal usury
rate,” support this conclusion: In that State,
subprime lenders charge rates “as high as 30
to 40%”-well above the rates that apparently
suffice to support the industry in States like
Indiana. Norberg, Consumer Bankruptcy's
New Clothes: An Empirical Study of Discharge and Debt Collection in Chapter 13, 7
Am. Bankr.Inst. L.Rev. 415, 438-439
(1999).
FN24. See also H.R.Rep. No. 1040, 90th
Cong., 1st Sess., 17 (1967) (“The basic
premise of the application of disclosure
standards to credit advertising rests in the
belief that a substantial portion of consumer
purchases are induced by such advertising
and that if full disclosure is not made in such
advertising, the consumer will be deprived

of the opportunity to effectively comparison
shop for credit”).
Second, the dissent apparently believes that the
debtor's prebankruptcy default-on a loan made in a
market in which creditors commonly charge the
maximum rate of interest allowed by law, Brief for
Respondent 16, and in which neither creditors nor
debtors have the protections afforded by Chapter 13translates into a high probability that the same
debtor's confirmed Chapter 13 plan will fail. In our
view, however, Congress intended to create a program under which plans that qualify for confirmation
have a high probability of success. Perhaps bankruptcy judges currently confirm too *483 many risky
plans, but the solution is to confirm fewer such plans,
not to set default cramdown rates at absurdly high
levels, thereby increasing the risk of default.
Indeed, as Justice THOMAS demonstrates, post,
at 1966 (opinion concurring in judgment), the text of
§ 1325(a)(5)(B)(ii) may be read to support the conclusion that Congress did not intend the cramdown
rate to include any compensation for the risk of default.FN25 That reading is consistent with a view that
Congress believed Chapter 13's protections to be so
effective **1964 as to make the risk of default negligible. Because our decision in Rash assumes that
cramdown interest rates are adjusted to “offset,” to
the extent possible, the risk of default, 520 U.S., at
962-963, 117 S.Ct. 1879, and because so many
judges who have considered the issue (including the
authors of the four earlier opinions in this case) have
rejected the risk-free approach, we think it too late in
the day to endorse that approach now. Of course, if
the text of the statute required such an approach, that
would be the end of the matter. We think, however,
that § 1325(a)(5)(B)(ii)'s reference to “value, as of
the effective date of the plan, of property to be distributed under the plan” is better read to incorporate
all of the commonly understood components of “present value,” including any risk of nonpayment. Justice THOMAS' reading does emphasize, though, that
a presumption that bankruptcy plans will succeed is
more consistent with Congress' statutory scheme than
the dissent's more cynical focus on bankrupt debtors'
“financial instability and ... proclivity to seek legal
protection,” post, at 1969.
FN25. The United States, too, notes that
“[t]he text of Section 1325 is consistent with
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the view that the appropriate discount rate
should reflect only the time value of money
and not any risk premium.” Brief for United
States as Amicus Curiae 11, n. 4. The remainder of the United States' brief, however,
advocates the formula approach. See, e.g.,
id., at 19-28.
Furthermore, the dissent's two assumptions do
not necessarily favor the presumptive contract rate
approach. For one thing, the cramdown provision
applies not only to subprime*484 loans but also to
prime loans negotiated prior to the change in circumstance (job loss, for example) that rendered the debtor
insolvent. Relatedly, the provision also applies in
instances in which national or local economic conditions drastically improved or declined after the original loan was issued but before the debtor filed for
bankruptcy. In either case, there is every reason to
think that a properly risk-adjusted prime rate will
provide a better estimate of the creditor's current
costs and exposure than a contract rate set in different
times.
Even more important, if all relevant information
about the debtor's circumstances, the creditor's circumstances, the nature of the collateral, and the market for comparable loans were equally available to
both debtor and creditor, then in theory the formula
and presumptive contract rate approaches would
yield the same final interest rate. Thus, we principally
differ with the dissent not over what final rate courts
should adopt but over which party (creditor or
debtor) should bear the burden of rebutting the presumptive rate (prime or contract, respectively).
Justice SCALIA identifies four “relevant factors
bearing on risk premium[:] (1) the probability of plan
failure; (2) the rate of collateral depreciation; (3) the
liquidity of the collateral market; and (4) the administrative expenses of enforcement.” Post, at 1973. In
our view, any information debtors have about any of
these factors is likely to be included in their bankruptcy filings, while the remaining information will
be far more accessible to creditors (who must collect
information about their lending markets to remain
competitive) than to individual debtors (whose only
experience with those markets might be the single
loan at issue in the case). Thus, the formula approach,
which begins with a concededly low estimate of the
appropriate interest rate and requires the creditor to

present evidence supporting a higher rate, places the
evidentiary burden on the more knowledgeable *485
party, thereby facilitating more accurate calculation
of the appropriate interest rate.
If the rather sketchy data uncovered by the dissent support an argument that Chapter 13 of the
Bankruptcy Code should mandate application of the
presumptive contract rate approach (rather than
merely an argument that bankruptcy judges should
exercise greater caution before approving debt adjustment plans), those data **1965 should be forwarded to Congress. We are not persuaded, however,
that the data undermine our interpretation of the
statutory scheme Congress has enacted.
The judgment of the Court of Appeals is reversed, and the case is remanded with instructions to
remand the case to the Bankruptcy Court for further
proceedings consistent with this opinion.
It is so ordered.
Justice THOMAS, concurring in the judgment.
This case presents the issue of what the proper
method is for discounting deferred payments to present value and what compensation the creditor is entitled to in calculating the appropriate discount rate of
interest. Both the plurality and the dissent agree that
“[a] debtor's promise of future payments is worth less
than an immediate payment of the same total amount
because the creditor cannot use the money right
away, inflation may cause the value of the dollar to
decline before the debtor pays, and there is always
some risk of nonpayment.” Ante, at 1958; post, at
1968. Thus, the plurality and the dissent agree that
the proper method for discounting deferred payments
to present value should take into account each of
these factors, but disagree over the proper starting
point for calculating the risk of nonpayment.
I agree that a “promise of future payments is
worth less than an immediate payment” of the same
amount, in part because of the risk of nonpayment.
But this fact is irrelevant. The statute does not require
that the value of the *486 promise to distribute property under the plan be no less than the allowed
amount of the secured creditor's claim. It requires
only that “the value ... of property to be distributed
under the plan,” at the time of the effective date of
the plan, be no less than the amount of the secured
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creditor's claim. 11 U.S.C. § 1325(a)(5)(B)(ii) (emphasis added). Both the plurality and the dissent ignore the clear text of the statute in an apparent rush to
ensure that secured creditors are not undercompensated in bankruptcy proceedings. But the statute that
Congress enacted does not require a debtor-specific
risk adjustment that would put secured creditors in
the same position as if they had made another loan. It
is for this reason that I write separately.
I
“It is well established that ‘when the statute's
language is plain, the sole function of the courts-at
least where the disposition required by the text is not
absurd-is to enforce it according to its terms.’ ”
Lamie v. United States Trustee, 540 U.S. 526, 534,
124 S.Ct. 1023, 1030, 157 L.Ed.2d 1024 (2004)
(quoting Hartford Underwriters Ins. Co. v. Union
Planters Bank, N. A., 530 U.S. 1, 6, 120 S.Ct. 1942,
147 L.Ed.2d 1 (2000)). Section 1325(a)(5)(B) provides that “with respect to each allowed secured
claim provided for by the plan,” “the value, as of the
effective date of the plan, of property to be distributed under the plan on account of such claim [must]
not [be] less than the allowed amount of such claim.”
Thus, the statute requires a bankruptcy court to make
at least three separate determinations. First, a court
must determine the allowed amount of the claim.
Second, a court must determine what is the “property
to be distributed under the plan.” Third, a court must
determine the “value, as of the effective date of the
plan,” of the property to be distributed.
The dispute in this case centers on the proper
method to determine the “value, as of the effective
date of the plan, of property to be distributed under
the plan.” The requirement that the “value” of the
property**1966 to be distributed be *487 determined
“as of the effective date of the plan” incorporates the
principle of the time value of money. To put it simply, $4,000 today is worth more than $4,000 to be
received 17 months from today because if received
today, the $4,000 can be invested to start earning
interest immediately.FN1 See G. Munn, F. Garcia, &
C. Woelfel, Encyclopedia of Banking & Finance
1015 (rev. 9th ed.1991). Thus, as we explained in
Rake v. Wade, 508 U.S. 464, 113 S.Ct. 2187, 124
L.Ed.2d 424 (1993), “[w]hen a claim is paid off pursuant to a stream of future payments, a creditor receives the ‘present value’ of its claim only if the total
amount of the deferred payments includes the amount

of the underlying claim plus an appropriate amount
of interest to compensate the creditor for the decreased value of the claim caused by the delayed
payments.” Id., at 472, n. 8, 113 S.Ct. 2187.
FN1. For example, if the relevant interest
rate is 10%, receiving $4,000 one year from
now is the equivalent to receiving $3,636.36
today. In other words, an investor would be
indifferent to receiving $3,636.36 today and
receiving $4,000 one year from now because
each will equal $4,000 one year from now.
Respondent argues, and the plurality and the dissent agree, that the proper interest rate must also reflect the risk of nonpayment. But the statute contains
no such requirement. The statute only requires the
valuation of the “property to be distributed,” not the
valuation of the plan (i.e., the promise to make the
payments itself). Thus, in order for a plan to satisfy §
1325(a)(5)(B)(ii), the plan need only propose an interest rate that will compensate a creditor for the fact
that if he had received the property immediately
rather than at a future date, he could have immediately made use of the property. In most, if not all,
cases, where the plan proposes simply a stream of
cash payments, the appropriate risk-free rate should
suffice.
Respondent here would certainly be acutely
aware of any risk of default inherent in a Chapter 13
plan, but it is nonsensical to speak of a debtor's risk
of default being inherent in the value of “property”
unless that property is a promise or *488 a debt. Suppose, for instance, that it is currently time A, the
property to be distributed is a house, and it will be
distributed at time B. Although market conditions
might cause the value of the house to fluctuate between time A and time B, the fluctuating value of the
house itself has nothing to do with the risk that the
debtor will not deliver the house at time B. The value
of the house, then, can be and is determined entirely
without any reference to any possibility that a promise to transfer the house would not be honored. So
too, then, with cash: the value of the cash can be and
is determined without any inclusion of any risk that
the debtor will fail to transfer the cash at the appropriate time.
The dissent might be correct that the use of the
prime rate,FN2 even with a small risk adjustment,
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“will systematically undercompensate secured creditors for the true risks of default.” Post, at 1968.FN3
This systematic undercompensation might seem
problematic as a matter of policy. But, it raises no
problem as a matter of statutory interpretation. Thus,
although there is always some risk of nonpayment
when A promises to repay a debt to B through a
stream of payments over time rather than through an
immediate
lump-sum
payment,
**1967
§
1325(a)(5)(B)(ii) does not take this risk into account.
FN2. The prime rate is “[t]he interest rate
most closely approximating the riskless or
pure rate for money.” G. Munn, F. Garcia, &
C. Woelfel, Encyclopedia of Banking & Finance 830 (rev. 9th ed.1991).
FN3. Of course, in an efficient market, this
risk has been (or will be) built into the interest rate of the original loan.
This is not to say that a debtor's risk of nonpayment can never be a factor in determining the value
of the property to be distributed. Although “property”
is not defined in the Bankruptcy Code, nothing in §
1325 suggests that “property” is limited to cash.
Rather, “ ‘property’ can be cash, notes, stock, personal property or real property; in short, anything of
value.” 7 Collier on Bankruptcy ¶ 1129.03[7][b][i], p.
1129-44 (rev. 15th ed.2003) (discussing Chapter 11's
cramdown provision). And if the “property to be distributed” *489 under a Chapter 13 plan is a note (i.e.,
a promise to pay), for instance, the value of that note
necessarily includes the risk that the debtor will not
make good on that promise. Still, accounting for the
risk of nonpayment in that case is not equivalent to
reading a risk adjustment requirement into the statute,
as in the case of a note, the risk of nonpayment is part
of the value of the note itself.
Respondent argues that “Congress crafted the requirements of section 1325(a)(5)(B)(ii) for the protection of creditors, not debtors,” and thus that the
relevant interest rate must account for the true risks
and costs associated with a Chapter 13 debtor's promise of future payment. Brief for Respondent 24 (citing
Johnson v. Home State Bank, 501 U.S. 78, 87-88, 111
S.Ct. 2150, 115 L.Ed.2d 66 (1991)). In addition to
ignoring the plain language of the statute, which requires no such risk adjustment, respondent overlooks
the fact that secured creditors are already compen-

sated in part for the risk of nonpayment through the
valuation of the secured claim. In Associates Commercial Corp. v. Rash, 520 U.S. 953, 117 S.Ct. 1879,
138 L.Ed.2d 148 (1997), we utilized a securedcreditor-friendly replacement-value standard rather
than the lower foreclosure-value standard for valuing
secured claims when a debtor has exercised Chapter
13's cramdown option. We did so because the statute
at issue in that case reflected Congress' recognition
that “[i]f a debtor keeps the property and continues to
use it, the creditor obtains at once neither the property nor its value and is exposed to double risks: The
debtor may again default and the property may deteriorate from extended use.” Id., at 962, 117 S.Ct.
1879.
Further, the plain language of the statute is by no
means specifically debtor protective. As the Court
pointed out in Johnson, supra, at 87-88, 111 S.Ct.
2150, § 1325 contains a number of provisions to protect creditors: A bankruptcy court can only authorize
a plan that “has been proposed in good faith,” §
1325(a)(3); secured creditors must accept the plan,
obtain the property securing the claim, or “retain
the[ir] lien[s]” and receive under the plan distributions of property which equal *490 “not less than the
allowed amount of such claim,” § 1325(a)(5); and a
bankruptcy court must ensure that “the debtor will be
able to make all payments under the plan and to
comply with the plan,” § 1325(a)(6). Given the presence of multiple creditor-specific protections, it is by
no means irrational to assume that Congress opted
not to provide further protection for creditors by requiring a debtor-specific risk adjustment under §
1325(a)(5). Although the dissent may feel that this is
insufficient compensation for secured creditors, given
the apparent rate at which debtors fail to complete
their Chapter 13 plans, see post, at 1969, and n. 1,
this is a matter that should be brought to the attention
of Congress rather than resolved by this Court.
II
The allowed amount of the secured claim is
$4,000. App. 57. The statute then requires**1968 a
bankruptcy court to identify the “property to be distributed” under the plan. Petitioners' Amended Chapter 13 Plan (Plan) provided:
“The future earnings of DEBTOR(S) are submitted to the supervision and control of this Court, and
DEBTOR(S) shall pay to the TRUSTEE a sum of
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$740 ... per month in weekly installments by voluntary wage assignment by separate ORDER of the
Court in an estimated amount of $170.77 and continuing for a total plan term of 36 months unless
this Court approves an extension of the term not
beyond 60 months from the date of filing the Petition herein.” App. to Pet. for Cert. 77a.
From the payments received, the trustee would
then make disbursements to petitioners' creditors, pro
rata among each class of creditors. The Plan listed
one priority claim and four secured claims. For respondent's secured claim, petitioners proposed an
interest rate of 9.5%. App. 57. Thus, petitioners proposed to distribute to respondent a stream of cash
payments equaling respondent's pro rata share of
$740 per month for a period of up to 36 months. Id.,
at 12.
*491 Although the Plan does not specifically
state that “the property to be distributed” under the
Plan is cash payments, the cash payments are the
only “property” specifically listed for distribution
under the Plan. Thus, although the plurality and the
dissent imply that the “property to be distributed”
under the Plan is the mere promise to make cash
payments, the plain language of the Plan indicates
that the “property to be distributed” to respondent is
up to 36 monthly cash payments, consisting of a pro
rata share of $740 per month.
The final task, then, is to determine whether petitioners' proposed 9.5% interest rate will sufficiently
compensate respondent for the fact that instead of
receiving $4,000 today, it will receive $4,000 plus
9.5% interest over a period of up to 36 months. Because the 9.5% rate is higher than the risk-free rate, I
conclude that it will. I would therefore reverse the
judgment of the Court of Appeals.
Justice SCALIA, with whom THE CHIEF JUSTICE,
Justice O'CONNOR, and Justice KENNEDY join,
dissenting.
My areas of agreement with the plurality are
substantial. We agree that, although all confirmed
Chapter 13 plans have been deemed feasible by a
bankruptcy judge, some nevertheless fail. See ante, at
1962. We agree that any deferred payments to a secured creditor must fully compensate it for the risk
that such a failure will occur. See ante, at 1958. Finally, we agree that adequate compensation may

sometimes require an “ ‘eye-popping’ ” interest rate,
and that, if the rate is too high for the plan to succeed,
the appropriate course is not to reduce it to a more
palatable level, but to refuse to confirm the plan. See
ante, at 1962.
Our only disagreement is over what procedure
will more often produce accurate estimates of the
appropriate interest rate. The plurality would use the
prime lending rate-a rate we know is too low-and
require the judge in every case to determine an
amount by which to increase it. I believe *492 that, in
practice, this approach will systematically undercompensate secured creditors for the true risks of default.
I would instead adopt the contract rate-i.e., the rate at
which the creditor actually loaned funds to the
debtor-as a presumption that the bankruptcy judge
could revise on motion of either party. Since that rate
is generally a good indicator of actual risk, disputes
should be infrequent, and it will provide a quick and
reasonably accurate standard.
**1969 I
The contract-rate approach makes two assumptions, both of which are reasonable. First, it assumes
that subprime lending markets are competitive and
therefore largely efficient. If so, the high interest
rates lenders charge reflect not extortionate profits or
excessive costs, but the actual risks of default that
subprime borrowers present. Lenders with excessive
rates would be undercut by their competitors, and
inefficient ones would be priced out of the market.
We have implicitly assumed market competitiveness
in other bankruptcy contexts. See Bank of America
Nat. Trust and Sav. Assn. v. 203 North LaSalle Street
Partnership, 526 U.S. 434, 456-458, 119 S.Ct. 1411,
143 L.Ed.2d 607 (1999). Here the assumption is
borne out by empirical evidence: One study reports
that subprime lenders are nearly twice as likely to be
unprofitable as banks, suggesting a fiercely competitive environment. See J. Lane, Associate Director,
Division of Supervision, Federal Deposit Insurance
Corporation, A Regulator's View of Subprime Lending: Address at the National Automotive Finance
Association Non-Prime Auto Lending Conference 6
(June 18-19, 2002) (available in Clerk of Court's case
file). By relying on the prime rate, the plurality implicitly assumes that the prime lending market is efficient, see ante, at 1961; I see no reason not to make a
similar assumption about the subprime lending market.
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The second assumption is that the expected costs
of default in Chapter 13 are normally no less than
those at the *493 time of lending. This assumption is
also reasonable. Chapter 13 plans often fail. I agree
with petitioners that the relevant statistic is the percentage of confirmed plans that fail, but even resolving that issue in their favor, the risk is still substantial. The failure rate they offer-which we may take to
be a conservative estimate, as it is doubtless the lowest one they could find-is 37%. See Girth, The Role
of Empirical Data in Developing Bankruptcy Legislation for Individuals, 65 Ind. L.J. 17, 40-42 (1989)
(reporting a 63.1% success rate).FN1 In every one of
the failed plans making up that 37%, a bankruptcy
judge had found that “the debtor will be able to make
all payments under the plan,” 11 U.S.C. § 1325(a)(6),
and a trustee had supervised the debtor's compliance,
§ 1302. That so many nonetheless failed proves that
bankruptcy judges are not oracles and that trustees
cannot draw blood from a stone.
FN1. The true rate of plan failure is almost
certainly much higher. The Girth study that
yielded the 37% figure was based on data
for a single division (Buffalo, New York)
from over 20 years ago (1980-1982). See 65
Ind. L. J., at 41. A later study concluded that
“the Buffalo division ha [d] achieved extraordinary results, far from typical for the
country as a whole.” Whitford, The Ideal of
Individualized Justice: Consumer Bankruptcy as Consumer Protection, and Consumer Protection in Consumer Bankruptcy,
68 Am. Bankr.L.J. 397, 411, n. 50 (1994).
Although most of respondent's figures are
based on studies that do not clearly exclude
unconfirmed plans, one study includes
enough detail to make the necessary correction: It finds 32% of filings successful, 18%
dismissed without confirmation of a plan,
and 49% dismissed after confirmation, for a
postconfirmation failure rate of 60% (i.e.,
49% / (32% + 49%)). See Norberg,
Consumer Bankruptcy's New Clothes: An
Empirical Study of Discharge and Debt Collection in Chapter 13, 7 Am. Bankr.Inst.
L.Rev. 415, 440-441 (1999). This 60% failure rate is far higher than the 37% reported
by Girth.

While court and trustee oversight may provide
some marginal benefit to the creditor, it seems obviously outweighed by the fact that (1) an alreadybankrupt borrower has demonstrated a financial instability and a proclivity to seek legal protection that
other subprime borrowers have not, **1970 and *494
(2) the costs of foreclosure are substantially higher in
bankruptcy because the automatic stay bars repossession without judicial permission. See § 362. It does
not strike me as plausible that creditors would prefer
to lend to individuals already in bankruptcy than to
those for whom bankruptcy is merely a possibility-as
if Chapter 13 were widely viewed by secured creditors as some sort of godsend. Cf. Dunagan,
Enforcement of Security Interests in Motor Vehicles
in Bankruptcy, 52 Consumer Fin. L.Q. Rep. 191, 197
(1998). Certainly the record in this case contradicts
that implausible proposition. See App. 48 (testimony
of Craig Cook, sales manager of Instant Auto Finance) (“Q. Are you aware of how other lenders
similar to Instant Auto Finance view credit applicants
who appear to be candidates for Chapter 13 bankruptcy?” “A. Negative[ly] as well”). The better assumption is that bankrupt debtors are riskier than
other subprime debtors-or, at the very least, not systematically less risky.
The first of the two assumptions means that the
contract rate reasonably reflects actual risk at the
time of borrowing. The second means that this risk
persists when the debtor files for Chapter 13. It follows that the contract rate is a decent estimate, or at
least the lower bound, for the appropriate interest rate
in cramdown.FN2
FN2. The contract rate is only a presumption, however, and either party remains free
to prove that a higher or lower rate is appropriate in a particular case. For example, if
market interest rates generally have risen or
fallen since the contract was executed, the
contract rate could be adjusted by the same
amount in cases where the difference was
substantial enough that a party chose to
make an issue of it.
The plurality disputes these two assumptions. It
argues that subprime lending markets are not competitive because “vehicles are regularly sold by
means of tie-in transactions, in which the price of the
vehicle is the subject of negotiation, while the terms
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of the financing are dictated by the seller.” *495
Ante, at 1962.FN3 Tie-ins do not alone make financing
markets noncompetitive; they only cause prices and
interest rates to be considered in tandem rather than
separately. The force of the plurality's argument depends entirely on its claim that “the terms of the financing are dictated by the seller.” Ibid. This unsubstantiated assertion is contrary to common experience. Car sellers routinely advertise their interest
rates, offer promotions like “zero-percent financing,”
and engage in other behavior that plainly assumes
customers are sensitive to interest rates and not just
price.FN4
FN3. To the extent the plurality argues that
subprime lending markets are not “perfectly
competitive,” ante, at 1962 (emphasis
added), I agree. But there is no reason to
doubt they are reasonably competitive, so
that pricing in those markets is reasonably
efficient.
FN4. I confess that this is “nonresponsive”
to the argument made in the plurality's footnote (that the contract interest rate may not
accurately reflect risk when set jointly with
a car's sale price), see ante, at 1962, n. 20; it
is in response to the quite different argument
made in the plurality's text (that joint pricing
shows that the subprime lending market is
not competitive), see ante, at 1962. As to the
former issue, the plurality's footnote makes a
fair point. When the seller provides financing itself, there is a possibility that the contract interest rate might not reflect actual
risk because a higher contract interest rate
can be traded off for a lower sale price and
vice versa. Nonetheless, this fact is not
likely to bias the contract-rate approach in
favor of creditors to any significant degree.
If a creditor offers a promotional interest
rate-such as “zero-percent financing”-in return for a higher sale price, the creditor
bears the burden of showing that the true interest rate is higher than the contract rate.
The opposite tactic-inflating the interest rate
and decreasing the sale price-is constrained
at some level by the buyer's option to finance through a third party, thus taking advantage of the lower price while avoiding
the higher interest rate. (If a seller were to

condition a price discount on providing the
financing itself, the debtor should be entitled
to rely on that condition to rebut the presumption that the contract rate reflects actual
risk.) Finally, the debtor remains free to rebut the contract rate with any other probative evidence. While joint pricing may introduce some inaccuracy, the contract rate is
still a far better initial estimate than the
prime rate.
**1971 *496 The plurality also points to state
and federal regulation of lending markets. Ante, at
1962-1963. It claims that state usury laws evince a
belief that subprime lending markets are noncompetitive. While that is one conceivable explanation for
such laws, there are countless others. One statistical
and historical study suggests that usury laws are a
“primitive means of social insurance” meant to ensure “low interest rates” for those who suffer financial adversity. Glaeser & Scheinkman, Neither a Borrower Nor a Lender Be: An Economic Analysis of
Interest Restrictions and Usury Laws, 41 J. Law &
Econ. 1, 26 (1998). Such a rationale does not reflect a
belief that lending markets are inefficient, any more
than rent controls reflect a belief that real estate markets are inefficient. Other historical rationales likewise shed no light on the point at issue here. See id.,
at 27. The mere existence of usury laws is therefore
weak support for any position.
The federal Truth in Lending Act, 15 U.S.C. §
1601 et seq., not only fails to support the plurality's
position; it positively refutes it. The plurality claims
the Act reflects a belief that full disclosure promotes
competition, see ante, at 1963, and n. 24; the Act
itself says as much, see 15 U.S.C. § 1601(a). But that
belief obviously presumes markets are competitive
(or, at least, that they were noncompetitive only because of the absence of the disclosures the Act now
requires). If lending markets were not competitive-if
the terms of financing were indeed “dictated by the
seller,” ante, at 1962-disclosure requirements would
be pointless, since consumers would have no use for
the information.FN5
FN5. The plurality also argues that regulatory context is relevant because it “distorts
the market.” Ante, at 1963. Federal disclosure requirements do not distort the market
in any meaningful sense. And while state
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usury laws do, that distortion works only to
the benefit of debtors under the contract-rate
approach, since it keeps contract rates artificially low.
As to the second assumption (that the expected
costs of default in Chapter 13 are normally no less
than those at the *497 time of lending), the plurality
responds, not that Chapter 13 as currently administered is less risky than subprime lending generally,
but that it would be less risky, if only bankruptcy
courts would confirm fewer risky plans. Ante, at
1963. Of course, it is often quite difficult to predict
which plans will fail. See Norberg, Consumer Bankruptcy's New Clothes: An Empirical Study of Discharge and Debt Collection in Chapter 13, 7 Am.
Bankr.Inst. L.Rev. 415, 462 (1999). But even assuming the high failure rate primarily reflects judicial
dereliction rather than unavoidable uncertainty, the
plurality's argument fails for want of any reason to
believe the dereliction will abate. While full compensation can be attained either by low-risk plans and
low interest rates, or by high-risk plans and high interest rates, it cannot be attained by high-risk plans
and low interest rates, which, absent cause to anticipate a change in confirmation practices, is precisely
what the formula approach would yield.
The plurality also claims that the contract rate
overcompensates creditors because it includes “transaction costs and **1972 overall profits.” Ante, at
1960. But the same is true of the rate the plurality
prescribes: The prime lending rate includes banks'
overhead and profits. These are necessary components of any commercial lending rate, since creditors
will not lend money if they cannot cover their costs
and return a level of profit sufficient to prevent their
investors from going elsewhere. See Koopmans v.
Farm Credit Services of Mid-America, ACA, 102
F.3d 874, 876 (C.A.7 1996). The plurality's criticism
might have force if there were reason to believe subprime lenders made exorbitant profits while banks
did not-but, again, the data suggest otherwise. See
Lane, Regulator's View of Subprime Lending, at
6.FN6
FN6. Some transaction costs are avoided by
the creditor in bankruptcy-for example,
loan-origination costs such as advertising.
But these are likely only a minor component
of the interest rate. According to the record

in this case, for example, the average interest rate on new-car loans was roughly 8.5%only about 0.5% higher than the prime rate
and 2.5% higher than the risk-free treasury
rate. App. 43 (testimony of Professor Steve
Russell). And the 2% difference between
prime and treasury rates represented “mostly
... risk [and] to some extent transaction
costs.” Id., at 42. These figures suggest that
loan-origination costs included in the newcar loan and prime rates but not in the treasury rate are likely only a fraction of a percent. There is no reason to think they are
substantially higher in the subprime auto
lending market. Any transaction costs the
creditor avoids in bankruptcy are thus far
less than the additional ones he incurs.
*498 Finally, the plurality objects that similarly
situated creditors might not be treated alike. Ante, at
1960-1961, and n. 17. But the contract rate is only a
presumption. If a judge thinks it necessary to modify
the rate to avoid unjustified disparity, he can do so.
For example, if two creditors charged different rates
solely because they lent to the debtor at different
times, the judge could average the rates or use the
more recent one. The plurality's argument might be
valid against an approach that irrebuttably presumes
the contract rate, but that is not what I propose.FN7
FN7. The plurality's other, miscellaneous
criticisms do not survive scrutiny either.
That the cramdown provision applies to
prime as well as subprime loans, ante, at
1964, proves nothing. Nor is there any substance to the argument that the formula approach will perform better where “national
or local economic conditions drastically improved or declined after the original loan
was issued.” Ibid. To the extent such economic changes are reflected by changes in
the prime rate, the contract rate can be adjusted by the same amount. See n. 2, supra.
And to the extent they are not, they present
the same problem under either approach:
When a party disputes the presumption, the
court must gauge the significance of the
economic change and adjust accordingly.
The difference, again, is that the contractrate approach starts with a number that (but
for the economic change) is reasonably ac-
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curate, while the formula approach starts
with a number that (with or without the economic change) is not even close.
II
The defects of the formula approach far outweigh those of the contract-rate approach. The formula approach starts with the prime lending rate-a
number that, while objective and easily ascertainable,
is indisputably too low. It then adjusts*499 by adding
a risk premium that, unlike the prime rate, is neither
objective nor easily ascertainable. If the risk premium
is typically small relative to the prime rate-as the
1.5% premium added to the 8% prime rate by the
court below would lead one to believe-then this subjective element of the computation might be forgiven.
But in fact risk premiums, if properly computed,
would typically be substantial. For example, if the
21% contract rate is an accurate reflection of risk in
this case, the risk **1973 premium would be 13%nearly two-thirds of the total interest rate. When the
risk premium is the greater part of the overall rate,
the formula approach no longer depends on objective
and easily ascertainable numbers. The prime rate
becomes the objective tail wagging a dog of unknown size.
As I explain below, the most relevant factors
bearing on risk premium are (1) the probability of
plan failure; (2) the rate of collateral depreciation; (3)
the liquidity of the collateral market; and (4) the administrative expenses of enforcement. Under the
formula approach, a risk premium must be computed
in every case, so judges will invariably grapple with
these imponderables. Under the contract-rate approach, by contrast, the task of assessing all these risk
factors is entrusted to the entity most capable of undertaking it: the market. See Bank of America, 526
U.S., at 457, 119 S.Ct. 1411 (“[T]he best way to determine value is exposure to a market”). All the risk
factors are reflected (assuming market efficiency) in
the debtor's contract rate-a number readily found in
the loan document. If neither party disputes it, the
bankruptcy judge's task is at an end. There are
straightforward ways a debtor could dispute it-for
example, by showing that the creditor is now substantially oversecured, or that some other lender is willing to extend credit at a lower rate. But unlike the
formula approach, which requires difficult estimation
in every case, the contract-rate approach requires it
only when the parties choose to contest the issue.

*500 The plurality defends the formula approach on the ground that creditors have better access
to the relevant information. Ante, at 1964-1965. But
this is not a case where we must choose between one
initial estimate that is too low and another that is too
high. Rather, the choice is between one that is far too
low and another that is generally reasonably accurate
(or, if anything, a bit too low). In these circumstances, consciously choosing the less accurate estimate merely because creditors have better information smacks more of policymaking than of faithful
adherence to the statutory command that the secured
creditor receive property worth “not less than the
allowed amount” of its claim, 11 U.S.C. §
1325(a)(5)(B)(ii) (emphasis added). Moreover, the
plurality's argument assumes it is plausible-and desirable-that the issue will be litigated in most cases. But
the costs of conducting a detailed risk analysis and
defending it in court are prohibitively high in relation
to the amount at stake in most consumer loan cases.
Whatever approach we prescribe, the norm should
be-and undoubtedly will be-that the issue is not litigated because it is not worth litigating. Given this
reality, it is far more important that the initial estimate be accurate than that the burden of proving inaccuracy fall on the better informed party.
There is no better demonstration of the inadequacies of the formula approach than the proceedings
in this case. Petitioners' economics expert testified
that the 1.5% risk premium was “very reasonable”
because Chapter 13 plans are “supposed to be financially feasible” and “the borrowers are under the supervision of the court.” App. 43. Nothing in the record shows how these two platitudes were somehow
manipulated to arrive at a figure of 1.5%. It bears
repeating that feasibility determinations and trustee
oversight do not prevent at least 37% of confirmed
Chapter 13 plans from failing. On cross-examination,
the expert admitted that he had only limited familiarity with the subprime auto lending market and that he
was not familiar with the default rates or the *501
costs of collection in that market. Id., at 44-45. In
light of these devastating concessions, it is **1974
impossible to view the 1.5% figure as anything other
than a smallish number picked out of a hat.
Based on even a rudimentary financial analysis
of the facts of this case, the 1.5% figure is obviously
wrong-not just off by a couple percent, but probably
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by roughly an order of magnitude. For a risk premium to be adequate, a hypothetical, rational creditor
must be indifferent between accepting (1) the proposed risky stream of payments over time and (2)
immediate payment of its present value in a lump
sum. Whether he is indifferent-i.e., whether the risk
premium added to the prime rate is adequate-can be
gauged by comparing benefits and costs: on the one
hand, the expected value of the extra interest, and on
the other, the expected costs of default.
Respondent was offered a risk premium of 1.5%
on top of the prime rate of 8%. If that premium were
fully paid as the plan contemplated, it would yield
about $60.FN8 If the debtor defaulted, all or part of
that interest would not be paid, so the expected value
is only about $50.FN9 The prime rate itself already
includes some compensation for risk; as it turns out,
about the same amount, yielding another $50.FN10
*502 Given the 1.5% risk premium, then, the total
expected benefit to respondent was about $100.
Against this we must weigh the expected costs of
default. While precise calculations are impossible,
rough estimates convey a sense of their scale.
FN8. Given its priority, and in light of the
amended plan's reduced debtor contributions, the $4,000 secured claim would be
fully repaid by about the end of the second
year of the plan. The average balance over
that period would be about $2,000, i.e., half
the initial balance. The total interest premium would therefore be 1.5% x 2 x $2,000
= $60. In this and all following calculations,
I do not adjust for time value, as timing effects have no substantial effect on the conclusion.
FN9. Assuming a 37% rate of default that
results on average in only half the interest's
being paid, the expected value is $60 x (1 37% / 2), or about $50.
FN10. According to the record in this case,
the prime rate at the time of filing was 2%
higher than the risk-free treasury rate, and
the difference represented “mostly ... risk
[and] to some extent transaction costs.” App.
42 (testimony of Professor Steve Russell);
see also Federal Reserve Board, Selected Interest
Rates,
http://

www.federalreserve.gov/releases/
h15/data.htm (as visited Apr. 19, 2004)
(available in Clerk of Court's case file) (historical data showing prime rate typically exceeding 3-month constant-maturity treasury
rate by 2%-3.5%). If “mostly” means about
three-quarters of 2%, then the risk compensation included in the prime rate is 1.5%.
Because this figure happens to be the same
as the risk premium over prime, the expected value is similarly $50. See nn. 8-9,
supra.
The first cost of default involves depreciation. If
the debtor defaults, the creditor can eventually repossess and sell the collateral, but by then it may be substantially less valuable than the remaining balance
due-and the debtor may stop paying long before the
creditor receives permission to repossess. When petitioners purchased their truck in this case, its value
was almost equal to the principal balance on the
loan.FN11 By the time the plan was confirmed, however, the truck was worth only $4,000, while the balance on the loan was $4,895. If petitioners were to
default on their Chapter 13 payments and if respondent suffered the same relative loss from depreciation, it would amount to about $550.FN12
FN11. The truck was initially worth $6,395;
the principal balance on the loan was about
$6,426.
FN12. On the original loan, depreciation
($6,395 - $4,000, or $2,395) exceeded loan
repayment ($6,426 - $4,895, or $1,531) by
$864, i.e., 14% of the original truck value of
$6,395. Applying the same percentage to the
new $4,000 truck value yields approximately $550.
**1975 The second cost of default involves liquidation. The $4,000 to which respondent would be
entitled if paid in a lump sum reflects the replacement value of the vehicle, i.e., the amount it would
cost the debtor to purchase a similar used truck. See
Associates Commercial Corp. v. Rash, 520 U.S. 953,
965, 117 S.Ct. 1879, 138 L.Ed.2d 148 (1997). If the
debtor defaults, the creditor cannot sell the truck for
that amount; it receives only a lesser *503 foreclosure value because collateral markets are not perfectly liquid and there is thus a spread between what
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a buyer will pay and what a seller will demand. The
foreclosure value of petitioners' truck is not in the
record, but, using the relative liquidity figures in
Rash as a rough guide, respondent would suffer a
further loss of about $450.FN13
FN13. The truck in Rash had a replacement
value of $41,000 and a foreclosure value of
$31,875, i.e., 22% less. 520 U.S., at 957,
117 S.Ct. 1879. If the market in this case
had similar liquidity and the truck were repossessed after losing half its remaining
value, the loss would be 22% of $2,000, or
about $450.
The third cost of default consists of the administrative expenses of foreclosure. While a Chapter 13
plan is in effect, the automatic stay prevents secured
creditors from repossessing their collateral, even if
the debtor fails to pay. See 11 U.S.C. § 362. The
creditor's attorney must move the bankruptcy court to
lift the stay. § 362(d). In the District where this case
arose, the filing fee for such motions is now $150.
See United States Bankruptcy Court for the Southern
District of Indiana, Schedule of Bankruptcy Fees
(Nov. 1, 2003) (available in Clerk of Court's case
file). And the standard attorney's fee for such motions, according to one survey, is $350 in Indiana and
as high as $875 in other States. See J. Cossitt, Chapter 13 Attorney Fee Survey, American Bankruptcy
Institute Annual Spring Meeting (Apr. 10-13, 2003)
(available in Clerk of Court's case file). Moreover,
bankruptcy judges will often excuse first offenses, so
foreclosure may require multiple trips to court. The
total expected administrative expenses in the event of
default could reasonably be estimated at $600 or
more.
I have omitted several other costs of default, but
the point is already adequately made. The three figures above total $1,600. Even accepting petitioners'
low estimate of the plan failure rate, a creditor choosing the stream of future payments instead of the immediate lump sum would be selecting an alternative
with an expected cost of about $590 ($1,600 multiplied by 37%, the chance of failure) and an expected
*504 benefit of about $100 (as computed above). No
rational creditor would make such a choice. The risk
premium over prime necessary to make these costs
and benefits equal is in the neighborhood of 16%, for
a total interest rate of 24%.FN14

FN14. A 1.5% risk premium plus a 1.5%
risk component in the prime rate yielded an
expected benefit of about $100, see supra, at
1973-1974, so, to yield $590, the total risk
compensation would have to be 5.9 times as
high, i.e., almost 18%, or a 16.5% risk premium over prime.
Of course, many of the estimates I have made
can be disputed. Perhaps the truck will depreciate
more slowly now than at first, perhaps the collateral
market is more liquid than the one in Rash, perhaps
respondent can economize on attorney's fees, and
perhaps there is some reason (other than judicial optimism) to think the Tills were unlikely to default. I
have made some liberal assumptions,FN15 but also
some **1976 conservative ones. FN16 When a risk
premium is off by an order of magnitude, one's estimates need not be very precise to show that it cannot
possibly be correct.
FN15. For example, by ignoring the possibility that the creditor might recover some of
its undersecurity as an unsecured claimant,
that the plan might fail only after full repayment of secured claims, or that an oversecured creditor might recover some of its
expenses under 11 U.S.C. § 506(b).
FN16. For example, by assuming a failure
rate of 37%, cf. n. 1, supra, and by ignoring
all costs of default other than the three mentioned.
In sum, the 1.5% premium adopted in this case is
far below anything approaching fair compensation.
That result is not unusual, see, e.g., In re Valenti, 105
F.3d 55, 64 (C.A.2 1997) (recommending a 1%-3%
premium over the treasury rate-i.e., approximately a
0% premium over prime); it is the entirely predictable consequence of a methodology that tells bankruptcy judges to set interest rates based on highly
imponderable factors. Given the inherent uncertainty
of the enterprise, what heartless bankruptcy judge can
be expected to demand that the unfortunate debtor
pay triple the prime rate as a condition of keeping his
sole means of transportation? It challenges human
nature.
*505 III
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Justice THOMAS rejects both the formula approach and the contract-rate approach. He reads the
statutory phrase “property to be distributed under the
plan,” 11 U.S.C. § 1325(a)(5)(B)(ii), to mean the
proposed payments if made as the plan contemplates,
so that the plan need only pay the risk-free rate of
interest. Ante, at 1966 (opinion concurring in judgment). I would instead read this phrase to mean the
right to receive payments that the plan vests in the
creditor upon confirmation. Because there is no guarantee that the promised payments will in fact be
made, the value of this property right must account
for the risk of nonpayment.
Viewed in isolation, the phrase is susceptible of
either meaning. Both the promise to make payments
and the proposed payments themselves are property
rights, the former “to be distributed under the plan”
immediately upon confirmation, and the latter over
the life of the plan. Context, however, supports my
reading. The cramdown option which the debtors
employed here is only one of three routes to confirmation. The other two-creditor acceptance and collateral surrender, §§ 1325(a)(5)(A), (C)-are both creditor protective, leaving the secured creditor roughly as
well off as he would have been had the debtor not
sought bankruptcy protection. Given this, it is
unlikely the third option was meant to be substantially underprotective; that would render it so much
more favorable to debtors that few would ever choose
one of the alternatives.
The risk-free approach also leads to anomalous
results. Justice THOMAS admits that, if a plan distributes a note rather than cash, the value of the
“property to be distributed” must reflect the risk of
default on the note. Ante, at 1966-1967. But there is
no practical difference between obligating the debtor
to make deferred payments under a plan and obligating the debtor to sign a note that requires those same
payments. There is no conceivable reason why Congress*506 would give secured creditors risk compensation in one case but not the other.
Circuit authority uniformly rejects the risk-free
approach. While Circuits addressing the issue are
divided over how to calculate risk, to my knowledge
all of them require some compensation for risk, either
explicitly or implicitly. See In re Valenti, supra, at 64
(treasury rate plus 1%-3% risk premium); GMAC v.
Jones, 999 F.2d 63, 71 (C.A.3 1993) (contract rate);

United Carolina Bank v. Hall, 993 F.2d 1126, 1131
(C.A.4 1993) (creditor's rate for similar**1977 loans,
but not higher than contract rate); In re Smithwick,
121 F.3d 211, 214 (C.A.5 1997) (contract rate); In re
Kidd, 315 F.3d 671, 678 (C.A.6 2003) (market rate
for similar loans); In re Till, 301 F.3d 583, 592-593
(C.A.7 2002) (case below) (contract rate); In re
Fisher, 930 F.2d 1361, 1364 (C.A.8 1991) (market
rate for similar loans) (interpreting parallel Chapter
12 provision); In re Fowler, 903 F.2d 694, 698
(C.A.9 1990) (prime rate plus risk premium); In re
Hardzog, 901 F.2d 858, 860 (C.A.10 1990) (market
rate for similar loans, but not higher than contract
rate) (Chapter 12); In re Southern States Motor Inns,
Inc., 709 F.2d 647, 652-653 (C.A.11 1983) (market
rate for similar loans) (interpreting similar Chapter 11
provision); see also 8 Collier on Bankruptcy, ¶
1325.06[3][b], p. 1325-37 (rev. 15th ed. 2004). Justice THOMAS identifies no decision adopting his
view.
Nor does our decision in Rash, 520 U.S. 953,
117 S.Ct. 1879, 138 L.Ed.2d 148, support the riskfree approach. There we considered whether a secured creditor's claim should be valued at what the
debtor would pay to replace the collateral or at the
lower price the creditor would receive from a foreclosure sale. Justice THOMAS contends that Rash
selected the former in order to compensate creditors
for the risk of plan failure, and that, having compensated them once in that context, we need not do so
again here. Ante, at 1967. I disagree with this reading
of Rash. The Bankruptcy Code provides that “value
shall be determined in light of the purpose of the
valuation and of the *507 proposed disposition or use
of [the] property.” 11 U.S.C. § 506(a). Rash held that
the foreclosure-value approach failed to give effect to
this language, because it assigned the same value
whether the debtor surrendered the collateral or was
allowed to retain it in exchange for promised payments. 520 U.S., at 962, 117 S.Ct. 1879. “From the
creditor's perspective as well as the debtor's, surrender and retention are not equivalent acts.” Ibid. We
did point out that retention entails risks for the creditor that surrender does not. Id., at 962-963, 117 S.Ct.
1879. But we made no effort to correlate that increased risk with the difference between replacement
and foreclosure value. And we also pointed out that
retention benefits the debtor by allowing him to continue to use the property-a factor we considered “[o]f
prime significance.” Id., at 963, 117 S.Ct. 1879. Rash
stands for the proposition that surrender and retention
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are fundamentally different sorts of “disposition or
use,” calling for different valuations. Nothing in the
opinion suggests that we thought the valuation difference reflected the degree of increased risk, or that we
adopted the replacement-value standard in order to
compensate for increased risk. To the contrary, we
said that the debtor's “actual use ... is the proper guide
under a prescription hinged to the property's ‘disposition or use.’ ” Ibid.
If Congress wanted to compensate secured creditors for the risk of plan failure, it would not have
done so by prescribing a particular method of valuing
collateral. A plan may pose little risk even though the
difference between foreclosure and replacement values is substantial, or great risk even though the valuation difference is small. For example, if a plan proposes immediate cash payment to the secured creditor, he is entitled to the higher replacement value
under Rash even though he faces no risk at all. If the
plan calls for deferred payments but the collateral
consists of listed securities, the valuation difference
may be trivial, but the creditor still faces substantial
risks. And a creditor oversecured in even the slightest
degree at **1978 the time of bankruptcy*508 derives
no benefit at all from Rash, but still faces some risk
of collateral depreciation.FN17
FN17. It is true that, if the debtor defaults,
one of the costs the creditor suffers is the
cost of liquidating the collateral. See supra,
at 1975. But it is illogical to “compensate”
for this risk by requiring all plans to pay the
full cost of liquidation (replacement value
minus foreclosure value), rather than an
amount that reflects the possibility that liquidation will actually be necessary and that
full payments will not be made.

***
Today's judgment is unlikely to burnish the
Court's reputation for reasoned decisionmaking.
Eight Justices are in agreement that the rate of interest set forth in the debtor's approved plan must include a premium for risk. Of those eight, four are of
the view that beginning with the contract rate would
most accurately reflect the actual risk, and four are of
the view that beginning with the prime lending rate
would do so. The ninth Justice takes no position on
the latter point, since he disagrees with the eight on
the former point; he would reverse because the rate
proposed here, being above the risk-free rate, gave
respondent no cause for complaint. Because I read
the statute to require full risk compensation, and because I would adopt a valuation method that has a
realistic prospect of enforcing that directive, I respectfully dissent.
U.S.,2004.
Till v. SCS Credit Corp.
541 U.S. 465, 124 S.Ct. 1951, 158 L.Ed.2d 787, 51
Collier Bankr.Cas.2d 642, 43 Bankr.Ct.Dec. 2,
Bankr. L. Rep. P 80,099, 04 Cal. Daily Op. Serv.
4224, 2004 Daily Journal D.A.R. 5841, 17 Fla. L.
Weekly Fed. S 282
END OF DOCUMENT

There are very good reasons for Congress to prescribe full risk compensation for creditors. Every
action in the free market has a reaction somewhere. If
subprime lenders are systematically undercompensated in bankruptcy, they will charge higher rates or,
if they already charge the legal maximum under state
law, lend to fewer of the riskiest borrowers. As a result, some marginal but deserving borrowers will be
denied vehicle loans in the first place. Congress evidently concluded that widespread access to credit is
worth preserving, even if it means being ungenerous
to sympathetic debtors.
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Bankr.Proc.Rule 9019, 11 U.S.C.A.
United States Bankruptcy Court,
D. Delaware.
In re WORLD HEALTH ALTERNATIVES, INC., et
al., Debtors.
No. 06–10166(PJW).
July 7, 2006.
Background: Chapter 11 debtors moved for entry of
order approving proposed settlement negotiated by
debtors, unsecured creditors' committee and creditor.
Holdings: The Bankruptcy Court, Peter J. Walsh, J.,
held that:
(1) proposed settlement, whereby creditor, in exchange for release of estate's claims against it and for
withdrawal of committee's objection to proposed sale,
had agreed to cap its claim against estate and to provide $1.625 million “carveout” for benefit of unsecured creditors or for investigation and pursuit of
claims against parties other than creditor, did not implicate “absolute priority” rule, though settlement
would permit distribution to unsecured creditors before priority tax claims had been paid in full; and
(2) settlement would be approves, as fair, reasonable,
adequate and in interest of estate.
Motion granted.
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litigation possibilities. Fed.Rules Bankr.Proc.Rule
9019, 11 U.S.C.A.
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3561
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creditor, in return for release of estate's claims against
it and for withdrawal of committee's objection to
proposed sale, had agreed to cap its claim against
estate and to provide $1.625 million “carveout” for
benefit of unsecured creditors or for investigation and
pursuit of claims against parties other than creditor,
did not implicate “absolute priority” rule, though
settlement would permit distribution to unsecured
creditors before priority tax claims had been paid in
full; distribution would not be pursuant to terms of
proposed plan of reorganization and would not involve money belonging to estate, but to creditor. 11
U.S.C.A. § 1129(b)(2)(B).
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Bankruptcy court would approve, as fair, reasonable, adequate and in interest of estate, proposed settlement negotiated by debtors, unsecured creditors'
committee and creditor, whereby creditor, in exchange for release of estate's claims against it and for
withdrawal of committee's objection to proposed sale,
had agreed to cap its claim against estate and to provide $1.625 million “carveout” for benefit of unsecured creditors or for investigation and pursuit of
claims against parties other than creditor, where sufficient degree of uncertainty existed as to whether
committee, or trustee, could prevail on any of potential causes of action against creditor, where expense,
inconvenience and delay attendant to any litigation
with creditor could be great, and where settlement
provided source of funds, not only for unsecured
creditors, but to pursue appropriate causes of action
against others, which might produce recoveries distributable to all creditors. Fed.Rules Bankr.Proc.Rule
9019, 11 U.S.C.A.
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MEMORANDUM OPINION
PETER J. WALSH, Bankruptcy Judge.
This opinion is with respect to the Debtors' motion (Doc. # 310) for entry of an order approving a
settlement agreement among the Official Committee
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of Unsecured Creditors (the “Committee”), the Debtors, and CapitalSource Finance, LLC. (“CapSource”).
The United States Trustee (“UST”) opposes the motion. For the *293 reasons discussed below, the Court
will grant the motion.
BACKGROUND
On February 20, 2006, the Debtors filed voluntary petitions for relief under chapter 11 of title 11 of
the United States Code, 11 U.S.C. §§ 101 et seq. (the
“Bankruptcy Code”) (Doc. # 1). That day, the Debtors also filed a series of motions including (1) a motion to schedule an auction for the sale of substantially all of the Debtors' assets and approving of the
bid procedures governing the proposed sale (Doc #
22), (2) a motion approving the sale of substantially
all of the Debtors' assets (Doc. # 23) and (3) a motion
granting the authority to incur post-petition secured
and super-priority indebtedness (Doc. # 9). The proposed DIP financing lender was CapSource, the prepetition lender with a first lien on all of the Debtors'
assets.
On March 6, 2006, the UST appointed the
Committee pursuant to Bankruptcy Code §
1102(a)(1). On March 10, 2006, the Committee filed
objections to the bid procedures and the DIP financing motion. Negotiations followed, and on March 17,
2006, the Court granted a final order authorizing the
DIP financing motion and the proposed bid procedures.
The final DIP financing order (the “DIP Financing Order”) is rather conventional in its terms. With
respect to the matter before me, two terms are of particular significance. First, the Debtors acknowledged
and agreed “that the Pre–Petition Debt is (i) legal,
valid, binding and enforceable against each Debtor;
and (ii) not subject to any contest, objection, recoupment, defense, counterclaim, offset, claim of subordination, claim of re-characterization, claim of avoidance of any nature, attack or challenge under the
Bankruptcy Code, other applicable non-bankruptcy
law or otherwise.” (Doc. # 168, ¶ F). Paragraph 23(b)
of the DIP Financing Order again recites that the
Debtors have waived and shall be barred from any
challenge to CapSource's claim (Doc. # 168, ¶ 23(b)).
The Debtors' positions are binding on their successors
and assigns, including any bankruptcy trustees. (Doc.
# 168, ¶ 24). Second, Paragraph 23(b) contains the
following proviso regarding the right of others to

challenge CapSource's position:
Notwithstanding the foregoing, any party-ininterest (other than Debtors) with the requisite
standing to do so, and the Committee shall be permitted to investigate ... and challenge, in accordance with the Bankruptcy Rules, the validity, enforceability, priority, perfection or amount of the
Pre–Petition Debt or Pre–Petition Lender's liens on
the Pre–Petition Lender Collateral in respect
thereof, or otherwise asserting any claims or causes
of action against Pre–Petition Lender or on behalf
of Debtor's estates, which shall be filed no later
than the earlier of (x) seventy-five (75) calendar
days after the Petition Date, (y) two (2) calendar
days prior to the Auction or (z) two (2) business
days prior to the Sale Hearing.
(Doc. # 168, ¶ 23(b)) (footnotes omitted). Pursuant to this provision, as of April 16, 2006 the time
period for any challenges to CapSource's position
expired as to all parties in interest other than the
Committee and prior to that date, no such parties had
filed any challenge. The Committee obtained from
CapSource an extension of the time period to April
19, 2006 and, as described below, a further extension
was agreed to.
Pursuant to the bid procedures order, an auction
was scheduled for April 18, 2006. But no one other
than the pre-petition stalking horse bidder submitted
a bid—which bid was for a purchase price of
$43,000,000. A hearing on the Debtors' *294 motion
to approve the sale to the stalking horse bidder was
scheduled for April 20, 2006. The Committee reserved its right to object to the sale motion, and for
several days prior to the April 20, 2006 hearing date,
the Committee negotiated extensively with CapSource and the Debtors regarding the Committee's
objection. As a result, on April 19, 2006, the Debtors,
the Committee, and CapSource entered into a letter
agreement (the “Letter Agreement”), which provided
for a global settlement of disputes among the parties
(Doc. # 310, ex. A).
At the sale hearing on April 20, 2006, counsel
for the Committee advised the Court that, as a result
of extensive negotiations, the parties had reached a
settlement, whereby the Committee agreed to withdraw its objection to the sale motion. Counsel for the
Committee represented to the Court that the with-

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 4
344 B.R. 291, 46 Bankr.Ct.Dec. 204
(Cite as: 344 B.R. 291)
drawal was made in consideration for certain concessions made by CapSource as set forth in the Letter
Agreement. Committee counsel handed up to the
Court a copy of the Letter Agreement, briefly outlined the terms of that agreement and advised that
Court approval of the Letter Agreement would be
sought at a later hearing. A Bankruptcy Rule 9019
motion to approve the Letter Agreement was filed by
the Debtors the next day and was served on all creditors. A hearing on the motion was scheduled for May
11, 2006. While that motion was pending, the Court,
on April 25, 2006, entered an order approving the
sale motion (Doc. # 315), and on April 28, 2006, the
sale transaction closed. The hearing on the Rule 9019
motion was held on May 11, 2006 and June 12, 2006.
The principal terms of the Letter Agreement are
as follows (with some significant portions quoted
verbatim):
(1) Committee objections: “The Committee has
raised formal and informal objections with respect to
(a) the Sale Motion, (b) the extent and validity of
certain of the CapitalSource Liens, (c) the amount of
certain of the CapitalSource Claims, and (d) has asserted possible Causes of Action against CapitalSource (collectively, the ‘Objections').” (Doc. # 310,
ex. A, p. 2).
(2) CapSource's claim cap: CapSource agreed to
cap its secured claim at $42,500,000 (an amount less
than its asserted claim), and it waived any deficiency
claim. (Doc. # 310, ex. A, ¶ 2).
(3) Committee right to challenge preserved: The
challenge period in Paragraph 23 of the DIP Financing Order was stayed so that the Committee's right to
challenge CapSource is preserved until the Court
enters a final and nonappealable order approving the
Letter Agreement, provided that if the Court denies
approval of the Letter Agreement, then pursuant to
Paragraph 23, the Committee has an additional five
days to challenge CapSource's position. (Doc. # 310,
ex. A, ¶ 3).
(4) Collateral Carve–Out ($1,625,000):
Within two (2) business days after an order approving this Letter Agreement becomes final and nonappealable, CapitalSource shall grant and pay to
and for the exclusive benefit of the Debtors' gen-

eral unsecured creditors a collateral carveout from
its lien in the amount of $1,625,000.00 (the “Collateral Carve–Out”) to be (a) distributed to the
holders of allowed general unsecured claims after
payment of any unpaid professional fees and expenses of the Committee and/or (b) used to investigate and prosecute estate causes of action against
parties other than CapitalSource. The Collateral
Carve–Out shall be wired into an escrow account
for counsel to the Committee. The Debtors and the
Committee acknowledge and agree that the Collateral Carve–Out will be available to be: (i) distributed to the holders of allowed *295 general unsecured claims after payment of any unpaid professional fees and expenses of the Committee and/or
(ii) used to investigate and prosecute estate causes
of action against parties other than CapitalSource.
(Doc. # 310, ex. A, ¶ 4).
(5) Objections withdrawn and release of claims:
The Committee agreed not to pursue its Objections,
agreed to support the sale motion, and agreed that
“the Debtors and the Committee on behalf of themselves and the Debtors' estates ... shall be deemed to
have released, acquitted and forever discharged CapitalSource ... from any and all claims and causes of
action that the Debtors, the Committee, or the Debtors' estates may have or claim to have against” CapSource.FN1 (Doc. # 310, ex. A, ¶ 5).
FN1. The Debtors' release is somewhat puzzling in light of the fact that pursuant to the
DIP Financing Order the Debtors had already granted a release to CapSource.
(6) Committee pursuit of causes of action: Upon
final approval of the Letter Agreement, “the Committee is granted the right to pursue claims, causes of
action and recoveries (a) under sections 502(d), 544,
547, 548, 549, 550, 551 or 553 of the Bankruptcy
Code, or any other avoidance actions under 11 U.S.C.
§§ 101–1330 et seq. (the ‘Avoidance Actions'); and
(b) relating to (i) the D & O Claims, (ii) the Former
Auditor Claims, and (iii) the Former Counsel
Claims.” (Doc. # 310, ex. A, ¶ 6). The latter three
defined terms refer to the Debtors' officers, directors
and pre-petition professionals.FN2 CapSource waived
any right to pursue causes of action against these persons. (Doc. # 310, ex. A, ¶ 5).
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FN2. In this regard, the Committee states
that there is a $5,000,000 D & O insurance
policy. (Doc. # 402, p. 18)
The UST filed an objection to the settlement motion, arguing that a recent Third Circuit opinion, In re
Armstrong World Indus., Inc., 432 F.3d 507 (3d
Cir.2005), prohibits this Court from approving a settlement that pays anything to the general unsecured
creditors before priority tax creditors are paid. The
Debtors' schedules list a number of tax creditors entitled to priority under Bankruptcy Code § 507. The
amounts of these claims are listed as “unknown,” but
there was testimony to the effect that the IRS asserts
a tax claim in excess of $4,000,000. None of these
priority creditors, nor any other party in interest other
than the UST, objects to the settlement.
After the Debtors filed their motion to approve
the Letter Agreement, the UST filed a motion to appoint a chapter 11 trustee or, alternatively, to convert
the cases to chapter 7. Subsequently, the Debtors
filed a motion to convert the cases to chapter 7. At
the June 12, 2006 hearing on the motion to approve
the Letter Agreement, the Debtors, the Committee
and the UST supported a conversion to chapter 7,
with the Debtors and the Committee requesting a
ruling on the Letter Agreement prior to a conversion.
No party in interest opposes the conversion to chapter
7, and following this ruling on the Letter Agreement,
a conversion order seems inevitable. Of course, upon
conversion of the cases to chapter 7, the Committee
will cease to exist. Official Comm. of Unsecured
Creditors v. Belgravia Paper Co.(In re Great Northern Paper, Inc.), 299 B.R. 1, 6–7 (D.Me.2003); see
also In re Parks Jaggers Aerospace Co., 129 B.R.
265, 268 (M.D.Fla.1991); In re Freedlander, Inc. The
Mortgage
People,
103
B.R.
752,
758
(Bankr.E.D.Va.1989) (same).
DISCUSSION
[1] A bankruptcy court has the authority to “approve a compromise or settlement.”*296 FED. R.
BANKR. P. 9019(a). Settlements are generally favored in bankruptcy. Myers v. Martin (In re Martin),
91 F.3d 389, 393 (3d Cir.1996). They minimize litigation and expedite the administration of the estate.
Id.
[2][3][4] Whether to approve a settlement, however, is within the discretion of the bankruptcy court.

In re Key3Media Group, Inc., 336 B.R. 87, 92
(Bankr.D.Del.2005). The court, when exercising this
discretion, must “assess and balance the value of the
claim that is being compromised against the value to
the estate of the acceptance of the compromise proposal.” In re Martin, 91 F.3d at 393. In striking this
balance, the court must examine four factors:
(1) the probability of success in litigation; (2) the
likely difficulties in collection; (3) the complexity
of the litigation involved, and the expense, inconvenience and delay necessarily attending it; and (4)
the paramount interest of the creditors.
Id. (“taking [its] cue” from Protective Comm. for
Indep. Stockholders of TMT Trailer Ferry v. Anderson, 390 U.S. 414, 88 S.Ct. 1157, 20 L.Ed.2d 1
(1968)).
[5] In the final analysis, “the court does not have
to be convinced that the settlement is the best possible compromise.” In re Coram Healthcare Corp.,
315 B.R. 321, 330 (Bankr.D.Del.2004) (citing Nellis
v. Shugrue, 165 B.R. 115, 123 (S.D.N.Y.1994)).
Rather, the court must conclude that the settlement is
“within the reasonable range of litigation possibilities.” In re Penn Cent. Transp. Co., 596 F.2d 1102,
1114 (3d Cir.1979); see In re W.T. Grant Co., 699
F.2d 599, 608 (2d Cir.1983) (stating that the responsibility of the bankruptcy judge is “not to decide the
numerous questions of law and fact raised” by the
objections, “but rather to canvass the issues and see
whether the settlement falls below the lowest point in
the range of reasonableness.” (internal quotations and
alteration omitted)).
[6] In this case, the settlement represents global
peace among the Debtors, the Committee, and CapSource. As noted above, pursuant to the DIP Financing Order, the Committee and any other party in interest (but not the Debtors) could bring causes of
action against CapSource during the specified period
of time (Doc. # 168, ¶ 23). That period of time expired on April 16, 2006, two calendar days before the
auction date (Doc. # 168, ¶ 23). Before the time period expired, the Committee sought and received an
extension from CapSource (Doc. # 310, ex. A, p. 2).
As a result, at the time the parties executed the Letter
Agreement, only the Committee had preserved its
right to bring any cause of action against CapSource.
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As detailed above, the Letter Agreement effected
the following: (1) the Committee, in conjunction with
the Debtors, released the estate's causes of action
against CapSource (Doc. # 310, ex. A, ¶ 5), and the
Committee withdrew its Objections, (2) CapSource
promised to limit its secured claim against the estate
to $42,500,000 and to waive its right to any deficiency claim (Doc. # 310, ex. A, ¶ 2), (3) CapSource
agreed to pay a $1,625,000 collateral carve out for
the benefit of general unsecured creditors (Doc. #
310, ex. A, ¶ 4), (4) these funds can be either directly
distributed to the general unsecured creditors and/or
used to pursue causes of action against parties other
than CapSource, including the Debtors' officers, directors, lawyers and accountants (Doc. # 310, ex. A,
¶ 4). To the extent the $1,625,000 is used to pursue
those causes of action and any of them are successful,
the recoveries will be to the benefit of the estate since
they are estate causes of action*297 (Doc. # 310, ex.
A, ¶ 4). On the other hand, to the extent the carve out
funds are distributed to the general unsecured creditors, then the estate is not directly benefitted.FN3
FN3. Over the course of the last five years
or so, I have seen a number of liquidating
chapter 11 cases in this Court where the official committee of unsecured creditors entered into this type of carve out settlement
with the first lien lender for the benefit of
general unsecured creditors. Similar to the
instant situation, those cases involved asset
sales with little or no prospects for any recovery therefrom for general unsecured
creditors.
The UST objects to the settlement on two
grounds. First, the UST argues that the settlement
violates the law (Doc. # 340, p. 1 (citing In re Armstrong World Indus., Inc., 432 F.3d 507)). Second,
the UST argues that the settlement reflects a result
that the Committee could not achieve had it successfully litigated the causes of action against CapSource
(Doc. # 340, p. 2). This is really one objection, and
the UST acknowledges as much in its papers: “[a]t
bottom, the principle motivating the UST's two objections is the same-the [Committee] is not authorized to borrow and/or compromise estate claims and
causes of action at the expense of priority creditors in
chapter 11.” (Doc. # 340, p. 2).
Although the general unsecured creditors will re-

ceive money before the priority creditors, that money
does not belong to the estate-it belongs to CapSource.
See Official Comm. Of Unsecured Creditors v. Stern
( In re SPM Mfg. Corp.), 984 F.2d 1305, 1313 (1st
Cir.1993). In other words, the payout to the general
unsecured creditors is a carve out of the secured
creditor's lien and not estate property. I believe the
Bankruptcy Code does not prohibit this arrangement
and reported cases so hold. Id. at 1313.
Despite this, the UST argues that the Third Circuit's decision in In re Armstrong World Indus., Inc.
prohibits such an agreement (Doc. 397, p. 2). I disagree. Armstrong distinguished, but did not disapprove of, a line of authority that approved this type of
agreement. Armstrong, 432 F.3d at 514 (discussing In
re SPM, 984 F.2d 1305, In re MCorp Fin., Inc., 160
B.R. 941 (S.D.Tex.1993), and In re Genesis Health
Ventures, Inc., 266 B.R. 591 (Bankr.D.Del.2001)).
Armstrong also explained that the above line of
authority did “not stand for the unconditional proposition that creditors are generally free to do whatever
they wish with the bankruptcy proceeds they receive.” Armstrong, 432 F.3d at 514. Rather,
“[c]reditors must also be guided by the statutory prohibitions of the absolute priority rule, as codified in
11 U.S.C. § 1129(b)(2)(B).” Id. Section
1129(b)(2)(B) provides:
(2) For the purpose of this subsection, the condition
that a plan be fair and equitable with respect to a
class includes the following requirements:
******
(B) With respect to a class of unsecured
claims—
(i) the plan provides that each holder of a claim
of such class receive or retain on account of such
claim property of a value, as of the effective date
of the plan, equal to the allowed amount of such
claim; or
(ii) the holder of any claim or interest that is junior to the claims of such class will not receive or
retain under the plan on account of such junior
claim or interest any property, except that in a
case in which the debtor is an individual, the
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debtor may retain property included in the estate
under section 1115 subject to the requirements*298 of subsection (a)(14) of this section.
11 U.S.C. § 1129(b)(2)(B) (emphasis added).
Section 1129(b)(2)(B) and the absolute priority rule,
however, are not implicated here because the settlement does not arise in the context of a plan of reorganization. Indeed, the UST does not argue that Armstrong actually supplies the result to this case, but
rather asserts that the ideas or general principles discussed in Armstrong suggest that such an agreement
is improper (Doc. # 340, pp. 1, 6). The Court disagrees.
Armstrong dealt with a plan of reorganization,
thus implicating the absolute priority rule of
Bankruptcy Code § 1129(b)(2)(B). Under the plan at
issue in Armstrong, “an unsecured creditor class
would receive and automatically transfer warrants to
the holder of equity interests in the event that its coequal class rejects the reorganization plan.”
Armstrong, 432 F.3d at 514. The Third Circuit concluded that the absolute priority rule applied and was
violated by such a distribution scheme. Id.
In coming to that result, Armstrong expressly
distinguished the SPM, MCorp, and Genesis cases.
These cases allowed a senior creditor to agree to give
up part of its collateral to another class, skipping
other classes in between. Id. Armstrong's grounds for
distinguishing such cases are important. For example,
Armstrong distinguished SPM on three grounds:
(1) SPM involved a distribution under Chapter 7,
which did not trigger 11 U.S.C. §
1129(b)(2)(B)(ii); (2) the senior creditor had a perfected security interest, meaning that the property
was not subject to distribution under the Bankruptcy Code's priority scheme; and (3) the distribution was a “carve out,” a situation where a party
whose claim is secured by assets in the bankruptcy
estate allows a portion of its lien proceeds to be
paid to others.
Armstrong, 432 F.3d at 514. Each of these
grounds is relevant to the matter here.
First, SPM involved a settlement agreement in a
chapter 7 context, which did not trigger the absolute
priority rule. Id. Like SPM, the instant dispute also

arises in the context of a settlement agreement-not a
plan. Further, this case is moving toward conversion
and an order to that effect will be entered shortly.
There are no prospects for a plan of reorganization
here.
Second, SPM involved a secured creditor's perfected security interest. The Third Circuit recognized
that this meant “that the property was not subject to
distribution under the Bankruptcy Code's priority
scheme.” Armstrong, 432 F.3d at 514 (adopting the
District Court's reasoning). This is the case here as
well.
Third, SPM, unlike Armstrong, involved a “
‘carve out,’ a situation where a party whose claim is
secured by assets in the bankruptcy estate allows a
portion of its lien proceeds to be paid to others.” Id.
This again is the exact situation here. Thus, the three
grounds on which the Third Circuit distinguished
SPM also distinguish the case here from Armstrong.FN4
FN4. Interestingly, the SPM case also involved an IRS priority tax claim issue, except that the objection to the settlement was
filed by former officers of the debtor who
were exposed to personal liability for whatever portion of the tax claim was not paid by
the estate.
Seemingly, even if the absolute priority rule applied, which it does not, an ordinary carve out such as
here would not offend the rule. This follows from
Armstrong's discussion of the Genesis and MCorp
cases. Both cases involved plans of reorganization,*299 thereby implicating the absolute priority
rule. See id. This also follows from the Armstrong
District Court's reasoning, which the Third Circuit
adopted.
The Third Circuit in Armstrong characterized the
Genesis court as allowing a secured creditor to “(1)
give up a portion of their proceeds under the reorganization plan to holders of unsecured and subordinated claims, without including holders of punitive
damages claims in the arrangement, and (2) allocate
part of their value under the plan to the debtor's officers and directors as an employment incentive package.” Id. Armstrong then distinguished this arrangement as an ordinary carve out of the senior creditors'
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liens for the junior claimants' benefit. Id. Such a
carve out does not offend the absolute priority rule or
the Bankruptcy Code's distribution scheme because
the property belongs to the secured creditor-not the
estate. See id. Likewise, the Armstrong District
Court, whose reasoning the Third Circuit adopted,
also acknowledged the propriety of an ordinary carve
out and the correctness of SPM: “the secured lender
in SPM had a substantive right to dispose of its property, including the right to share the proceeds subject
to its lien with other classes.” In re Armstrong World
Indus., Inc., 320 B.R. 523, 534 (D.Del.2005) aff'd
432 F.3d 507 (3d Cir.2005). Thus, Armstrong distinguished, but did not disapprove of, SPM and the
Genesis–MCorp line of authority. That line of authority holds that agreements, like the one at issue here,
are valid carve outs that allow the secured creditor to
give up a portion of its lien for the benefit of junior
creditors without violating the provisions of the
Bankruptcy Code. See In re SPM, 984 F.2d at 1313;
In re MCorp, 160 B.R. at 960; In re Genesis, 266
B.R. at 602.
The UST asserts that this Court should reach a
different result than SPM and its progeny because
SPM did not involve a party releasing claims on behalf of the estate (Doc. # 397, p. 15). The UST makes
this argument on the basis of a copy of the settlement
agreement in SPM, which she obtained from a party
to the SPM case (Doc. # 397, p. 15). Pursuant to that
settlement agreement, the secured bank lender and
the creditors committee undertook joint efforts to
maximize recovery, with the bank sharing a small
portion of its recovery with the committee. I am not
persuaded that this distinction is meaningful. Furthermore, the Court does not have before it the record
made in the SPM case regarding that settlement, including any ancillary matters or events. That document alone presents an insufficient record upon
which to weigh the UST's distinction.
The UST focuses on the Letter Agreement's release of causes of action against CapSource which, if
pursued and succeeded in recoveries, those recoveries
would be for the benefit of the estate and distributed
first to priority creditors prior to any possible distribution to the general unsecured creditors. However, it
is important to note that giving up estate causes of
action against CapSource is not the only consideration that CapSource receives under the Letter Agreement. The Committee gave up its right to pursue its

objection to the sale motion. This right belonged exclusively to the Committee. When this case was filed,
it clearly was a liquidating case, and indeed, the
Debtors had already signed up a stalking horse bidder
for the purchase of the going concern business. With
respect to the concept of a quick sale, the facts surrounding the marketing effort and timing of the sale,
the Committee vigorously opposed the Debtors and
CapSource from the outset of its appointment. The
only substantive objections to the auction*300 procedures motion and the sale motion were those raised
by the Committee. The Letter Agreement allowed the
sale motion to go forward, and of course, the sale
closed at the end of April 2006. Obviously, if the
Debtors lost the sale motion or if there were a serious
delay to the approval of that motion, the value of
CapSource's collateral could have been seriously
jeopardized. Thus, the $1,625,000 carve out payment
is not only in exchange for the release of estate
causes of action against CapSource, but for the removal of the only serious challenge (by the Committee) to the Debtors' and CapSource's joint goal at the
outset of the case to effect a quick sale that would
likely provide little, if any, benefit to any party other
than CapSource.
As stated in its supplemental memorandum
(Doc. # 402, p. 10), the Committee's challenges included the following:
The Committee challenged, among other things,7
the integrity of the sale process, the length and
adequacy of the Debtors' marketing efforts, the actions and statements by insiders who stood to benefit from an ownership interest in the purchaser if
the stalking horse bid was approved, the influence
exerted by, and fees paid to, CapSource in the
months leading up to the Petition Date, the calculation of CapSource's claim, and the propriety of
permitting the sale proceeds to be paid to CapSource at closing.
In a footnote to that statement, the Committee
comments as follows:
One arrow that the Committee did not have in its
quiver was a credible threat to challenge the validity and perfection of CapSource's liens, since it
could discern no infirmity in those liens. See Tr. at
22:18–20. Thus, as in SPM, the lender had a first
priority secured claim in the proceeds of its collateral.
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I find the first of these two statements to reflect
the record fairly in this case, and neither statement is
seriously challenged by the UST. Thus, I conclude
that the Committee's withdrawal of its objection to
the sale motion constitutes substantial consideration
given by the Committee, not on behalf of the estate or
the Debtors, in exchange for the Collateral Carve–
Out.FN5 Given the fact that this consideration running
from the Committee to CapSource has already occurred and cannot be undone, to deny approval of the
Letter Agreement at this time would give only CapSource the benefit of this part of the settlement. And,
of course, non-approval would enable CapSource to
keep the $1,625,000.
FN5. In its opposition brief, the UST points
out that at the May 11, 2006 hearing I stated
that I did not think that the Committee's objection to the sale motion would have been
successful. That comment was made on the
basis of my experience with liquidating
chapter 11 cases, and the Committee had
not, and has not, set forth before the Court
the bases for its opposition or the evidence
intended to be offered in support of the opposition absent the settlement. Nor am I
aware of CapSource's assessment of the
Committee's bases for opposition which
prompted CapSource to settle the matter for
a substantial carve out to the general unsecured creditors.
Denial of approval of the Letter Agreement
could have an additional negative impact on the estate. The estate has $1,347,000 remaining from the
sale proceeds, after administrative expenses have
been paid or otherwise provided for (Doc. # 474). If
the Letter Agreement is not approved, then CapSource could seek to recover the full amount of its
secured claim against the sale proceeds. This, in turn,
could reduce the $1,347,000 remaining in the estate
that may be used by the chapter 7 trustee to pursue
estate causes of action against Debtors' officers, directors,*301 and professionals. On the record before
me, it is not possible to quantify the difference between CapSource's capped claim ($42,500,000) and a
potential allowed claim. CapSource believes that it
could assert an additional claim of $1,850,196 with
respect to the remaining sale proceeds (Doc. # 474).
The Debtors contend that CapSource's claim against

the Debtors has been fully satisfied by the amounts
previously paid by the Debtors to CapSource (Doc. #
474). At this time, I can only conclude that, absent
approval of the Letter Agreement, some or all of the
$1,347,000 remaining in the estate may be subject to
CapSource's secured claim and thus not available to
benefit unsecured creditors. I note that the April 25,
2006 sale order recites that at the closing the payment
of the sale proceeds to CapSource would not exceed
$42,500,000, “with $325,000 of any balance of the
cash proceeds to be held in escrow pending Court
approval of the Letter Agreement.” (Doc. # 315, ¶
12). This $325,000 of escrowed funds is included in
the $1,347,000 of estate funds remaining from the
proceeds of the sale (Doc. # 475). If the Letter
Agreement is not approved, I believe that, at a minimum, CapSource would arguably be entitled to that
$325,000.
As noted above, the thrust of the UST's objection
is that the Committee is unfairly compromising estate
causes of action at the expense of priority creditors.
That position raises the question as to the value of
those causes of action. During the course of its settlement negotiations with CapSource, the Committee
drafted a complaint against CapSource that sets forth
multiple counts. The UST makes much of this draft
document in support of her assertion that recoveries
on these claims should inure to the benefit of the entire estate, including priority creditors. However, the
testimony put on the record at the May 11, 2006 hearing regarding the potential for success on those
claims was not encouraging.
The only testimony on this issue came from Mr.
Gavin, the Committee's financial advisor, and Mr.
Jones, the Debtors' financial advisor (Doc. # 384, p. 9
ll.14–15, p. 26 ll.7–8). Both testified that the settlement was in the best interests of their clients. Their
testimony is uncontradicted.
Mr. Gavin testified that the litigation would be
very expensive, time consuming, and uncertain (Doc.
# 384, p. 11 ll.1–8). With respect to at least some of
the claims, Mr. Gavin appeared to question whether
there were even any recoverable damages (Doc. #
384, p. 19 ll.9–14). As such, Mr. Gavin testified that
“the Committee's guaranteed recovery and ability to
pursue other actions on behalf of the estate in exchange for the Committee's cooperation and supporting the sale and the Committee's agreement not to sue

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 10
344 B.R. 291, 46 Bankr.Ct.Dec. 204
(Cite as: 344 B.R. 291)
CapitalSource was a fair compromise.” (Doc. # 384,
p. 11 ll.9–14). In other words, “the letter agreement
represent[ed] a fair, adequate, and reasonable settlement for the general unsecured creditors and the estate as a whole.” (Doc. # 384, p. 10 ll.8–11).

convenience, and delay attendant to any litigation
with CapSource could be great. Substantial expenditure of money may not be warranted in light of the
low probability of success and the estate's limited
resources.

Mr. Jones agreed, explaining that “the debtor had
undertaken its own review of possible causes of action against CapitalSource, and it determined that the
likelihood of success on the merits of any such claims
was very low.” (Doc. # 384, p. 26 ll.19–22). In addition, “any litigation against CapitalSource by the
Committee would be time consuming, expensive.”
(Doc. # 384, p. 27 ll.6–8). Further, “[i]t would not
likely resolve in any significant recovery for the
benefit of the estate.” (Doc. # 384, p. 27 ll.8–9).
Thus, Mr. Jones concluded that “the interests of the
estate are clearly best served by compromising the
asserted claims on the basis set forth *302 in the letter agreement.” (Doc. # 384, p. 27 ll.21–23).

Furthermore, the record in this case indicates a
number of serious irregularities in the Debtors' prepetition conduct of its financial affairs. Counsel for
the Committee observed that “this company has been
the subject of pre-petition fraud and we do believe
there are good causes of action against perhaps
Debtor's directors and officers, prior auditors, [and]
prior attorneys for the company ....” (Doc. # 349, pp.
13–14 ll.24–2). The Letter Agreement potentially
provides funds to finance the pursuit of such causes
of action (Doc. # 310, ex. A, ¶ 6). Equally important,
the estate will have $1,347,000 available to finance
such causes of action by the chapter 7 trustee. Thus,
the Court finds it is reasonable, when faced with limited funds, to forego expensive litigation against the
pre-petition secured lender in favor of what appears
to be more fruitful litigation against the Debtors' officers and directors and the professionals engaged by
the Debtors.

[7] The Court agrees with Mr. Gavin and Mr.
Jones, this agreement represents the best result and is
fair, reasonable, adequate, and in the interest of the
estate. The four Martin factors so demonstrate.
Factor one favors settlement because there is a
low probability of litigation success. A sufficient
degree of uncertainty exists as to whether the Committee, or a chapter 7 trustee, could prevail on any of
the potential causes of action against CapSource.
Moreover, the Court finds that the probability of successfully challenging CapSource's liens is low. As the
Committee states, “[o]ne arrow that the Committee
did not have in its quiver was a credible threat to
challenge the validity, and perfection of CapSource's
liens, since it could discern no infirmity in those
liens.” (Doc. # 402, p. 10 n. 7). The UST does not
challenge this representation. Further, from the
Court's experience, successful challenges to a prepetition first lien creditor's position are unusual, if not
rare. I attach little significance to the fact that the
Committee counsel produced a draft multiple count
complaint against CapSource. This may be viewed as
litigation saber rattling.
Factor two is seemingly not relevant, and no
party has addressed this point.
Factor three, however, weighs in favor of approving the proposed settlement. The expense, in-

Finally, factor four favors settlement. The estate
is better off because the settlement guarantees a substantial fund ($1,347,000) to pursue appropriate
causes of action against others, which may produce
recoveries distributable to all creditors.
At the June 12, 2006 hearing, I raised the question of whether the Committee had fiduciary obligations to the priority creditors. The parties submitted
supplemental filings on this question.
The Committee states in its brief that “as priority
creditors are not intended to be constituent members
of a creditors' committee because their pecuniary
interests are fundamentally inimical to those of the
general unsecured creditors, they are not a constituent
group to whom the Committee owes a fiduciary
duty.” (Doc. # 402, p. 5). The UST was more hesitant. She acknowledged that “[t]he case law uniformly indicates that the [Committee's] fiduciary duties run to the constituency it represents, and a number of courts have defined that constituency as being
general unsecured creditors.” (Doc. # 397, p. 9). *303
Still, the UST concluded that the scope of the Committee's fiduciary duties was a collateral issue and
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should not affect the outcome in this dispute (Doc. #
397, p. 9).
As such, both parties acknowledge that a number
of cases support the proposition that the official
committee of unsecured creditors owes its fiduciary
duty only to the general unsecured creditors (Doc. #
402, p. 8 (citing In re SPM, 984 F.2d at 1316; Official
Dalkon Shield Claimants' Comm. v. Mabey (In re
A.H. Robins Co.), 880 F.2d 769, 771 (4th Cir.1989);
In re Int'l Swimming Pool Corp., 186 F.Supp. 63, 64
(S.D.N.Y.1960); Creditors' Comm. Of Trantex Corp.
v. Baybank Valley Trust Co. (In re Trantex Corp.), 10
B.R. 235, 238 (Bankr.D.Mass.1981))). Presumably,
the cases that find that the creditors committee owes
a fiduciary duty to the general unsecured creditors
only are recognizing the implicit conflict of interest
between general unsecured creditors and priority
creditors.
The UST has posed several interesting questions
that the Court need not presently decide:
If the [Committee] is holding part of the 1.625 million (the “Settlement Funds”) on the date of conversion, who will distribute the remaining monies?
Is a chapter 7 trustee authorized to distribute the
Settlement Funds given that they are not property
of the Debtors' estates? Irrespective of the direction
of the Debtors' cases, there are a number of troubling questions presented by the Settlement. Presumably, to the extent that there are Settlement
Funds remaining for distribution, the [Committee]
intends to distribute such funds pro rata on account
of allowed unsecured claims. To the extent that
there is a dispute regarding use of the Settlement
Funds, does this Court have jurisdiction to resolve
the dispute? Does an unsecured creditor's acceptance of Settlement Funds satisfy (in whole or in
part) the liability of the Debtors' estates to the
creditor? What authority, if any, does the [Committee] have to establish rules governing use and distribution of the funds?

the funds for litigation purposes. It only provides that
the funds will be distributed to holders of allowed
general unsecured claims and/or used to pursue
causes of action against the Debtors' officers, directors, and professionals. The Letter Agreement recognizes these as “estate causes of action” (Doc. # 310,
ex. A, ¶ 4), so that any recoveries will be for the
benefit of the estate. In any event, these questions
lead to yet more questions. For example, what effect
will conversion of this case to chapter 7 have on the
Letter Agreement implementation going forward?
Upon conversion, the Committee will no longer exist.
The chapter 7 trustee will then have the right to pursue causes of action on behalf of the estate against
the Debtors' officers, directors, and professionals. As
to one of the UST's questions, I note that the parties
to the Letter Agreement intend for this Court to have
exclusive jurisdiction for its implementation (Doc. #
310, ex. A, ¶ 12).
CONCLUSION
For the reasons discussed above, the settlement
is approved. I believe that the record as a whole in
this matter suggests that, at the end of the day, only
CapSource would be a winner if the Letter Agreement *304 is not approved. The Court acknowledges
the UST raises valid logistical questions. Nevertheless, the Court finds that the settlement is in the best
interest of the estate.
ORDER
For the reasons set forth in the Court's memorandum opinion of this date, the Debtors' motion (Doc. #
310) for entry of an order approving a settlement
agreement among the Official Committee of Unsecured Creditors, the Debtors, and CapitalSource Finance, LLC is GRANTED.
Bkrtcy.D.Del.,2006.
In re World Health Alternatives, Inc.
344 B.R. 291, 46 Bankr.Ct.Dec. 204
END OF DOCUMENT

(Doc. # 340, p. 7 n. 3). Some of these questions
are misdirected because the Letter Agreement does
not say that the Committee determines the distribution or use of the $1,625,000. Nor does Committee
counsel have an active role-counsel will only be an
escrow agent. The Letter Agreement does not say
who will determine any cash distributions or use of
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