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Practical Tips
Document Drafting

• Less is more, simple is better
• More clauses don’t make an agreement better
• Most contracts are more complicated than they need to be
• Do not take on obligations beyond what is required

• Involve your client—they can spot issues that you might
not
• Technical issues like conflicting specifications (that can later give
rise to a breach of contract claim where your client followed one
set of specs in the contract, but not the other)
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Practical Tips
Document Drafting

• Consider overlapping or interlocking agreements
• What other agreements interact with the one you are working on?
• Is the interaction clear?
• Should other agreements/documents be integrated as exhibits or
otherwise into this agreement?
• Make sure an agreement does not say “as set forth in” another
agreement without knowing whether the other agreement is clear
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Practical Tips
Document Drafting

• Is the provision in the contract actually legal?
• Avoid “one-size fits all” or “master agreements” (forms)
unless the client will involve you every time it is used
• Beware amendments: try to have the client involve you as
counsel when amendments pop up
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Practical Tips
Document Drafting

• Keep it all in one place
• Final, executed, master copy including all exhibits
• Amendments

• Be clear
• Clearly define purpose of contract and each party’s obligations
(e.g., what is the scope of work)
• Is there enough information for a neutral third party to
understand the parties’ intent?
• Remember, almost all judges (and jurors) are not transactional
lawyers
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Force Majeure
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Force Majeure
Definition
• Literally translates from French
as “superior force”
• An event or effect that cannot be
reasonably anticipated or
controlled
• In contract law, force majeure
describes those uncontrollable
events (such as war, labor
stoppages, or extreme weather)
that are not the fault of any party
and that make it difficult or
impossible to carry out normal
business
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Force Majeure
A reminder from
COVID-19
• Excuses performance for
both parties to a contract
• In the event of something
beyond the contracting
party’s control
• Such as war, strike, riot,
crime, epidemic
• Or an event described by the
legal term “Act of God”
(hurricane, flood,
earthquake, volcanic
eruption, etc.)
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• Typically not absolute

Force Majeure

• Break for a period of time – pause during the event
• Does not cover
• Negligence, malfeasance
• Usual and natural consequences of external forces
• Predictable rain canceling a concert
• But if the rain causes a flash flood endangering
concert-goers, it is force majeure
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Force Majeure
Power of Attorney
• Consider these borderline events (rain v. flood)
• Consider protection of your client
• During COVID-19, tenants seeking to avoid rent but
landlords typically draft narrowly to maintain rent
payments
• Remember: Tenant -> LL -> Mortgage
• Construction – project delays, low work force, supply
shortages (i.e., China)
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Force Majeure
Not a toss-in
• Each force majeure clause
should be different and specific
• Notice provision – narrow
timeline to notify of event
• Detailed – a notice invoking
force majeure must detail how
the event caused the inability to
perform
• Note: short notification
period + details = rejection
• Consider resolution; courts are
closed, criminal will be first,
your force majeure dispute will
be last
• By the time this gets heard,
will it need to be decided?
19

Forum Selection and
Choice of Law
Provisions
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What is Forum Selection and Choice of Law?
• Forum selection (venue)
• The forum state (place of action)
where any litigation related to the
contract will be adjudicated

• Choice of law
• The state law that will govern
resolution of any dispute (regardless
of the forum)
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Forum Selection and Choice of Law Provisions
• Not the Same

• By choosing forum/venue you have
NOT likewise chosen applicable law
and vice versa
• If you choose one but not the other, it
can create major hassles in a dispute
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Forum Selection Considerations
Where?

• Where is your home field
advantage?
•
•
•
•

Residence of your client
Expertise in specific area of law
Relevant witnesses in the forum
Favorable procedures

• Where is the other party’s home
field advantage?
• Ask yourself why they are requesting a
particular forum

• Avoid a neutral forum where no one
knows the rules
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Forum Selection Considerations: Exclusivity

If it’s not
exclusive,
does it mean
anything at
all?

• Make it exclusive or don’t bother
• Must include language exclusivity
demonstrating parties’ intent to waive
right to being lawsuit in any forum
other than chosen forum:
• “Exclusive”—best bet
• “Must”
• “Only”
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Forum Selection Considerations: Exclusivity

If it’s not
exclusive,
does it mean
anything at
all?

• “Shall”—be careful. Some courts have
ruled “shall” alone does not bar bringing
suit in other forums
• Hunt Wesson Foods, Inc. v. Supreme Oil Co.,
817 F.2d 75, 77 (9th Cir. 1987).
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Examples of Exclusive Provisions
• “The Courts of the State of
Colorado . . . shall be the exclusive
forum for resolution of any disputes
related to or arising from this
agreement.” Am. Soda, LLP v. Filter
Wastewater Group, Inc., 428 F.3d
921, 924 (10th Cir. 2005) (emphasis
added)
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Examples of Exclusive Provisions
• “In the event either party brings suit to enforce the terms of this
agreement both parties consent and agree that jurisdiction for such
action will lie only in the state and federal courts sitting in
Mecklenburg County, North Carolina.” Rafael Rodriguez Barril, Inc. v.
Conbraco, Indus., Inc., 619 f.3d 90, 92 (1st Cir. 2010) (emphasis added)

• “Charterer further specifically agrees and consents that any causes of
action or suits related to this Agreement must be filed in the Second
Judicial District Court, Albuquerque, New Mexico, USA.” Mueller v.
Sample, 93 P.3d 769, 772 (N.M. Ct. App. 2004) (emphasis added)
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Examples of Non-Exclusive Provisions

• “The parties hereto submit and
consent to the jurisdiction of the
courts present in the state of
Texas in any action brought to
enforce or otherwise relating to
this agreement.” Animal Film,
LLC v. D.E.J. Prods., Inc., 123 Cal.
Rptr. 3d 72, 75 (Ct. App. 2011)
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Examples of Non-Exclusive Provisions
• “Any suit, action or proceeding arising out of or relating to this
Agreement may be commenced and maintained in any court of
competent subject matter jurisdiction in Miami-Dade County, Florida
and each party waives objection to such jurisdiction and venue.” State ex
rel. Cordray v. Makedonija Tabok 2000, 937 N.E.2d 595, 600-01 (Ohio ct.
App. 2010)

• “Travis County, Texas shall be appropriate jurisdiction and venue for any
litigation with respect to the Partnership.” Luffrey ex rel. Fredericksburg
Props. of Tex., LP v. Fredericksburg Props. of Tex., LP, 892 So. 2d 403, 406
(La. Ct. App. 2003)
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Other Forum Selection Considerations
Scope

• Cover claims solely for breach of contract or all
claims between the parties?
• Broad clauses covering all claims:
• “All claims or causes of action relating to or arising from this
Agreement shall be brought in a court in the City of Richmond,
Virginia.”
• “Any case or controversy arising under or in connection with this
Agreement . . .”

• Narrow clauses will limit to breach of contract:
• “Should either party institute legal suit or action for enforcement
of any obligation contained herein, it is agreed that the venue of
such suit shall be in the State of Colorado.”
• “Any conflict which may arise regarding the interpretation of this
contract, shall be submitted to the Courts of Colorado.”
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Other Forum Selection Considerations: Scope
• Beware the “generic” forum selection
clause
• “Arising out of”; “hereunder”
• “The sole venue for disputes arising hereunder shall
be in Harris County, Texas.”
• “Any litigation or arbitration between the parties
which arises out of this Agreement shall be instituted
and prosecuted only in the appropriate state or
federal court in Miami, Florida.”

• Courts vary on whether generic forum
selection clauses cover tort and statutory
claims
• The court is making a judicial “guess”
about the parties’ intent
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Other Forum Selection Considerations
State or Federal Court
• If you do not make clear in the agreement whether
the forum selection clause is exclusive to state or
federal court, it will be left open to interpretation
• There are varying judicial cannons of interpretation
• Many courts hold that the “the Courts of State
A” signals an intent to select state courts to the
exclusion of federal court
• Many courts hold that “the Courts in State A”
evidences intent to select state and federal
courts for the state
• The Tenth Circuit has held that when a forum
selection clause names a county, the parties
must have intended state court to the exclusion
of federal court. N’More, Inc. v. Beavert, 963
F.2d 1342, 1345-46 (10th Cir. 1992)
• Bottom line: do not leave this to judicial guess work
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Other Forum Selection Considerations
Cannot Contravene Statute or Law

• Cannot agree to jurisdiction where a Court would
otherwise lack subject matter or personal jurisdiction
• E.g., federal court where diversity jurisdiction would not lie

• Although many agreements are specific about venue
(i.e., a County or judicial district), you cannot override
venue statutes or rules of civil procedure through a
forum selection clause
• But most states venue provisions are flexible about contract
actions
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Choice of Law

• Do include a choice of law
provision
• Otherwise, the law of the state
with the “most substantial
relationship” to the transaction
will apply to interpret the
contract
• 5-factor test applied by courts to
determine which state has “most
substantial relationship”
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What happens…
if there is no choice of law provision?

• Scenario: Colorado company and
Texas company enter into a contract
for services in North Dakota
• In breach of contract action, what
law applies?
• Answer: who knows? (Courts apply
5-factor test)
• Introduces significant uncertainty in
a dispute
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Choice of Law
What law are you allowed to choose?

• Parties can agree on law of any state as long as
there is a “reasonable basis” for the choice
• If the chosen law has “no substantial relationship”
to the parties or the transaction, it will not apply

• Many states follow Restatement (Second)
Conflict of Laws to determine “reasonable
basis”
• Chosen law has substantial relationship to the
parties or transaction (presumptively
reasonable basis), e.g.:
• Principal places of business of one of the parties
• State where contract to be performed
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Choice of Law
What law should you choose?

• Make the choice of law match the forum
selection unless there is a compelling reason
to do otherwise
• Strengthens forum selection clause

• If choice of law does not match forum
selection, a dispute will require a judge to
apply the law of a state she or he is likely not
familiar with
• This often leads to increased costs (e.g., more
briefing to educate the judge on foreign state
law) and unexpected results
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Arbitration
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Mandatory Arbitration Clauses

• Often included in commercial contracts – Why?
• Common misconceptions
• Faster than courts
• Cheaper!
• Mediation required
• Even faster, even cheaper!

• Confidential
• No public filings, no press

• Easier – litigators prefer them
• Informal
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Arbitration
Case Study

Set for arb June
2019, continued
to September,
continued to
October at the
insistence of the
plaintiff, 3
counsel later

Oct. 2019

Broker files
public suit for
breach of
contract, unjust
enrichment,
conversion, civil
theft, injunctive
relief, up to $2m
in damages

June 2019

Sept. 2018

• It is often NOT faster
• Informality can lead to stalls – and multiple changes in
counsel
• No early resolution (dismiss, MSJ, etc.) – “motion for leave”
Won complete
defense verdict
after three-day
arbitration was
reduced to one
day; of five
claims, not one
legitimate
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Mandatory Arbitration Clauses

If it is not
faster, is it
at least
cheaper?

• Unlikely:
• Older commercial contracts – no lawyers
• Typically, clients hire lawyers
• Plus pay all arbiter’s time – former judges
are more expensive than you are
• Judges and juries are provided by tax
dollars
• 6-month reports in Federal Court

• Mediation required
• Even more expense
• Arbiters loathe to settle before a hearing
• Motions to dismiss or for summary
judgment common in court
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Mandatory Arbitration Clauses
• Confidentiality?
• Not private and confidential unless explicitly stated in the agreement
• Assume no confidentiality in arbitration

• Case Study
• Lack of a confidentiality clause in our case led to lasting damage from
media exposure
• Plaintiff filed it publicly, then agreed to arbitrate
• Suit was already in the papers before it was served, lambasting the
company and its principal for financial mismanagement and unethical
behavior
• Even though the principal was not sued individually, most of the media
articles focused on the “claims” made against him

• Conclusion
• Nothing can be done to un-ring the bell when the media is misused
despite obtaining a complete defense verdict
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Mandatory Arbitration Clauses
• Is it “easier” than jury or bench trials?
• No
• Informality of it might sound promising to a deal
lawyer but causes trial lawyers to cringe
• Can lose certain common defenses
• i.e., Statutes of Limitations
• All evidence comes in
• No agreement on use of the Rules of Evidence,
allowing all documents to be adduced at trial,
despite objections to authenticity or hearsay
• Arbiter solicited evidence of damages
• No motion for directed verdict
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Mandatory Arbitration Clauses
• If your client prefers arbitration, how can you
assist in making it faster or cheaper?
• Choose your rules
•
•
•
•
•
•

No discovery
No depositions
Single arbiter (not panel of 3)
No pre-arbitration motions
No briefs or findings of facts
Reasoned opinion – or rule orally?

• No mediation
• No appeals (this cuts both ways)
• Save for demonstrable malice or bias

• No costs; no frivolous, groundless, vexatious
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Mandatory Arbitration Clauses
Case Study: Best Practices
• Other Important Drafting Consideration
•
•
•
•
•
•
•

Require confidentiality – the best part of arbitration
Favor your client (venue, demand requirements, etc.)
Specify rules for arbitration – C.R.C.P., C.R.E., etc.
Preserve all defenses that can be lodged in court
Clarify type of arbiter, how selected, how many
Consider fee and cost shifting (more to come)
Litigation groups should share arbitration experiences with drafters of
the arbitration provisions on a regular basis and seek input on specific
agreements before arbitration agreements are signed
• Draft a clause one of your trial attorneys is willing to endure
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Waiver of Jury
Trials
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Waiver of Jury Trials

• Commonly held belief is that
jury trials are less predictable
than bench trials or arbitrations
• But, similar to arbitration,
bench trials offer several
disadvantages, including
unpredictability
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What are the pitfalls of bench trials?

• Putting the decision in one person’s hands
• You do not know who that person will be, even if
you have an ironclad forum selection clause
• Rules of Evidence (and procedure) will likely be
more loosely applied in a bench trial
• This paves the way to parol evidence and other
evidence that would be inadmissible in a jury trial

• Bench trials are not necessarily faster
• Bench trials are not necessarily cheaper
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What are…
The advantages of jury trials?
• Jury selection: some (limited)
say over who will actually hear
the case
• Stricter application of rules of
evidence
• Jury instructions: a chance to
influence the jury and to create
appellate issues
• Misnomer that juries are more
prone to find for plaintiffs or vice
versa
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How to deal…
with the jury trial issue in a contract
• Pay attention: waiver often overlooked as boilerplate
• Consider venue (forum selection clause) and whether jury
pool will be favorable or unfavorable
• If you are going to waive a jury trial, be clear
• Although not necessary, consider whether to explicitly state
that the parties are not waiving right to a jury trial for some
or all claims
• As with forum selection clauses, if there is a jury trial waiver,
consider whether it applies to all claims between the parties
connected with the contract (e.g., tort and statutory claims)
or whether it should be limited to breach of contract claims
only
• Be explicit about coverage of jury trial waiver
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Fee Shifting
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Fee Shifting Provisions
• The losing pays the attorneys’ fees for itself and for the
“prevailing party”
• Exception to the general, “American Rule”
• By contract (fee shifting, prevailing party, etc.)
• By statute (L&E, civil theft, antitrust, etc.)
• Frivolous, groundless, vexatious C.R.S. §§ 13-17-101 et
seq.
• C.R.C.P. 12(b) in tort or PI cases C.R.S. § 13-17-201
• Not contract cases
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Fee Shifting Provisions
The Good and the Bad
• Dramatically changes the dynamics of a case
• Both parties will likely fear a negative decision
• Reduced chance of frivolous suit
• Possibly causes early settlement
• But what if your client has a great case?
• Difficult to advise unless victory is very likely
• Does it favor the deep pockets?
• Does it invite litigation?
• Incentivizes attorneys to bring suit?
• “Reasonable” fees v. “all” fees (including company time)
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Fee Shifting Provisions
The Good and the Bad
• Collectability?
• Will one party truly be viewed as the “prevailing party?”
• Win some claims, lose some claims
• Ask for $1mm, get $10k – did you prevail?
• “assessment of which party’s arguments or positions
could fairly be said to have prevailed over the other
party’s arguments or positions on major disputed
issues “
• “determined by comparing the amount awarded,
including interest (if any), with the last settlement
position of the respective parties”
• Who ultimately decides and does she/he care?
• Judges are comfortable with the American Rule
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Fee Shifting Provisions
The Good and the Bad
• Is “this” dispute covered?
• How broadly do you draft your clause – “any
controversy, claim or action between the parties,
arising from or related to this agreement…”
• One-way (i.e., non-compete contracts)
• In lesser negotiated contracts, possible to include a
one-way fee shifting provision
• Be careful – public policy and unconscionability
• Must be carefully considered, contract-by-contract
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Indemnification &
Limitation of Liability
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Indemnity basics
• What is it?
• Promise to compensate for harm
or loss

• Why have it?
• Many scenarios where your client
needs protection from liability that
could arise out of the agreement
• Most states do not recognize
common law indemnity, so it must
be agreed to between the parties

• Generally, indemnity extends to
third party claims against one of
the parties to the agreement
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Indemnity vs.
Additional
Insurance

• Additional insurance (“AI”) provision requires that a
party purchase an appropriate policy of insurance (or
multiple parties) naming the other party as an
“additional insured”
• “Additional insured” has significance: an additional
insured is covered to the same extent as the named
insured, and must be treated as such by the insurer
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How does
additional
insurance factor
in?

• Can request coverage (i.e., tender claim) directly from insurer as an
AI is in the same position as named insured
• Can tender to both insurer and indemnitor at same time
• As a practical matter, AI supersedes contractual indemnity, as
indemnitor (part to contact) will never be called upon for direct
contribution unless insurer does not provide coverage
• AI enjoys all the same coverage rights as named insured and can
pursue claims against insurer accordingly
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Practical Tips for Drafting
• Be clear about what is included or not
• Include specific claims if there is any doubt
about inclusion (or explicitly exclude
certain claims)

• Be clear about what triggers indemnity
• Claim, notice of claim, knowledge of claim
• Specific events

• “Hold harmless, defense, and indemnify”
typically means defense and indemnity,
but be sure in your jurisdiction
• Avoid confusing reciprocal indemnity
provisions
• Set forth separately each party’s indemnity
obligations
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Practical Tips for Drafting
Additional insurance
Do include additional
insurance
This is generally better for
both parties
The indemnitor will have
insurance coverage
preventing out-of-pocket
losses
Avoid litigation or adversity
directly between the
parties—can be particularly
important if there is a
significant, ongoing
business relationship
The indemnitee will be an
AI with all the attendant
rights under the insurance
policy

Be specific about the
nature, number, and
coverage of the
required policies

Consult coverage
counsel if necessary

Provide mechanism for
verification of
appropriate coverage
purchased

Specifically call out
exclusions that should be
included or excluded or
additional
coverages/endorsements
that should be purchased

Be specific about who
should be named as the AI
(avoid coverage denials for
subsidiaries or parents not
named and the like)
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Practical Tips for Drafting
Fee shifting

• Note the difference between indemnity
and fee-shifting
• In most jurisdictions, including the Tenth
Circuit and State of Colorado, indemnity
obligations apply only to third-party
claims, not claims between the contract
parties
• If fee-shifting is desired for any contractual
dispute, needs to be set forth explicitly, it
will not be covered by indemnity
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Indemnity and Subcontractors

• If the contract contemplates
subcontracting any work, and your
client is agreeing to provide indemnity,
make sure all subcontractors agree to
indemnify any claim as well
• May also include additional insurance
• Otherwise, your client may be left
holding the buck for bad work by a
subcontractor, with no remedy other
than a separate (potentially costly)
claim against the subcontractor

63

Limitation of Liability
• Generally, a good idea
• But make sure it is legal
• E.g., homeowner cannot indemnify builder
in residential contract; cannot waive gross
negligence

• Limits on liability are generally more
enforceable than “get-out-jail free”
provisions
• Consider limiting to a fixed sum or the
contract price, whatever is lower
• This type of limit is generally enforceable in
all jurisdictions

• Consumer and residential scenarios
have different rules (educate yourself
or consult an expert)
• Recreational liability
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