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PART I: DISCOVERY EFFICIENCY

Rule 1 – “Scope and Purpose”
• Rule 1, the Federal Rules of Civil Procedure “should be
construed, administered, and employed by the court and the
parties, to secure the just, speedy, and inexpensive
determination of every action and proceeding” (new language
in italics).
• But, “this amendment does not create a new or independent
source of sanctions” (Advisory Committee Notes).
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Rule 4(m), Time Limit for Service
• Current – 120 days to serve domestic defendants with
complaint and summons.

• Amended Rule – 90 days for service
• Still have the ability to seek additional time upon a showing of
good cause (evasive defendants; request to waive service
fails).
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Rule 16 Scheduling Conference
• Scheduling Conference held at outset of case, after the
Answer is filed, to discuss discovery scope and timing.
• Current Rule 16(b) – Scheduling Conference can be quite
minimal, just setting deadlines.
• Amended Rule 16(b) – up-front planning to discuss the scope
and parameters of discovery, with greater judicial
involvement.
• Goal is to resolve procedural issues at the outset.
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Rule 16 Scheduling Conference
• Rule 16(b)(1)(B), Scheduling Conference should be in person
or by telephone, and not merely an exchange of proposals by
email.
• Rule 16(b)(2), Scheduling Order must be issued within 90
days after service of any defendant, or 60 days after any
defendant has appeared (formerly 120 and 90 days,
respectively)
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Rule 16 Scheduling Conference
 Rule 16(b)(3)(B) – categories of discovery issues that may be
included; 3 of 6 amended:
 (i) modify the timing of disclosures;
 (ii) modify the extent of discovery;
 (iii) provide for disclosure, discovery, or preservation of
electronically stored information;

◦ This alerts the court and the parties to discuss ESI preservation issues at
the outset.
◦ Should reduce likelihood of destruction or inadvertent loss of ESI during
discovery?
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Rule 16 Scheduling Conference
• Rule 16(b)(3)(B), Scheduling Order (continued)
• (iv), agreements for asserting privilege claims, now has a
cross-reference to Rule 502, Fed. R. Evid., which covers clawback agreements and limits the scope of waiver, particularly
for inadvertent disclosures; [no change]
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Rule 16 Scheduling Conference
• Rule 16(b)(3)(B), Scheduling Order (continued)
• (v) Direct that before moving for an order relating to

discovery, the movant must request a conference with the
court [new];
– A pre-motion letter application to the court, followed by a inperson or telephonic conference to resolve the discovery dispute,
instead of a fully briefed motion to compel.
– May be a faster way to resolve discovery disputes.
– Disadvantage – potentially limited record.
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Rule 26(d)(2) – Document Requests
• Current procedure – document requests cannot be served until after the Rule 16
meet-and-confer among the parties.
– Disadvantage – parties may be discussing discovery issues in the abstract, without reference
to specific categories of document requests.

• New procedure – document requests can be served before the Rule 16 meet-andconfer, but the clock for responding will not start until that meeting.
– Advantage – parties can discuss discovery issues with respect to specific categories of
documents, and can refine the document requests based on their discussions.
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Rule 26(f)(3) Preservation & Clawback
• Rule 26(f)(3) requires the parties to prepare a discovery plan
in advance of the Rule 16(b) scheduling conference.
• Amended Rule 26(f)(3)(C) requires that the discovery plan
discuss ESI preservation, not just disclosure and discovery of
ESI.
• This gives the parties the opportunity to discuss ESI more
thoroughly at the outset of discovery, since ESI can be the
most time consuming and contentious part of discovery.
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Rule 34(b)(2) Objections and Responses to Document Requests
• Current practice – numerous boilerplate objections asserted
to every request, but no indication as to what is being
withheld, or when documents will be produced.
• Amended Rule 34(b)(2)(B) requires the production to be
completed either “no later than the time for inspection
specified in the request or another reasonable time specified
in the response.”
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Rule 34(b)(2) Objections and Responses to Document Requests
• Amended Rule 34(b)(2)(C): “An objection must state whether

any responsive materials are being withheld on the basis of
that objection. An objection to part of a request must specify

the part and permit inspection o the rest.”
• Advisory Committee Notes make clear that generic,
boilerplate objections are now disfavored. Instead, a party
should specify the time period or sources for its production.
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PART II: PROPORTIONALITY & SCOPE

Proportionality Is Added to 26(b)(1)
AMENDED 26(b)(1)

Scope in General.

…
Parties may obtain discovery regarding any
nonprivileged matter that is relevant to any
party's claim or defense—including the
existence, description, nature, custody,
condition, and location of any documents
or other tangible things and the identity
and location of persons who know of any
discoverable matter.

AMENDED 26(b)(1)

Scope in General.
…

Parties may obtain discovery
regarding any nonprivileged
matter that is relevant to any
party’s claim or defense and
proportional to the needs of the
case …
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Impact
• proportionality restored to original place after 20+ years
• proportionality made explicit

• proportionality explicitly balanced against relevancy
• case-specific determination required (needs of case placed ahead of

parties’ resources, abilities, all other factors)

• Rules 30, 31, and 33 amended to recognize 26(b)(1) constraint
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Definition of Proportionality is Promoted & Revised
AMENDED 26(b)(2)(C)(iii)

AMENDED 26(b)(1)

[Courts must limit discovery if …]
the burden or expense of the proposed discovery
outweighs its likely benefit, considering the needs of
the case, the amount in controversy, the parties’
resources, the importance of the issues at stake in
the action, and the importance of the discovery in
resolving the issues.

… considering the importance of the
issues at stake in the action, the
amount in controversy, the parties’
relative access to relevant information,
the parties’ resources, the importance
of the discovery in resolving the issues,
and whether the burden or expense of
the proposed discovery outweighs its
likely benefit.

[Courts must limit discovery if …] the proposed
discovery is outside the scope permitted by Rule
26(b)(1).
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Impact
• shared burden of parties reiterated – requestor best addresses

importance, responder best understands burden

• resources neither foreclose discovery, nor allow unlimited discovery
• discovery should not be “a device to coerce a party, whether financially weak or affluent”
• “[I]t is not unheard of for plaintiff’s firms to front huge expenses when multi-million dollar

recoveries are in sight.” Zubulake v. UBS Warburg LLC (Zubulake III), 216 F.R.D. 280

• “information explosion” exacerbated by the advent of e-discovery
• “Computer-based methods of searching such information continue to develop... .”
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Scope of Discovery is Clarified
AMENDED 26(b)(1)

Scope in General.
…

For good cause, the court may order
discovery of any matter relevant to the
subject matter involved in the action.
Relevant information need not be
admissible at the trial if the discovery
appears reasonably calculated to lead to
the discovery of admissible evidence.

AMENDED 26(b)(1)

Scope in General.
…

Information within this scope
of discovery need not be
admissible in evidence to be
discoverable.
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Impact
• laying to rest decades-old error (of some)
• 26(b) language originally addressed depositions
• today: “comments describe the ‘reasonably

calculated’ language as a bedrock definition of the
scope of discovery”

• “as long as what is sought is reasonably calculated to

lead to the discovery of relevant evidence, it must be
produced” Salser v. Dyncorp Int’l, Inc., 12-10960 (E.D.
Mich. Dec. 12, 2014)

• “proportionate discovery relevant to [a]

claim or defense” suffices
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Cost-shifting is Explicitly Added
AMENDED 26(c)(1)(B)

COMMENTARY

[A protective order may specify]
terms, including time and place
or the allocation of expenses, for
the disclosure or discovery …

Authority to enter such orders is included in
the present rule, and courts already exercise
this authority. Explicit recognition will
forestall the temptation some parties
may feel to contest this authority.
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Nods to Preservation
•

SCOPE OF PRESERVATION: “[Triggering] events … provide only limited information about that
prospective litigation, however, so that the scope of information that should be preserved may remain
uncertain. It is important not to be blinded to this reality by hindsight arising from familiarity with
an action as it is actually filed.

•

PROPORTIONALITY IN PRESERVATION: “[A] factor in evaluating the reasonableness of preservation
efforts is proportionality. The court should be sensitive to party resources; aggressive preservation
efforts can be extremely costly, and parties (including governmental parties) may have limited staff
and resources to devote to those efforts. A party may act reasonably by choosing a less costly form of
information preservation, if it is substantially as effective as more costly forms.”

•

TECHNOLOGICAL COMPETENCE: “It is important that counsel become familiar with their clients’
information systems and digital data — including social media — to address [preservation].”
•

“Significant amounts of ESI will be created and stored not only by sophisticated entities with large IT
departments, but also by unsophisticated persons whose lives are recorded on their phones, tablets, eye
glasses, cars, social media pages, and tools not even presently foreseen.”
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PART III: RESTRUCTURED SANCTIONS

Rule37 (a) and (b)
Current Rule
Rule 37. Failure to Make Disclosures or to Cooperate in
Discovery; Sanctions
(a) MOTION FOR AN ORDER COMPELLING DISCLOSURE
OR DISCOVERY.
********
(3) Specific Motions
(B) To Compel a Discovery Response. A party seeking
discovery may move for an order compelling an answer,
designation, production, or inspection.

********
(b) Failure to Comply with a Court Order
(2) (A) For Not Obeying a Discovery Order. If a party …fails to
obey an order to provide or permit discovery,…the court where the
action is pending may issue further just orders. ….
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Rule 37(e): Sanction for Failure to Provide Electronically Stored Information
Current Rule
Rule 37. Failure to Make Disclosures or to Cooperate in
Discovery; Sanctions
(e) FAILURE TO PROVIDE ELECTRONICALLY
STORED INFORMATION. Absent exceptional circumstances,
a court may not impose sanctions under these rules on a party
for failing to provide electronically stored information lost as a
result of the routine, good-faith operation of an electronic
information system.
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Rule 37(e): Failure to Preserve
The Problems
• Sanctions are tied to violation of court order and failure to provide, not failure to
preserve. FRCP 37(a) and (b)
• The phrase “[u]nder these rules” has opened the door to sanctions under a court’s
“inherent authority.” FRCP 37(e)
• Sanctions related to electronically stored information have been applied
inconsistently and may lead to excessive costs due to over-preservation.
– Victor Stanley, Inc. v. Creative Pipe, Inc., No. CIV MJG-06-2662, 2011 WL 2552472, at *1-2,
*10 (D. Md. Jan. 24, 2011): imposing a more than $1 million dollar sanction for fees and
costs associated with unnecessary discovery and motion practice due to defendants’
spoliation.

28

Rule 37(e): Failure to Preserve
The Problems (cont.)
• In addition to an adverse inference instruction as a sanction, the court may let
the jury consider evidence of a party’s conduct and it’s likely relevance, without
specifically instructing that they draw an adverse inference.
– Christou v Beatport, No. 10-cv-02912-RBJ-KMT, 2013 WL 248058, at *14 (D. Colo. Jan 23,
2013).
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Rule 37(e): Failure to Preserve
The Problems (cont.)

Source: Christou v Beatport, No. 10-cv-02912-RBJ-KMT,
2013 WL 248058, at *14 (D. Colo. Jan 23, 2013)
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Rule 37(e): Failure to Preserve
Proposed Rule
Rule 37. Failure to Make Disclosures or to Cooperate in Discovery; Sanctions
(e) FAILURE TO PROVIDE PRESERVE ELECTRONICALLY STORED
INFORMATION. Absent exceptional circumstances, a court may not impose sanctions under
these rules on a party for failing to provide electronically stored information lost as a result of
the routine, good-faith operation of an electronic information system. If electronically stored
information that should have been preserved in the anticipation or conduct of litigation
is lost because a party failed to take reasonable steps to preserve it, and it cannot be
restored or replaced through additional discovery, the court:
(1) upon finding prejudice to another party from loss of the information, may
order measures no greater than necessary to cure the prejudice; or
(2) only upon finding that the party acted with the intent to deprive another party
of the information’s use in the litigation may:
(A)presume that the lost information was unfavorable to the party;
(B) instruct the jury that it may or must presume the information was
unfavorable to the party; or

(C) dismiss the action or enter a default judgment.
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Rule 37(e): Failure to Preserve
The Fix

• The new rule expressly addresses preservation of
electronically stored information.
• The new rule “applies only when such [electronically
stored] information is lost.”
Summary Report, supra, Rules Appendix B at 59.

• “The new rule applies only if the lost information should
have been preserved in the anticipation or conduct of
litigation and the party failed to take reasonable steps to
preserve it.” Id.
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Rule 37(e): Failure to Preserve
The Fix (cont.)

• The new rule “forecloses reliance on inherent authority or
state law to determine when certain measures should be
used.”
Summary Report, supra, Rules Appendix B at 58.

• The new rule precludes sanctions unless the lost
information “cannot be restored or replaced through
additional discovery.”
FRCP 37(e)

• The new rule no longer requires violation of a court order to
impose sanctions.
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Rule 37(e): Failure to Preserve
The Fix (cont.)
The prerequisites for sanctions under the new rule are:
1. “fail[ure] to take reasonable steps” (not a new principle, but a limitation just the same):

“Because the rule calls only for reasonable steps to preserve, it is inapplicable when the loss of
information occurs despite the party’s reasonable steps to preserve.” Rule 37(e) and Summary
Report, supra, Rules Appendix B at 61

– Another factor in evaluating the reasonableness of preservation efforts is proportionality. Id.

– The concept of reasonable preservation is described in Rimkus Consulting v. Cammarata, 688
F.Supp.2d 598, 613 (S.D. Tex. 2010) (“[w]hether preservation or discovery conduct is acceptable in a
case depends on what is reasonable, and that in turn depends on whether what was done – or not
done– was proportional to that case and consistent with clearly established applicable standard”)
(emphasis in original)
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Rule 37(e): Failure to Preserve
The Fix (cont.)

Source: Rimkus Consulting v. Cammarata, 688
F.Supp.2d 598, 613 (S.D. Tex. 2010)
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Rule 37(e): Failure to Preserve
The Fix (cont.)
The prerequisites for sanctions under the new rule are:
2. “prejudice,” and remedies “no greater than necessary to cure the prejudice” : and
– Rule 37(e)(1) and Summary Report, supra, Rules Appendix B at 63

3.

“intent”: severe sanctions only if there was “intent” to hide the information Rule 37(e)(2)
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Rule 37(e): Failure to Preserve
The Fix (cont.)
• But “subdivision (e)(2) would not prohibit a court from allowing the parties to present
evidence to the jury concerning the loss and likely relevance of information and
instructing the jury that it may consider that evidence, along with all the other evidence
in the case, in making its decision.”
Summary Report, supra, Rules Appendix B at 61.
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Conclusion
• Sanctions
– New sanctions rules have drawn the ire of sanctions hawks
Imposing sanctions only where evidence is destroyed willfully or in bad faith
creates perverse incentives and encourages sloppy behavior. Under the
proposed rule, parties who destroy evidence cannot be sanctioned (although
they can be subject to “remedial curative measures”) even if they were
negligent, grossly negligent, or reckless in doing so. -- Judge Shira Scheindlin.

– In practice, try to agree on preservation plan, use best efforts to follow
it, and sanctions are unlikely to be used as a sword against you.
– Remember, plaintiffs also must live with these rules.
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AND FINALLY …

… a Note on Complexity
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