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Tips for Optimal Quality  

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection.  

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-370-2805 and enter your PIN when prompted. Otherwise, please  

send us a chat  or e-mail sound@straffordpub.com  immediately so we can address 

the problem.  

 

If you dialed in and have any difficulties during the call, press *0 for assistance.  

 

Viewing Quality  

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 
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In order for us to process your continuing education credit, you must confirm your 
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Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.  

 

For additional information about continuing education, call us at 1 -800-926-7926 

ext. 35.  

FOR LIVE EVENT ONLY 



EEOC Charge Conciliation: 
Navigating On-Site Investigations, 

EEOC Conferences, Settlement Negotiations 
 

a Webinar by 
Strafford Publications, Inc. 

 

Thursday, August 17, 2017 

Jill Vorobiev 
Sheppard Mullin Richter & Hampton 
jvorobiev@sheppardmullin.com 
312-499-6309 

Little V. West 
Holland & Hart LLP 
lvwest@hollandhart.com 
505-988-4421 

mailto:jvorobiev@sheppardmullin.com
mailto:jbiggs@hollandhart.com


Prepare for an EEOC Investigation  

Decide When To Mediate  

Handle RFIs and On - site Investigations  

Negotiate During Conciliation  

Considerations For Settlement  
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1997  2016  

Total Charges  80,680  91,503  

Race 36.2% 35.3% 

Sex 30.7% 29.4% 

National Origin  8.3% 10.8% 

Religion  2.1% 4.2% 

Color  0.9% 3.4% 

Retaliation  22.6% 45.9% 

Age 19.6% 22.8% 

Disability  22.4% 30.7% 

Equal Pay 1.4% 1.2% 
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}EEOC provides Notice 
of Charge of 
Discrimination to 
employer  

}EEOC handling 
(checked boxes):  
ƁNo action required  
ƁProvide position statement  
ƁRespond to enclosed 

request for information  
ƁVoluntary mediation 

program  
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}Initial Review of Charge  
ƁStatute of limitations ð 180 calendar days from the 

date of discrimination; extended to 300 days if 
state agency enforces state discrimination law on 
that basis  

ƁDiscrete Events Start Clock  

¶Compare the last date of alleged discrimination and 
date stamped on charge  

ƁContinuing Violation Theory (harassment cases)  
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ÅEmployer must preserve all relevant evidence 
(both electronic and hard copies)  

ÅLitigation hold letter  
Ɓunderstand where info is stored ð local or centrally  

Ɓwho had anything to do with challenged decision  

Ɓwhat kinds of data  exist and are relevant (sales 
funnel, financial data, complaints about employee, 
investigation file, etc.)  

Ɓall emails to, from, or naming charging party  

Ɓupdate at least every 6 months  
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ÅLetter of representation to EEOC  
ÅDetermine if employee is represented  
ÅDiscuss with employer - client:  
ÅLimiting discussion of charge in workplace  
ÅProtecting confidentiality and privilege  
ÅòAttorney-client privilegeó extends only to communications 

to and from attorney ð when the company is the client, the 
company owns/can waive privilege  
ÅMass e- mails or announcements can destroy privilege  
ÅConsider ways to limit damages  
ÅOffer reinstatement ? 
ÅSeparate employees (e.g., to stop harassment)?  
ÅNo retaliation ð all adverse action/discipline must be 

reviewed with counsel first  
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}Employer panics! Reminder: itõs not a lawsuit 
and not a crime  

}Contacting EEOC even when notice says no 
action required ð leave it be!  

}Not preserving evidence  
Ɓif charging party is still employed, can they alter 

or destroy evidence?  

Ɓcompanyõs automatic email system purge 

Ɓfailing to notify all individuals who may have 
relevant evidence  
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ÅPersonnel file  

ÅSupervisor/site file  

ÅEmails to/from/about 
charging party  

ÅMedical/disability/FMLA/
work comp files  

ÅInvestigation file  

ÅPosition descriptions  

ÅAds/postings  
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ÅPolicies/handbook  

ÅCBA/union 
agreements  

ÅGrievances  

ÅPayroll/time records  

ÅOther records 
related to charging 
party (e.g., if a 
salesperson, get 
sales records, sales 
funnel, etc.)  



ÅVideo from surveillance cameras  

ÅCharging partyõs computer and electronic devices 

ÅBadge swipes or system log - ins  

ÅTexts and instant messages  

ÅRecorded phone lines  

ÅComparator information  
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ÅHelps with decision whether to mediate  

ÅSteps: 
ïDocument gathering and review  

ïWitness interviews, statements  

ïAdapt strategy as you go  

ÅYou must uncover good and bad facts  

ÅTalk to witnesses directly, if possible  

ÅEvaluate risk  

ÅLook for the story/theme  
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Pro 
ÅFree 
ÅMore time to prepare 

position statement  
ÅOpportunity for charging 

party to be heard  
ÅEarly discovery ð may 

learn you have a real 
issue  

ÅSave working 
relationship?  

ÅSave $ in long run  
ÅConfidential (somewhat)  
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Con 

ÅTakes time  

ÅMediators ð no 
ability to select  

ÅSnowball effect with 
other employees?  



}Failing to let charging party vent  

}Losing temper and setting adversarial tone  

}Not being prepared to negotiate  

}Failing to have proper decision maker present  

}Walking out or cutting off mediation too early  
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ÅòSilver bulletó at beginning and end 
ÅBe accurate and use correct policies  
ïCorrect name of company  
ïAccurate organizational chart  
ïPolicies in effect at time  
ïAddress each allegation  
ïIdentify untimely allegations  
ïTell story in a positive but not argumentative way  
ïDeal with (narrow) comparators  
ïBe brief and to the point  
ïIncomplete or inaccurate information may trigger further 

inquiry  

Å Inconsistencies later will  be held against you  
ÅCover defenses you expect to raise later  
ÅCommon mistakes  
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ÅNew rules effective January 1, 2016:  
ïEEOC gives position statement and non - confidential 

information in position statement to charging party 
upon request  

ïEmployers can now assume that a charging party 
will receive the employerõs position statement 

ïThe EEOC also now allows the charging party to 
submit a response to the position statement within 
20 days  
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Å Confidential Information  
ïExercise caution when relying on confidential 

information  
ïAttach confidential information separately and label it 

as such, including:  
Åmedical information  

Åsocial security numbers  

Åconfidential commercial or financial information  

Åtrade secrets  

Åpersonally identifiable information of witnesses  

ÅInformation pertaining to other charges   

ïExplain why the information is confidential as the 
EEOC òwill not accept blanket or unsupported 
assertions of confidentialityó 
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}Inconsistencies in facts or witness statements  

}Disclosing irrelevant information or policies  

}Quoting witnesses who later change their 
story  

}Unnecessary or inadvertent admissions  

}Taking a òkitchen sinkó approach 
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ÅRFIs 

ïOften òcannedó 

ïShort response time  

ïNegotiate scope  

ïObjections  

ïAvoid unnecessary roadblocks  

ÅSubpoenas  

ïCan be issued at any time  

ïPetition to revoke  

ïCourt review  
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}McLane Co. Inc. v. EEOC , No. 15 - 1248, 581 
U.S. ___ (April 3, 2017)  
ƁHeld appellate courts should use deferential 
standard to review trial courtsõ decisions on 
whether to enforce EEOC subpoenas  

ƁAbuse - of - discretion standard, not de novo  review  
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}Why is McLane Co.  important?  
ƁLess likely that trial court rulings will be challenged 

(harder to overturn)  

ƁRaises the stakes in trial court battles over EEOC 
information requests  

ƁChallenge subpoenas based on specific and 
compelling showings of burdensomeness, lack of 
relevance, improper purpose  
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}Focus on relevant time period and similarly 
situated employees  

}Answer specific, relevant questions  
} If request is very broad or over reaching, provide 

what you believe to be relevant and then provide 
a clearly stated objection for the rest  

}You may be able to narrow the scope by 
contacting investigator, but be timely and 
provide reasons why narrowing is needed (e.g., 
òdepartment-wide question doesnõt make sense 
in this case because . . .ó) 

}Failure to provide information at RFI stage will 
likely result in administrative subpoena  
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