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Sound Quality

If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial
1-866-370-2805 and enter your PIN when prompted. Otherwise, please

send us a chat or e-mail sound@straffordpub.com immediately so we can address
the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen,
press the F11 key again.
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Continuing Education Credlts FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.

A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.

For additional information about continuing education, callus at1 -800-926-7926
ext. 35.
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Agenda

’Prepare for an EEOC Investigation
’Decide When To Mediate
’Handle RFIs and On - site Investigations

’Negotiate During Conciliation

’Considerations For Settlement




EEOC Charge Trends
e ooe

Total Charges
Race

Sex

National Origin
Religion

Color
Retaliation
Age

Disability

Equal Pay

80,680
36.2%
30.7%
8.3%
2.1%
0.9%
22.6%
19.6%
22.4%
1.4%

91,503
35.3%
29.4%
10.8%
4.2%

3.4%

45.9%
22.8%
30.7%
1.2%



Notice of Charge

} EEOC provides Notice St

of Charge of e

[[] ssFiling on Behalf of Other(s)

Discrimination to o | e

NOTICE OF CHARGE OF DISCRIMINATION
(See the enclosed for additional information)

e I I I I O e r This is notice that a charge of employment discrimination has been filed against your organization under:
[[] Titte v of the Civil Rights Act (Titte VIl [[] e Equal Pay Act (EPA) [[] The Americans with Disabilities Act (ADA)

. [[] The Age Discrimination in Employment Act (ADEA) O f iscrimination Act (GINA)
E EO( : h an d I N Al I S
1. [] Noaction is required by you at this time.
2.[) Please call the EEOC ive listed below ing the further handling of this charge.
" 3. [] Please provide by & statement of your position 6h the issues covered by this charge, with copies of any
to the EEOC listed below. Your respy il e placed in the file and considered as we investigate the charge.
L A prompt response to this request will make It easier to conclude our investigation.

4[] Please respond fully by to the enclased request for information and send your response to the EEOC

. .
Representative listed below, Your response will be placed in the file and contidered s we investigate the charge. A prompt response to this request
will make it easier to conchude our investigation,

5. [] EEOC has a Mediation program that gives parties an opportlinity 10 fesolve the Issues of a charge without extensive investigation or
expenditure of resources. if you would like to participate, please say so on the enclosed form and respond by

BProvide position statement :

¥ you DO NOT wish to try Mediation, you must resgond to any request(s) made above by the dates) specified there.

For further inquiry on this matter, please use the charge number shown above. Your position statement, your response to our request for information, or any

BRespond to enclosed RS
request for information e

Enclosure(s): D Copy of Charge

BVoluntary mediation e
program

[JRace [Jeolor [Jsex [TJReligion [T]NationalOrigin  [JAge []Disability [“JRetabistion [T]Genetic information [ Other

See enclosed copy of charge of discrimination.

Date Name / Title of Authorized Official Signature




Statute of Limitations

1 Initial Review of Charge

BStatute of limitations 0 180 calendar days from the
date of discrimination; extended to 300 days Iif
state agency enforces state discrimination law on
that basis

BDiscrete Events Start Clock

{ Compare the last date of alleged discrimination and
date stamped on charge

BContinuing Violation Theory (harassment cases)




Preserve Evidence

A Employer must preserve all relevant evidence
(both electronic and hard copies)

A Litigation hold letter
Bunderstand where info is stored d local or centrally
Bwho had anything to do with challenged decision

Bwhat kinds of data exist and are relevant (sales
funnel, financial data, complaints about employee,
Investigation file, etc.)

Ball emalls to, from, or naming charging party
Bupdate at least every 6 months




Counsel’s Next Steps

A Letter of representation to EEOC
A Determine if employee Is represented

A Discuss with employer - client:
A Limiting discussion of charge in workplace
A Protecting confidentiality and privilege

AdOAttochegnt privileged extends
to and from attorney 8 when the company is the client, the
company owns/can waive privilege

A Mass e- mails or announcements can destroy privilege
A Consider ways to limit damages

A Offer reinstatement  ?

A Separate employees (e.g., to stop harassment)?

A No retaliation 9 all adverse action/discipline must be
reviewed with counsel first
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Possible Early Missteps

yEmpl oyer pani cs! Remi nde
and not a crime

1 Contacting EEOC even when notice says no
action required 0 leave it be!

1 Not preserving evidence

Bif charging party is still employed, can they alter
or destroy evidence?

Bcompanyodos automatic emai |

Bfalling to notify all individuals who may have
relevant evidence :

11



Gather Documents

APersonnel file
ASupervisor/site file
AEmails to/from/about
charging party
AMedical/disability/FMLA/
work comp files
Alnvestigation file
APosition descriptions
AAds/postings

A Policies/handbook

A CBA/union
agreements

A Grievances

A Payroll/time records

A Other records
related to charging
party (e.g., if a
salesperson, get
sales records, sales
funnel, etc.)
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Gather Other Relevant Evidence

AVideo from surveillance cameras
ACharging partyds computer anc
A Badge swipes or system log - ins
ATexts and instant messages
ARecorded phone lines

A Comparator information




Investigation

A Helps with decision whether to mediate

A Steps:
I Document gathering and review
I Witness interviews, statements
| Adapt strategy as you go

A You must uncover good and bad facts
A Talk to withesses directly, if possible
A Evaluate risk

A Look for the story/theme

14



To Mediate or Not

Pro
A Free

A More time to prepare
position statement

A Opportunity for charging
party to be heard

A Early discovery o may
learn you have a real
Issue

A Save working
relationship?

A Save $ in long run
A Confidential (somewhat)

Con
A Takes time

A Mediators 0 no
ability to select

A Snowball effect with
other employees?

ONS

e
M

w) T
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Possible Missteps at Mediation

1 Failing to let charging party vent

1 Losing temper and setting adversarial tone

1 Not being prepared to negotiate

1 Failing to have proper decision maker present
1 Walking out or cutting off mediation too early
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Position Statements

AO0Silver bull etodo at beginning

A Be accurate and use correct policies

I Correct name of company

I Accurate organizational chart

I Policies in effect at time

| Address each allegation

I Identify untimely allegations

I Tell story in a positive but not argumentative way

I Deal with (narrow) comparators

I Be brief and to the point

I Incomplete or inaccurate information may trigger further

iInquiry

A Inconsistencies later will be held against you
A Cover defenses you expect to raise later

A Common mistakes
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Position Statements

A New rules effective January 1, 2016:

I EEOC gives position statement and non - confidential
Information in position statement to charging party
upon request

I Employers can now assume that a charging party
wi | | recei ve the empl oyer o0s

I The EEOC also now allows the charging party to
submit a response to the position statement within
20 days
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Position Statements

A Confidential Information

| Exercise caution when relying on confidential
Information

| Attach confidential information  separately and label it
as such, including:
A medical information
A social security numbers
A confidential commercial or financial information
A trade secrets
A personally identifiable information of witnesses
A Information pertaining to other charges

I Explain why the information is confidential as the
EEOC owi | | not accept
assertions of confiden

— O
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Possible Missteps With Statement

1 Inconsistencies In facts or withess statements
; Disclosing irrelevant information or policies

; Quoting witnesses who later change their
story

1 Unnecessary or inadvertent admissions
yTaking a okitchen sinkb©o
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Supplemental Requests for
Information/Subpoenas

A RFIs

TOften ocannedd

I Short response time

I Negotiate scope

| Objections

I Avoid unnecessary roadblocks
A Subpoenas

| Can be issued at any time

| Petition to revoke

| Court review
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Supplemental Requests for
Information/Subpoenas

v McLane Co. Inc. v. EEOC, No. 15 - 1248, 581
U.S.  (April 3, 2017)

BHeld appellate courts should use deferential
standard to review trial <col
whether to enforce EEOC subpoenas

BAbuse - of - discretion standard, not de novo review
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Supplemental Requests for
Information/Subpoenas

» Why Is McLane Co. important?

BLess likely that trial court rulings will be challenged
(harder to overturn)

BRaises the stakes in trial court battles over EEOC
Information requests
BChallenge subpoenas based on specific and

compelling showings of burdensomeness, lack of
relevance, improper purpose
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Responding to RFls

Focus on relevant time period and similarly
situated employees

Answer specific, relevant questions

If request Is very broad or over reaching, provide
what you believe to be relevant and then provide
a clearly stated objection for the rest

You may be able to narrow the scope by

contacting investigator, but be timely and

provide reasons why narrowing is needed (e.g.,
odepar twinede& questi on doesnid
Il n this case because

Failure to provide information at RFI stage will
likely result in administrative subpoena
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