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Prepare for an EEOC Investigation
Decide When To Mediate

Handle RFIs and On-site Investigations
Negotiate During Conciliation
Considerations For Settlement
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1997

2016

Total Charges

80,680

91,503

Race

36.2%

35.3%

Sex

30.7%

29.4%

National Origin

8.3%

10.8%

Religion

2.1%

4.2%

Color

0.9%

3.4%

Retaliation

22.6%

45.9%

Age

19.6%

22.8%

Disability

22.4%

30.7%

Equal Pay

1.4%

1.2%
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EEOC provides Notice
of Charge of
Discrimination to
employer
EEOC handling
(checked boxes):

◦ No action required
◦ Provide position statement
◦ Respond to enclosed
request for information
◦ Voluntary mediation
program
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Initial Review of Charge
◦ Statute of limitations – 180 calendar days from the
date of discrimination; extended to 300 days if
state agency enforces state discrimination law on
that basis
◦ Discrete Events Start Clock
 Compare the last date of alleged discrimination and
date stamped on charge

◦ Continuing Violation Theory (harassment cases)
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•

•

Employer must preserve all relevant evidence
(both electronic and hard copies)
Litigation hold letter
◦ understand where info is stored – local or centrally
◦ who had anything to do with challenged decision
◦ what kinds of data exist and are relevant (sales
funnel, financial data, complaints about employee,
investigation file, etc.)
◦ all emails to, from, or naming charging party
◦ update at least every 6 months
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•
•
•

Letter of representation to EEOC
Determine if employee is represented
Discuss with employer-client:

• Limiting discussion of charge in workplace
• Protecting confidentiality and privilege

• “Attorney-client privilege” extends only to communications
to and from attorney – when the company is the client, the
company owns/can waive privilege
• Mass e-mails or announcements can destroy privilege

• Consider ways to limit damages

• Offer reinstatement?
• Separate employees (e.g., to stop harassment)?

• No retaliation – all adverse action/discipline must be
reviewed with counsel first

10







Employer panics! Reminder: it’s not a lawsuit
and not a crime
Contacting EEOC even when notice says no
action required – leave it be!
Not preserving evidence
◦ if charging party is still employed, can they alter
or destroy evidence?
◦ company’s automatic email system purge
◦ failing to notify all individuals who may have
relevant evidence
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• Personnel file
• Supervisor/site file
• Emails to/from/about
charging party
• Medical/disability/FMLA/
work comp files
• Investigation file
• Position descriptions
• Ads/postings

Policies/handbook
• CBA/union
agreements
• Grievances
• Payroll/time records
• Other records
related to charging
party (e.g., if a
salesperson, get
sales records, sales
funnel, etc.)
•
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•
•
•
•
•
•

Video from surveillance cameras
Charging party’s computer and electronic devices
Badge swipes or system log-ins
Texts and instant messages
Recorded phone lines
Comparator information
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•
•

Helps with decision whether to mediate
Steps:
– Document gathering and review
– Witness interviews, statements
– Adapt strategy as you go

•
•
•
•

You must uncover good and bad facts
Talk to witnesses directly, if possible
Evaluate risk
Look for the story/theme
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Pro
• Free
• More time to prepare
position statement
• Opportunity for charging
party to be heard
• Early discovery – may
learn you have a real
issue
• Save working
relationship?
• Save $ in long run
• Confidential (somewhat)

Con
• Takes time
• Mediators – no
ability to select
• Snowball effect with
other employees?
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Failing to let charging party vent
Losing temper and setting adversarial tone
Not being prepared to negotiate
Failing to have proper decision maker present
Walking out or cutting off mediation too early
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•
•

“Silver bullet” at beginning and end
Be accurate and use correct policies
–
–
–
–
–
–
–
–
–

•
•
•

Correct name of company
Accurate organizational chart
Policies in effect at time
Address each allegation
Identify untimely allegations
Tell story in a positive but not argumentative way
Deal with (narrow) comparators
Be brief and to the point
Incomplete or inaccurate information may trigger further
inquiry

Inconsistencies later will be held against you
Cover defenses you expect to raise later
Common mistakes
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•

New rules effective January 1, 2016:
– EEOC gives position statement and non-confidential
information in position statement to charging party
upon request
– Employers can now assume that a charging party
will receive the employer’s position statement
– The EEOC also now allows the charging party to
submit a response to the position statement within
20 days
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•

Confidential Information
– Exercise caution when relying on confidential
information
– Attach confidential information separately and label it
as such, including:
•
•
•
•
•
•

medical information
social security numbers
confidential commercial or financial information
trade secrets
personally identifiable information of witnesses
Information pertaining to other charges

– Explain why the information is confidential as the
EEOC “will not accept blanket or unsupported
assertions of confidentiality”
19








Inconsistencies in facts or witness statements
Disclosing irrelevant information or policies
Quoting witnesses who later change their
story
Unnecessary or inadvertent admissions
Taking a “kitchen sink” approach
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•

•

RFIs
– Often “canned”
– Short response time
– Negotiate scope
– Objections
– Avoid unnecessary roadblocks
Subpoenas
– Can be issued at any time
– Petition to revoke
– Court review
21



McLane Co. Inc. v. EEOC, No. 15-1248, 581
U.S. ___ (April 3, 2017)

◦ Held appellate courts should use deferential
standard to review trial courts’ decisions on
whether to enforce EEOC subpoenas
◦ Abuse-of-discretion standard, not de novo review
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Why is McLane Co. important?
◦ Less likely that trial court rulings will be challenged
(harder to overturn)
◦ Raises the stakes in trial court battles over EEOC
information requests
◦ Challenge subpoenas based on specific and
compelling showings of burdensomeness, lack of
relevance, improper purpose
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Focus on relevant time period and similarly
situated employees
Answer specific, relevant questions
If request is very broad or over reaching, provide
what you believe to be relevant and then provide
a clearly stated objection for the rest
You may be able to narrow the scope by
contacting investigator, but be timely and
provide reasons why narrowing is needed (e.g.,
“department-wide question doesn’t make sense
in this case because . . .”)
Failure to provide information at RFI stage will
likely result in administrative subpoena
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•
•
•

EEOC has right to do an on-site investigation
- more common than in the past
Don’t assume it means agency will find cause
Expect that investigator will want to tour the
facility
• plan route in advance
• select appropriate “tour guide”
• ensure required posters are up, no safety issues,
etc.

•

Provide comfortable, discrete area for
interviews
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•

•

•

Prepare witnesses in advance, similar to a
deposition (no volunteering) but keep tone
friendly/helpful
Investigator typically creates an affidavit for
each employee from interview – remind
employees to review it carefully for accuracy
before signing
Keep a record of documents requested by
and provided to investigator
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•

•

•

Investigator can ask about events and people
not mentioned in charge
Attorney should be at interviews with
managers/supervisors but not with nonsupervisors (but interview and tell them to tell
the truth)
At end, try to get feel for any concerns of
investigator
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Failing to prepare for facility tour (e.g.,
failing to remove “red flags,” such as
missing posters, inappropriate content at
work stations, failing to prepare company
rep who will lead tour, etc.)
Failing to prepare “witnesses”
Being too adversarial – especially when
investigator first arrives
Not knowing what is in company policies,
position statement, etc.
28







EEOC issues its determination
Most often – “unable to conclude information
established violation” = no probable cause
Issues 90-day right to sue letter
Calendar 93 (or 90) days for deadline
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If EEOC finds “probable cause” you can
◦ Talk to EEOC lawyers
◦ Request reconsideration/substantial weight review
◦ But, neither reverses decision – they are already
“anchored”
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Conciliation – required by statute
◦ Investigator usually handles; acts as advocate for
charging party
◦ Like mediation but both charging party and
“investigator” will likely have greater demands
◦ Some investigators imply EEOC will take case and
prosecute (and often not true)
◦ Settlement will cost more than before
◦ Likely to go to court
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•

Evaluating EEOC settlement
offer
– Occasionally, can correct key fact
– How are damages calculated?
– Has charging party mitigated
damages?
– Strong continuing violation
theory?
– EEOC likely to take case?
– Probable cause finding likely to
be admitted at trial?
– Risks and costs of trial?
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Settlement may include non-monetary relief:
◦
◦
◦
◦
◦
◦

Training (and report when done)
Monitoring and reporting
Posting
Reinstatement (or pay more)
Adopt or revise policies
Consent decree
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•

Employer may get important concessions
– Resignation
– NDA/non-solicit/non-compete
– Promise not to re-apply (easier to get at preinvestigation mediation stage; EEOC views as
retaliation)
– Timing of payments
– Tax considerations

•

Two settlement agreements, if reach
agreement
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•

•

May 2014, House Appropriations Committee
expressed concern about EEOC lack of good faith
conciliation efforts
Based on Title VII – if violation found, EEOC
“shall endeavor to eliminate any . . . alleged
unlawful employment practice by informal
methods of conference, conciliation, and
persuasion.”
and cannot file suit unless it was
“unable to secure from the respondent a
conciliation agreement acceptable to the
commission.”
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Recent cases challenge EEOC’s “good
faith” efforts
◦ Mach Mining Co. – U.S. Supreme Court



EEOC can conciliate on behalf of a class
◦ Arizona ex rel Horne v. Geo Group, Inc. – 9th Cir.
◦ EEOC v. Bass Pro Outdoor World, LLC – 5th Cir.



Employer does not necessarily have to be
named in charge to be sued
◦ Peppers v. Cobb County, McClure v. Oasis
Outsourcing II, Inc. – 11th Cir
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•

Mach Mining, LLC v. EEOC, 575 U.S. ___, 135
S. Ct. 1645 (2015)

– 7th Circuit – held conciliation not subject to judicial
review/not an affirmative defense
– 2nd, 5th and 11th Circuits – deep 3-part inquiry
– 4th, 6th and 10th Circuits – only required “genuine
effort”
– S. Ct. - courts can review whether EEOC has
satisfied its pre-suit obligation to attempt
conciliation, but it is only a “relatively barebones
review.”
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•

After Mach Mining, EEOC must
– tell employer about claim – what practice has
harmed which person or class; and
– provide employer with opportunity to discuss to
achieve voluntary compliance

•
•
•

•

EEOC can meet this standard with affidavit
Employer can challenge with affidavit
Court can review whether EEOC provided
information
If not, remedy is order sending back to EEOC
for appropriate conciliation
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Why was Mach Mining important?
◦ Resolved split in circuits
◦ Conciliation process is one of few ways employers
can see into EEOC decision making
◦ Conciliation can force EEOC to identify who
members of proposed class are, how damages
calculated
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Arizona ex rel. Horne v. Geo Group, Inc.,



EEOC v. Bass Pro Outdoor World, LLC,

816 F.3d 1189 (9th Cir. 2016)
826 F.3d 791 (5th Cir. 2016)

◦ Both held the EEOC can conciliate on behalf of a
class of individuals
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Why are Geo Group, Inc. and Bass Pro
important?
◦ EEOC has broad discretion and flexibility in
conciliation
◦ Employers cannot challenge conciliation efforts
based on EEOC’s failure to name individuals
◦ EEOC need only identify class
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Peppers v. Cobb County, 835 F.3d 1289 (11th
Cir. 2016), McClure v. Oasis Outsourcing II,
Inc., 674 Fed. App’x 873 (11th Cir. 2016)
◦ Failure to name proper employer in a charge may or
may not be fatal to plaintiff’s claim
◦ Depends on whether unnamed party received
notice, opportunity to conciliate
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Courts consider 5 factors to determine if
unnamed party can be sued:
◦ Similarity of interest between named and unnamed
party
◦ Whether plaintiff could have ascertained unnamed
party’s identity
◦ Whether unnamed party received notice
◦ Whether unnamed party had adequate opportunity
to participate in conciliation
◦ Whether unnamed party was prejudiced
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Why are Cobb County and Oasis Outsourcing
important?
◦ Purpose of naming requirement is to give the
named party notice of the allegations and an
opportunity to conciliate
◦ Even if proper employer is not named in EEOC
charge, may still be subject to suit
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•

Failing to preserve conciliation defense,
although now weakened

– Ask EEOC to explain alleged wrongdoing and how
to address, define class, no. and identities of
members
– Don’t be the one that walks out!
– Document conciliation and both parties’ positions
– Might help persuade higher up decision maker (but
much of info very likely not to be admissible)

•
•

Failing to negotiate; let charging party vent
but eventually move it to negotiation
Losing control - remain civil at all times
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EEOC often issues 90-day right-to-sue
Or EEOC sues
Still have opportunity to mediate and resolve
Or may decide plaintiff needs time to become
realistic so prepare for discovery and possible
motion for summary judgment
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1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

Early and supplemental preservation holds
From day 1, keep eye on trial – work on “silver
bullet”
Thorough investigation of facts – no matter what
Accurate position statements
Don’t be afraid to mediate
No cover up/hiding evidence
Don’t under or over estimate the power of EEOC
(court case may be a more even playing field)
No retaliation
Limit damages – early mediation, offer of reemployment, etc.
Be cooperative
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