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EEOC’s Renewed Focus on Systemic
Investigations and Litigation
• EEOC adopted systemic initiative in 2006.
• Reiterated focus on systemic litigation in strategic
plan approved on February 22, 2012.
• Strategy I.A.3 set forth in plan states: “Use
administrative and litigation mechanisms to identify
and attack discriminatory policies and other
instances of systemic discrimination.”
• Will be issuing a strategic enforcement plan which
will set a goal as to the percentage of cases on the
agency’s docket that are systemic cases.
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FY 2011 Enforcement Activity
• EEOC field offices worked on 580 systemic
investigations.
• Completed work on 235 systemic investigations.
• 35 settled or conciliated.
• 96 reasonable cause determinations.
• EEOC filed 261 merits suits during FY 2011.
• 23 were systemic cases.
• At the end of the year, EEOC had 443 active merits
suits.
• 63 or 14% were systemic.
7

EEOC Areas of Focus
• Barriers to Employment: Criminal Background
Checks, Credit Checks, and Pre-employment
Testing.
• Pregnancy and Child-care.
• Pay Equity.
• Age Disparate Impact and the RFOA Defense.
• Disability Discrimination and Leave Practices.
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E-Race
• “Eradicating Racism and Colorism from Employment”.
• 5-year initiative adopted by EEOC for enforcement between
2008 and 2013.
• EEOC intends to target certain facially-neutral employment
criteria that have a tendency to disparately impact people of
color, including:
• Credit and background checks.
• Arrest and conviction records.
• Hiring tests.
• To accomplish its objectives, the agency plans to:
• Collect greater amounts of employer information.
• Enhance charge processing protocols.
• Develop new training methods and tracking tools.
• Increase media exposure to race discrimination cases; and
• Promote dialogue about these issues.
9

Barriers to Employment – Potential for
Adverse Impact
• Ex. Adverse Impact Measured
• There are 100 positions filled from pool of 280 applicants.
• Company selects 75 of 180 male applicants (42%).
• Company selects 25 of 100 female applicants (25%).
• Females hired at 61% the rate males were hired.
• Results = adverse impact against females.
• Shortfall calculation
• Overall Selection Rate = 36%.
• Had Company hired 36% of female applicants, would have
hired 36 women.
• Shortfall = 11 (36 expected minus 25 actual).
10

Criminal Background Checks
• Criminal Background Checks
• Potential for disparate impact.
• Blanket prohibitions on hiring convicted felons will likely
cause the EEOC to investigate.
• EEOC’s position (based on 1987 guidance) had been that
employer should consider:
– the nature of the job.
– the nature and seriousness of the offense.
– the length of time since the offense occurred.
• EEOC issued new guidance on April 25, 2012
• Controversy over fact that new guidance was developed
without public review or comment.
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Criminal Background Checks –
New EEOC Guidance
•
•
•

•

EEOC notes that disparate use or treatment of criminal background
information may result in liability.
But, focus of guidance is on disparate impact issues.
EEOC focuses on national conviction statistics to show how disparate
impact will be established.
• EEOC suggests that employer will have burden of refuting a
disparate impact determination by showing that its own applicant
statistics show no adverse impact.
Much of the guidance is devoted to discussion of how the employer
can satisfy the affirmative defense of showing that the use of criminal
background information is “job related for the position in question and
consistent with business necessity.”
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Criminal Background Checks –
New EEOC Guidance cont’d.
•

•
•

EEOC identifies two circumstances when an employer will meet the defense:
• The employer validates the criminal conduct screen for the position in question per
the Uniform Employee Selection Procedures
• The employer develops a targeted screen considering at least
– The nature of the crime
– The time elapsed
– The nature of the job
– AND then provides an opportunity for an individualized assessment for people
excluded by the screen to determine whether the policy as applied is job-related
and consistent with business necessity.
Clear emphasis on individualized determinations.
Also, the guidance states that while federal laws and regulations that restrict or prohibit
employing individuals with certain criminal records provide a defense, state and local laws
or regulations are preempted by Title VII if they “purport[] to require or permit the doing of
any action which would be an unlawful employment practice” under Title VII.
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Criminal Background Checks cont’d.
• EEOC has already been pursuing employers that have broad
prohibitions on hiring applicants with conviction records.
• Numerous subpoena enforcement actions have involved such
issues. See e.g., EEOC v. Watkins Motor Lines, Inc, 7th Cir.,
2009.
• Recent settlement with Pepsi Beverages for $3.13 million
based on claims that practice of not hiring individuals with
arrest records or convictions for minor offenses had adverse
impact.
• EEOC v. Peoplemark, Inc., WD Mich., 2011 – Claims
dismissed because employer did not, contrary to EEOC
allegation, have blanket prohibition on hiring convicted felons.
• EEOC v. Freeman, D MD, 2011 – ongoing case that court has
pared down; adverse impact against men.
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Credit Checks
• EEOC has taken position that using credit history
data in hiring decisions can have an adverse
impact against minorities.
• In December 2012, EEOC filed a pattern and
practice suit against Kaplan Higher Education Corp.
EEOC v. Kaplan Higher Edu. Corp., 1:10-cv-2882
(N.D. Ohio December 21, 2010), alleging disparate
impact race discrimination.
• Case still pending and in discovery.
• On April 20, 2012, court ordered the EEOC to
provide information about agency’s own use of
credit histories in making employment decisions.
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Pre-employment Testing
• Pre-employment testing – subject to increased
EEOC scrutiny.
• June 2008 guidance from EEOC.
• Disparate treatment and disparate impact claims.
• EEOC may pursue individual charges which raise
testing issues more aggressively.
• May present more complex investigation issues if
test administered by a third party vendor.
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Testing cont’d.
• Illustrative case is EEOC v. Kronos Inc., slip op. No. 09-3219
(3d Cir. September 7, 2010).
• Third Circuit limited EEOC’s subpoena power on the
grounds that it sought information not relevant to any
allegation made in the underlying individual charge.
• Charging party alleged disability discrimination in hiring.
• As part of application process, she took customer service
assessment.
• EEOC’s RFI asked for information relating to the
assessment including “any and all validity studies.”
• EEOC decided to expand investigation into race
discrimination and issued subpoena seeking nationwide
data.
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Testing cont’d.
• EEOC v. Kronos cont’d.:
• Third Circuit held that the inquiry into potential race
discrimination was not a reasonable expansion of charge
and “the EEOC’s subpoena for materials related to race
constitutes an impermissible ‘fishing expedition.’”
• However, Third Circuit also reversed lower court’s order
limitation on the geographic, temporal and job category
scope of the subpoena as to disability related information.
– In doing so, the Court held that “the EEOC’s
investigatory power is broader than the four corners of
the charge; it encompasses not only the factual
allegations contained in the charge, but also any
information that is relevant to the charge.”
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Pregnancy and Childcare
• EEOC has shown strong interest in pursuing allegations of
pregnancy and caregiver discrimination.
• January 2011 issued “Employer Best Practices for Workers
with Caregiving Responsibilities.”
• Even though caregivers are not a protected class, the EEOC
has also given increased attention to discrimination against
caregivers, which may largely rooted in stereotypes based on
gender and/or race.
• Assuming that women are more committed to their families
or do not want to take on extra work because of their
children.
• Assuming that men are “bread winners” as opposed to
caregivers.
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Pay Equity
• Pay equity predicted to be emphasized in strategic
enforcement plan.
• Anticipated that EEOC will soon require all employers to
submit pay data.
• In 2010, EEOC commissioned the National Academy of
Science to “evaluate currently available and potential data
sources, methodological requirements, and appropriate
statistical techniques for the measurement and collection of
employer pay data.” Report due out soon.
• In meantime, several EEOC offices have started conducting
audits under the Equal Pay Act – EEOC can start investigation
without a charge.
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EEOC’s Current Areas of Focus

Age Disparate Impact and the RFOA Defense
Disability Discrimination and Leave Practices
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EEOC’s Current Areas of Focus

• FY 2011 Statistics
– Age and disability-related charges increased
• Disability : 25,742
• Age: 23,465

– Enforcement of the ADA produced the highest increase in
monetary relief among all statutes the EEOC enforces
• Monetary relief increased by almost 35.6%
• $103.4M
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EEOC’s Current Areas of Focus

• FY 2011 Statistics (cont.)
• 261 EEOC merits suits
– 23 systemic cases
– 67 involving multiple victims (less than 20)
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EEOC’s Current Areas of Focus

• Examples of systemic practices involving age disparate
impact
– Reductions in force
• EEOC v. Hutchinson Sealing Systems, Inc.

– Retirement benefits
• EEOC v. Minnesota Department of Public Safety; EEOC v.
Minnesota Department of Natural Resources; and Minnesota
Department of Commerce
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EEOC’s Current Areas of Focus

• Examples of systemic practices involving age disparate
impact (cont.)
– Mandatory retirement policies
• EEOC v. Kelly Drye & Warren
• EEOC v. Metallic Products Corp.

– Other policies and practices
• EEOC v. Republic Services, Inc. - $3M
• EEOC v. Allstate Insurance Company - $4.5M
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EEOC’s Current Areas of Focus

• The RFOA Defense
– Standard defense to ADEA impact claims

– Applies to practices that are
• neutral on their face
• might harm older workers more than younger workers
• apply to groups of people
• E.g., tests used to screen employees, procedures used to identify
persons to be laid off in a broad RIF
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EEOC’s Current Areas of Focus

• The RFOA Defense (cont.)
The EEOC’s Final Rule:
“Disparate Impact and Reasonable Factors Other Than Age
Under the Age Discrimination in Employment Act”
Effective April 30, 2012
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EEOC’s Current Areas of Focus

• The RFOA Defense (cont.)
– “…is objectively reasonable when viewed from the position of a
prudent employer mindful of its responsibilities under the ADEA
under like circumstances”
– “must be decided on the basis of all the particular facts and
circumstances surrounding each individual situation”

– “an employer must show that the employment practice was both
reasonably designed to further or achieve a legitimate business
purpose in light of the particular facts and circumstances that were
known, or should have been known, to the employer”
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EEOC’s Current Areas of Focus

• The RFOA Defense (cont.)
– RFOA Factors (non-exhaustive list)
• The extent to which the factor is related to the employer’s stated business
purpose;
• The extent to which the employer defined the factor accurately and
applied the factor fairly and accurately, including the extent to which
managers and supervisors were given guidance or training…;
• The extent to which the employer limited supervisors’ discretion to assess
employees subjectively…;
• The extent to which the employer assessed the adverse impact of its
employment practice on older workers; and
• The degree of harm to individuals within the protected age group….
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EEOC’s Current Areas of Focus

• The RFOA Defense (cont.)

www.eeoc.gov
Q&A on EEOC Final Rule
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EEOC’s Current Areas of Focus

• Examples of systemic practices involving disability
discrimination and leave practices
– Unlawful pre-employment inquiries, examinations
• Prohibitions against asking job applicants to answer medical
questions, take a medical exam, or identify a disability
– EEOC v. Celadon, Inc.
– EEOC v. Professional Media Corporation
– EEOC v. Tyson Foods, Inc.
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EEOC’s Current Areas of Focus

• Examples of systemic practices involving disability
discrimination and leave practices (cont.)
– Inflexible leave policies
• EEOC v. Sears, Roebuck and Co. - $6.2M
• EEOC v. Jewel-Osco - $3.2M
• EEOC v. United Parcel Services

– Other policies and practices
• EEOC v. AT&T Corp.
• EEOC v. Product Fabricators, Inc.
• EEOC v. U.S. Steele Corporation
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The EEOC’s New Focus on Systemic
Discrimination Litigation
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The EEOC’s New Focus on Systemic
Discrimination Litigation
I.

Common Legal Issues During Systemic Litigation
A. The Impact of the Systemic Initiative
■ Systemic cases are being give a new priority
■ The number of systemic investigations and cases filed

has increased dramatically

■ The EEOC is increasingly partnering among offices,

with other agencies, and with the plaintiff’s bar

■ The resolution of recent systemic cases shows the

EEOC is seeking and getting large settlements

Page 35

The EEOC’s New Focus on Systemic
Discrimination Litigation
B. “Beyond the Scope of Underlying Investigation” Arguments
■ Employer arguments have mixed success in court
■ The EEOC may seek to expand the number of
claimants, time period, geographic area, and the number
and type of discriminatory acts alleged
■ Employer arguments include statute of limitations,
relevance, overbreadth, burdensomeness, “fishing
expedition,” and improper purpose
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The EEOC’s New Focus on Systemic
Discrimination Litigation
Sample Cases:
EEOC v. Shell Oil
EEOC v. United Airlines
EEOC v. Konica Minolta
EEOC v. BNSF Railway Company
EEOC v. Sears, Roebuck and Co.
EEOC v. United Parcel Service
EEOC v. Kronos, Inc.
EEOC v. Randstad
EEOC v. Bashas’ Inc.
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The EEOC’s New Focus on Systemic
Discrimination Litigation
C. The Difference Between 706 and 707 Claims
■ Statutes of Limitations Issues

■ Exhaustion of Administrative Remedies
■ Burdens of Proof

■ No Rule 23 Requirement
■ EEOC intervention in private litigation
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Duty to Conciliate – Prerequisite to Suit
• If the EEOC determines that there is reasonable
cause to believe that discrimination has occurred,
the EEOC has a duty to conciliate to eliminate any
alleged discrimination.
• Recently, the EEOC has come under fire for failing
to properly investigate and conciliate its claims
before filing suit.
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EEOC’s Failure to Investigate and Conciliate
Has Resulted in Dismissal of Claims
• EEOC v. Dillard’s Inc., No. 08-CV-1780- JEF (S.D.Cal. 2011)
• EEOC investigated discrimination in one store.
• EEOC’s conciliation efforts focused on two individuals who
worked at that one store.
• EEOC then filed a nationwide class action against the retail
chain.
• The Court dismissed the nationwide suit based on the
failure to provide notice to the company and/or conciliate
the broader claims and allowed the EEOC to proceed only
on claims as to the one store.
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EEOC’S Failure to Investigate and Conciliate
Has Resulted in Dismissal of Claims
• EEOC v. CRST Van Expedited, Inc., Nos. 09-3764/093765/10-1682, 8th Cir., 2/22/12
• Sexual harassment class action under § 706.
• District court dismissed claims on behalf of 67 drivers
because the EEOC failed to investigate or attempt to
conciliate their claims before filing suit.
• EEOC identified these 67 claimants two years after the
lawsuit was filed.
• District court also awarded CRST $4.6 million in fees and
costs
• On appeal, 8th circuit affirmed the dismissal of the claims
but vacated the fee and costs award.
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CRTS cont’d.
•
•
•
•
•

•

•

Case started with a charge from one female trainee driver
The EEOC found cause to believe a sexually hostile work environment existed
for the charging party and a class of similarly situated women.
Conciliation failed and the EEOC sued under § 706.
Two years after the case was filed, the EEOC identified 270 class members.
The district court granted a series of motions for summary judgment and finally
dismissed the last 67 claims because the EEOC never investigated or
attempted to conciliate these claims before filing suit.
The court noted that the EEOC had not filed a “pattern or practice” case under
Section 707, which would have excused the commission from investigating
and conciliating each class member’s claim.
Eighth Circuit held that when the EEOC proceeds under Section 706, it must
inform the respondent of the identities of all potential class members,
investigate their claims, reach cause determinations and try to conciliate them.
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EEOC’s Reaction
• EEOC’s General Counsel has called 8th Circuit’s decision
“unprecedented.”
• Agrees with dissent which opined that the EEOC’s duty to
investigate and conciliate extends only to each type of
discrimination allegations
• On April 9th, the EEOC filed a motion for rehearing.
• “The panel’s requirement that EEOC identify every
potential victim before filing suit is unsupported by the
language of Title VII and conflicts with the decisions of
every other court of appeals that has addressed this
question.”
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Another Case to Watch
• EEOC v. Cintas Corp., No. 10-2629 (appeal
pending, 6th Cir.)
• EEOC filed as an intervenor to join case alleging
sex discrimination in hiring.
• District court first ruled that EEOC could not
pursue pattern or practice claim in a § 706 case.
• District court then dismissed EEOC’s § 706
claims because it had not investigated or
conciliated the individual claims it pursued.
• Case was argued before 6th Circuit on April 20.
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The EEOC’s New Focus on Systemic
Discrimination Litigation
II. Best Practices
■ Be familiar with the issues and arguments before responding
■ Carefully draft the position statement
■ Avoid inadvertently expanding the scope of the investigation
■ Preserve all relevant objections
■ Negotiate reasonable limitations if possible
■ Be prepared to quickly file a petition to revoke or modify the
subpoena
■ Require the EEOC to follow its own procedures
■ Document EEOC failures and abuses
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Teresa R. Tracy, Esq.
Teresa R. Tracy is chair of Gladstone Michel Weisberg Willner & Sloane, ALC’s
Labor & Employment Group. She has practiced exclusively in labor and
employment law for over 30 years and has extensive experience representing
employers in wrongful termination, discrimination, harassment, wage and hour
matters, class actions and traditional labor law. She also advises clients on
compliance with the myriad of state and federal regulations governing employers.
Ms. Tracy is the author of numerous articles, and has been selected six times by her
peers as a Southern California Super Lawyer in the area of Labor and Employment.
In 2005, she was named one of the “Top 75 Women Litigators” by the Los Angeles
Daily Journal.

(310) 821-9000, x 723
ttracy@gladstonemichel.com
4551 Glencoe Avenue, Ste. 300
Marina del Rey, CA 90292
www.GladstoneMichel.com

Page 46

Contact Information for
Attorney Eric Dreiband, Presenter

Eric S. Dreiband, Partner
Jones Day
Washington, D.C. 20001
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Settling EEOC Cases

Conciliation Agreements
Consent Decrees
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Settling EEOC Cases
Settlement

Conciliation Agreements

Any time during the
EEOC’s investigation

After the EEOC has
After the EEOC has filed
investigated a charge and a lawsuit
found “reasonable
cause”
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Consent Decrees

Settling EEOC Cases
Private Settlement

Conciliation Agreement Consent Decree

•No admission of liability

•Reasonable cause finding
documented; possibility for
no admission of liability

•Allegations and denials
documented; no admission or
denial of liability

•General/broad release of
all claims

•Scope of release limited

•Scope of release limited

•Possibility for limited
publication; posting

•No confidentiality; filed with the
court; will oppose the sealing of
resolution documents; will
require public disclosure of
terms; press release

•Confidentiality

•Typically handled at the
district office level of the
EEOC

•Needs to be approved by the
Court

Settling EEOC Cases

• Conciliation Agreements – Typical Terms
– Reasonable cause finding

– General Provisions
• Agreement not to sue by EEOC and Charging Party (limited)
• No waiver of w/ regard to other charges or investigations
• Promise to comply, not retaliate
• Effective date/duration of agreement (e.g., 2-5 years)
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Settling EEOC Cases

• Conciliation Agreements – Typical Terms (cont.)
– Charging Party relief

– Affected Class relief
– Notice Requirements
– Consent for EEOC release of notice to the public
– Reporting requirements
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Settling EEOC Cases

• Conciliation Agreements – Typical Terms (cont.)
– Attachments
• Posting
• Policies
• Training

– Side Documents
• Individual agreements and releases
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Settling EEOC Cases

• Consent Decrees – Typical Terms
– Injunctive relief

– Individual relief
– Record retention and reporting
– Training
– Policies
– Successor liability
– Limited release
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Settling EEOC Cases

• Consent Decrees - Typical Terms (cont.)
– Not confidential

– Notice of breach
– Press release
– Class Matters
• Notice
• Distribution process

• Reversions
• Objections
• Fairness Hearings
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