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Overview
▪
▪
▪
▪
▪

EHR Compliance Landscape
Meaningful Use (MU) Program Basics
EHR-Related Cases
OIG and CMS Reports and Guidance
EHR-Related Audits and Safeguards
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Meaningful Use Program Fast Facts
▪ Started in 2011
▪ Medicare and/or Medicaid payments available to
hospitals and certain professionals
▪ Three stages of requirements
▪ Renamed the “Promoting Interoperability Programs”
▪ Medicare MU Program for clinicians is now part of
MACRA
▪ Total MU payments made as of July 2018:
– Medicare program: $24.8 billion
– Medicaid program: $13 billion
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Meaningful Use Penalties
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Noteworthy EHR-Related Cases
▪ eClinicalWorks - $155 million
– May 2017
– Resolved liability under the False Claims Act (FCA)
– EHR vendor allegedly caused false claims by
misstating EHR MU Program certification and
paying referral fees
– Joint and several liability for founders
– Developer and project manager liability
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Noteworthy EHR-Related Cases
▪ eClinicalWorks (continued)
– Technology-specific Corporate Integrity Agreement
(CIA) with the OIG
• Five-year term
• Independent Software Quality Oversight
Organization
• Notice to customers of any safety related issues
• Free software updates
• Independent Review Organization
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Noteworthy EHR-Related Cases
▪ 21st Century Oncology - $26 million
–
–
–
–

December 2017
Resolved liability under the FCA and Stark
False attestations under the MU Program
Financial arrangements that did not comply with
Stark
– MU Program violations were self-disclosed
– Five-year CIA

12

Noteworthy EHR-Related Cases
▪ Nashville Drug Testing Laboratory - $9.4 million
– June 2016
– Settlement to resolve FCA allegations that the laboratory
contributed to EHR systems for client physician practices in
exchange for referrals to their drug testing laboratories
– The contributions for the EHR systems did not conform to the
Anti-Kickback Statute EHR safe harbor or the Stark EHR
exception and constituted illegal kickbacks and physician
remuneration
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Noteworthy EHR-Related Cases
▪ Sixty-Two Indiana Hospitals
– January 2018
– FCA action against hospitals recently dismissed
– Allegation that hospitals falsely attested to MU in
violation of FCA for failure to respond to medical
records requests
– Indiana AG elected not to pursue litigation
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Noteworthy EHR-Related Cases
▪ Shelby Regional Medical Center CFO
– June 2015
– Former hospital CFO sentenced to prison for falsely
testifying that the hospital satisfied meaningful use
– Liable for approximately $4.4 million (to be
returned to the Medicare MU Program)
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OIG Report on MU
▪ Early Assessment Finds that CMS Faces Obstacles in
Overseeing the Medicare EHR Incentive Program
(November 2012)
▪ OIG Recommended:
– CMS obtain and review supporting documentation prior to
payment
– CMS issue additional guidance on MU supporting
documentation
– ONC require certified EHR to be capable of producing
reports for yes/no MU measures
– ONC improve certification process for EHR to ensure
accurate EHR reports

16

OIG Report on MU
▪ Medicare Paid Hundreds of Millions in Electronic Health
Records Incentive Payments that Did Not Comply with Federal
Requirements (June 2017)
– CMS estimated to have paid $729 million to eligible
professionals who did not qualify for payments
– Self-attestations vulnerable to fraud and abuse
– OIG recommends that CMS pursue MU overpayments
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OIG Work Plan
▪ “Medicare incentive payments were authorized over a 5-year period to
hospitals that adopted electronic health record (EHR) technology (Recovery
Act, § 4102). From January 1, 2011, through December 31, 2016, the Centers
for Medicare & Medicaid Services (CMS) made Medicare EHR incentive
payments to hospitals totaling $14.6 billion. The Government Accountability
Office identified improper incentive payments as the primary risk to the
Medicare EHR incentive program. A Department of Health and Human
Services, Office of Inspector General (OIG), report describes the obstacles
that CMS faces in overseeing the Medicare EHR incentive program. In
addition, previous OIG reviews of Medicaid EHR incentive payments found
that State agencies overpaid hospitals by $66.7 million and would in the
future overpay these hospitals an additional $13.2 million. These
overpayments resulted from inaccuracies in the hospitals’ calculations of
total incentive payments. We will review the hospitals’ incentive payment
calculations to identify potential overpayments that the hospitals would have
received as a result of the inaccuracies.”
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CMS FY 2019 Physician Fee Schedule
▪ Proposed rule published July 2018
▪ CMS solicits feedback on how it can use health and safety
standards applicable to providers and suppliers to further
advance the electronic exchange of information
▪ Specific areas of input:
– Potential new or revised CoPs/CfCs/RfPs
– Implementation timeframes
– Other operational or legal considerations
– Potential exceptions

19

OIG Advisory Opinion 12-19
▪ Pharmacy company’s proposed software
arrangements with community homes
▪ Proposals included:
– Sale of discounted software sublicenses to all interested
community homes
– Donation of software to certain community homes

▪ Factors considered by OIG:
– Lack of interoperability
– Selection of community homes
– Independent value of technology
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OIG Advisory Opinion 12-20
▪ Hospital proposal to provide free access to an
electronic interface (and support services) to
physicians
▪ Interface would facilitate transmittal of orders for
certain services to, and receive the results of those
services from, the hospital
▪ OIG concluded that the interface had no independent
value to physicians and therefore did not constitute
remuneration
▪ Consistent with CMS/Stark guidance
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OIG Advisory Opinion 14-03
▪ Laboratory arrangement with EHR vendor
▪ Laboratory pays a per-order fee for each test the
vendor transmits to the lab
▪ EHR vendor charged physician practices a transmission
fee, unless they used an in-network laboratory
▪ OIG concluded that the EHR transmission fee would
potentially influence referral patterns and therefore did
not approve the arrangement
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Information Blocking
▪ “In general terms, information blocking is a practice
that inappropriately impedes the flow or use of
information. The availability of information when and
where it is needed is a critical element of a highfunctioning health care system.”
– James A. Cannatti III, HHS OIG (October 31, 2017)

▪ Prohibitions on information blocking:
– EHR donation regulations
– OIG Alert on Information Blocking (October 6, 2015)
– 21st Century Cures Act

– MACRA
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EHR-Related Audits
▪ MU Program and MACRA:
– “[Department of Health Care Services] is required to conduct
audits of hospitals and providers who receive EHR incentive
payments for AIU or MU. Hospitals and providers should retain
documentation supporting their attestations for at least seven
years in case of an audit” – California Medi-Cal EHR program
website
– “Under MIPS, CMS will conduct an annual data validation process.
Additionally, you could receive a request from CMS for an audit,
which requires an initial response within 10 business days.” –CMS
MIPS Fact Sheet

▪ Experience under MU Program
– Pre and post payment audits
– EHR-generated documents v. yes/no documentation
– Response time
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EHR-Related Payment Penalties
▪ Recoupment of payments
▪ Where there is fraud:
–
–
–
–
–

Imprisonment
Fines
Civil liability
Loss of license
Exclusion

▪ Payment penalties
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Best Practices for EHR-Related Audits
▪ Maintain documentation to support
attestations
▪ Pay attention to document retention periods
▪ Designate a point person for audits
▪ Conduct mock audits
▪ Consider development of EHR policies
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Fraud and Abuse Risks in EHR and
EHR Billing Arrangements
Leeann Habte
Partner
Best Best & Krieger
Company/BestBestKrieger

@BBKlaw
© 2018 Best Best & Krieger LLP

Overview
• Federal government emphasis on fraud
and abuse in EHRs.
• Potential penalties for false claims and
fraud and abuse applicable to hospitals
and physicians.
• Targeted areas of vulnerability for fraud
and abuse related to EHR practices.
• Compliance strategies and best
practices.

Fraud and Abuse - Risks
• Government Concerns with EHRs have been
identified by:
•
•
•
•
•

Congress
DOJ (Department of Justice)
HHS (Department of Health and Human Services)
ONC (Office of the National Coordinator)
CMS (Centers for Medicare and Medicaid Services)
and CMS Medicare Contractors
• OIG (Office of Inspector General)

29

Consequences?
• Claims denied on audits – which can lead to pre-pay
reviews, overpayments, payment suspensions
• Whistleblower complaints and investigations for
potential false claims
• $5,500 - $11,000 per claim + treble damages
• Corporate Integrity Agreement
• Civil Monetary Penalties, recovery of overpayment,
criminal penalties
• Return on Investment -$1:$4 (2014-2017)
• DOJ recovered $2.6 billion in 2017
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Fraud and Abuse Risk
• From Testimony of Lewis Morris, OIG
“For example, electronic health records (EHR) may not only
facilitate more accurate billing and increased quality of care,
but also fraudulent billing. The very aspects of EHRs that
make a physician’s job easier — cut-and-paste features
and templates — can also be used to fabricate
information that results in improper payments and
leaves inaccurate, and therefore potentially dangerous,
information in the patient record. And because the
evidence of such improper behavior may be in entirely
electronic form, law enforcement will have to develop new
investigation techniques to supplement the traditional
methods used to examine the authenticity and accuracy of
paper records.”
http://oig.hhs.gov/testimony/docs/2011/morris_testimony_07122011.pd
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“Code Creep” Associated with
EHRs
• REBOOT: Re-examining the Strategies Needed to
Successfully Adopt Health IT (2015)
• White Paper by Senators John Thune (R-S.D.), Lamar Alexander
(R-Tenn.), Pat Roberts (R-Kan.), Richard Burr (R-N.C.), Tom Coburn
(R-Okla.), and Mike Enzi (R-Wyo.)

• NY Times Article (Medicare Bills Rise as Records Turn
Electronic, Sept. 21, 2012)
• Unintended consequence — ease of upcoding.

• Hospitals that received government incentives to adopt EHRs
showed a 47% rise in Medicare payments from 2006 to 2010.

• Center for Public Integrity (Hospitals Grab at Least $1
Billion in Extra Fees for Emergency Room Visits, Sept. 20,
2012)
• 21-month investigation.
• 64% of claims at Baylor Medical Center were for most expensive
level of care.
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HHS/DOJ Letter
• Letter to Five Health Care Provider Associations
(September 24, 2012)
– Warning that health care fraud will not be tolerated.
“Electronic health records have the potential to save
money and save lives “but [t]here are troubling
indications that some providers are using this
technology to game the system, possibly to obtain
payments to which they are not entitled. False
documentation of care is not just bad patient care;
it’s illegal.”
• Specific concerns about inflating reimbursement through:
– “Cloning” of medical records.
– Use of EHR to facilitate “upcoding” of the intensity of care or severity
of patients’ condition.
• Notes that CMS will be conducting audits and reviews of billing/coding.
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OIG Work Plan 2013-2015
• OIG Targets EHR Documentation Practices

• 2013 OIG Work Plan
• OIG stated its intent to review E/M billing to identify
EHR documentation practices associated with
potentially improper payments, and to identify EHR
fraud and abuse vulnerabilities.
• 2014 Work Plan,
• OIG indicated its plans to review providers’ use of
EHR.
• 2015 Work Plan Update
• OIG identified projects to review the sufficiency or
adequacy of documentation to support claims under
the home health prospective payment system, for
physical therapy services, power mobility devices,
ambulance services, anesthesia services, and
chiropractic services, to name just a few.
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OIG Studies on EHR Oversight
• HHS Identifies Lack of Oversight of EHRrelated Fraud
• HHS Compendium of Unimplemented Recommendations
• EHR-related fraud was identified as one of the top 10
challenges of 2015 for CMS and ONC.

• 2013 – 2014 - OIG Audit Reports on failure to implement
hospital EHR fraud safeguards and contractors’ failure to
implement fraud oversight.
• Certain EHR documentation features, if poorly designed or
used inappropriately, can result in poor data quality or fraud.
• Examples: (1) Copy-pasting, AKA cloning; (2)
Overdocumentation – inserting false or irrelevant
documentation to support billing for higher level services –
systems which auto-populate or generate extensive
documentation with one single click of a checkbox.
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MD2U Settlement with DOJ for
Violation of False Claims Act
• DOJ reached a settlement with Louisville-based home
health care provider for violation of the federal False Claims
Act (July 2016)
• Submitting false medical claims to Medicare and other
federal healthcare programs.
• Fraudulent EHR use - upcoding and cloning.
• EHR system permitted for ease in electronically
cutting, copying and pasting medical notes from prior
visits.
• The ability to migrate notes from visits that occurred
weeks, months, or even years prior to the current
patient encounter created the illusion that MD2U’s
non-physician practitioners were performing a
significant amount of work during their patient
encounters when, in fact, they were not.
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Medicare Fraud
• Medicare Program Integrity Manual (PIM)
(100-08): Ch. 4.1.1, Issued 4-6-18
• Fraud: Intentional deception or misrepresentation that the
individual knows to be false or does not believe to be true, and the
individual makes knowing that the deception could result in some
unauthorized benefit to himself/herself or some other person.
• Misrepresentation: deliberate false statement made, or caused
to be made, that is material to entitlement or payment under the
Medicare program.
• Violator may be a provider, a beneficiary, or an employee
of a provider or some other person or business entity,
including a billing service or an intermediary employee.
• Penalties can include recovery of overpayment, civil
monetary penalties, and criminal penalties, including fines
and imprisonment.
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Medicare Fraud (cont’d)
• Select Examples of Medicare Fraud
(PIM Ch. 4.2.1)
• Incorrect reporting of diagnoses or procedures
to maximize payments (e.g., upcoding).
• Altering claim forms, electronic claim records,
medical documentation, etc., to obtain a higher
payment amount (e.g., amendment of
documentation).
• Misrepresentations of dates and descriptions of
services furnished or the identity of the beneficiary
or the individual who furnished the services (e.g.,
cloning of medical record documentation).
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Cloned Documentation
• “Cloning” of Medical Record Documentation
– Copy-pasting, also known as cloning, enables
users to select information from one source and
replicate it in another location.
– CMS warns that “when doctors, nurses, or other
clinicians copy-paste information but fail to update
it or ensure accuracy, inaccurate information may
enter the patient’s medical record and
inappropriate charges may be billed to patients
and third-party health care payers. Furthermore,
inappropriate copy-pasting could facilitate
attempts to inflate claims and duplicate or
create fraudulent claims.
OIG, CMS and its Contractors have Adopted Few Program Integrity Practices to
Address Vulnerabilities in EHRs (January 2014 OEI-01-11-00571)
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Cloned Documentation (cont’d)
– Claims supported by cloned documentation
will be denied unless medical necessity is
established independently.

– Cloned documentation (i.e., a medical record
entry worded exactly like or unreasonably similar
to previous entries within an individual’s medical
record or between different individual’s medical
records) does not meet the medical necessity
requirements for coverage of services due to
the lack of patient and/or visit specific
information.
Medicare Contractor Downcodes Claims Because of Copy
and Paste in EHRs (Report on Medicare Compliance Vol. 22, Number
11 (March 25, 2013))
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Cloned Documentation (cont’d)
• National Government Services
• “Cloned documentation will be considered
misrepresentation of the medical necessity
requirement for coverage of services due to the lack of
specific individual information for each unique patient.”

• Other Medicare Administrative Contractors
(MAC) with posted comments about “cloning”
•
•
•
•

Palmetto GBA
CahabaGBA
TrailBlazerHealth Enterprises
First Coast Service Options
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Use of Templates
• Overdocumentation: The practice of inserting false
or irrelevant documentation to create the appearance
of support for billing higher level services.
• Some EHR technologies auto-populate fields
when using templates built into the system.
• Other systems generate extensive documentation
on the basis of a single click of a checkbox, which
if not appropriately edited by the provider may be
inaccurate.
Such features can produce information suggesting
the practitioner performed more comprehensive
services than were actually rendered.
OIG, CMS and its Contractors have Adopted Few Program Integrity Practices to Address
Vulnerabilities in EHRs (January 2014 OEI-01-11-00571)
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Use of Templates (cont’d)
• Medicare Program Integrity Manual (100-08), Ch.
3.3.2.1.1 Progress Notes and Templates (Rev. 455,
Implementation: 3-21-13)
• “Progress Notes” – Visit notes, encounter notes, E&M
documentation, office notes, face-to-face evaluation notes or
any other type of record of the services provided by a physician
or other licensed/certified medical professional (LCMP) in the
medical record. Progress notes may be in any form or format,
hardcopy or electronic.
• “Template” – A tool/instrument/interface that assists in
documenting a progress note. Templates may be paper or
electronic.
CMS does not prohibit the use of templates to facilitate recordkeeping
and does not endorse or approve any particular templates. A
physician/LCMP may choose any template to assist in
documenting medical information.
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Use of Templates (cont’d)
• But Use Caution!
• Some templates provide limited options and/or space for the
collection of information such as by using “check boxes,”
predefined answers, limited space to enter information, etc.
CMS discourages the use of such templates.
• Claim review experience shows that limited space templates
often fail to capture sufficient detailed clinical information to
demonstrate that all coverage and coding requirements are
met.
• If a physician/LCMP chooses to use a template during the
patient visit, CMS encourages them to select one that
allows for a full and complete collection of information to
demonstrate that the applicable coverage and coding criteria
are met.

44

Amendments/ComputerAssisted Coding
• Amendments, Corrections, Delayed Entries
• Records sourced from electronic systems containing
amendments, corrections or delayed entries must:
• Distinctly identify any amendment, correction or delayed entry,
and
• Provide a reliable means to clearly identify the original content,
the modified content, and the date and authorship of each
modification of the record.

• Computer-Assisted Coding
• Not a new phenomenon.
• But, there is some risk where coding assistance is
provided via the EHR product.
• Requires monitoring.
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Key Documentation Risk Areas
• Cloning, Copy Forward, Cut and Paste
Functions
• Template Documentation
• Integrity of Amendments
• Dictation Errors without Validation
• Patient Identification Errors
• Authorship Integrity Issues
• Audit Integrity
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Compliance
• Copy and Paste Ways to Minimize Risk
• Hospital should have clear policies regarding use.
• Copying and pasting is not non-compliant, but it must be edited
to reflect the patient’s condition and services.
• “Copy forward” should be used with caution.
• Should not allow copying anything from another provider without
clearly identifying the original author.
• Should not allow copying from one patient record to another.
• If a note is brought forward, it must reflect the activity for the
current visit with appropriate editing.
• Strongly advise NOT copying forward History of Present Illness,
exam, and complete Assessment Plan.

• Cloned documentation is very obvious to
auditors.
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Compliance (cont’d)
• Templates and Auto-Generated Entries –
Watch Out for . . .
• Templates that provide clinical information by default,
auto-fill, or key word features.
• Canned phrases.
• “One size fits all” templates.
• Generation of unnecessary documentation.
• Exploding notes.

• Make Sure to:
• Document patient’s description.
• Include clinical notes for visit.
• Update patient history and life events.
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Compliance (cont’d)
• Ways to Minimize Risk on Use of Templates
• Develop hospital policy to guide usage.
• Ensure templates have embedded placeholders for
free text.
• Canned statements linked to checkboxes must also
have capability to be edited.
• Providers should exercise caution with prepopulated “No” or “Negative” templates.
• Providers should edit notes to phrase in their own
words and to eliminate irrelevant language.
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Best Practices to Prevent Fraud
•
•
•
•

Establish Organizational Policies.
Provide Fraud Prevention Education Programs.
Establish Integrity Requirements.
Establishing a Process for Logging and Auditing
Activity in EHR Systems.
• Review EHR Integrity Checklist
• http://library.ahima.org/doc?oid=300257#.W7h
E6Cmou2x
AHIMA, Integrity of the Healthcare Record: Best Practices for EHR
Documentation (2013 update)
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Providing Subsidized EHR to Physicians
Under Stark and Anti-Kickback Statute
October 10, 2018
Presented by

Charles B. Oppenheim, Esq.
coppenheim@health-law.com
(310) 551-8110

Hooper, Lundy & Bookman, Inc.©

Subsidizing EHR for Physicians:

Why would I want to do that?

⚫
⚫
⚫
⚫
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Helps to further hospital/physician alignment.
Enhances quality, efficiency and performance.
Allows physicians to access Medicare/Medicaid
incentive payments.
Necessary for advanced payment models, ACOs
clinically integrated networks, etc.

Hooper, Lundy & Bookman, Inc.©

Stark and Anti-Kickback

What are the Stark law and the Antikickback statute and why do I care about
them?
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Hooper, Lundy & Bookman, Inc.©

The EHR Safe Harbor/Stark Law
Exception – What’s Required?
⚫

⚫
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EHR that qualifies includes software,
information technology, training,
maintenance, help desk, etc.
Note: Hardware cannot be donated; cash
cannot be given; and you cannot subsidize the
staff required to input old records into EHR
system.

Hooper, Lundy & Bookman, Inc.©

The EHR Safe Harbor/Stark Law
Exception – What’s Required? – Cont’d
⚫

⚫
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The donated EHR items and services must be used predominately
to create, maintain, transmit, or receive EHR. EHR software may
have ancillary functions, provided that the EHR functions
predominate and that the ancillary functions relate to the care and
treatment of individual patients;
The EHR software must be interoperable at the time it is provided
to the physician. Software is “deemed” interoperable if, on the
date it is provided to the physician, it has been certified by a
certifying body authorized by the National Coordinator for Health
Information Technology to an edition of the electronic health
record certification criteria identified in the then-applicable
version of 45 CFR part 170.

Hooper, Lundy & Bookman, Inc.©

The EHR Safe Harbor/Stark Law
Exception – What’s Required? – Cont’d

57

⚫

The donor (or any person acting on the donor’s behalf) does not
take any action to limit or restrict the use, compatibility, or
interoperability of the items or services with other prescribing or
EHR systems;

⚫

Before receipt of the items and services, the physician pays at
least 15% of the donor’s cost for the items and services (the
“Physician Contribution”). The donor (or any party related to the
donor) does not finance the Physician Contribution or loan funds
to be used by the physician to pay for the items or services;

Hooper, Lundy & Bookman, Inc.©

The EHR Safe Harbor/Stark Law
Exception – What’s Required? – Cont’d

58

⚫

Neither the physician nor the physician’s practice (including
employees and staff members) makes the receipt of items or
services, or the amount or nature of the items or services, a
condition of doing business with the donor.

⚫

Neither the eligibility of a physician for the items of services, nor
the amount or nature of the items and services, is determined in a
manner that directly takes into account the volume or value of
referrals or other business generated between the parties (note:
taking referrals “indirectly” into account is OK);

Hooper, Lundy & Bookman, Inc.©

The EHR Safe Harbor/Stark Law
Exception – What’s Required? – Cont’d
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⚫

A written agreement between the parties sets forth the
costs of the items and services and other terms of the
arrangement;

⚫

The donor does not have actual knowledge of, and
does not act in reckless disregard or deliberate
ignorance of, the fact that the physician possesses or
has obtained items and services equivalent to those
provided by the donor;

Hooper, Lundy & Bookman, Inc.©

The EHR Safe Harbor/Stark Law
Exception – What’s Required? – Cont’d
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⚫

For items and services that are of the type that can be
used for any patient without regard to payor status, the
donor does not restrict, or take any action to limit, the
physician’s right or ability to use the items and
services for any patient;

⚫

The items and services do not include staffing of
physician offices and are not used primarily to conduct
personal business unrelated to the physician’s medical
practice;

Hooper, Lundy & Bookman, Inc.©

The EHR Safe Harbor/Stark Law
Exception – What’s Required? – Cont’d
⚫

The donor does not shift the costs of the items or services to any
federal health care program; and

⚫

The EHR contains electronic prescribing capability.

The EHR regulations became effective on October 10, 2006, and
sunset on December 31, 2021.
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Hooper, Lundy & Bookman, Inc.©

What Can Be Donated?
⚫
⚫

⚫
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EHR function must “predominate” – need not be
exclusive function.
Cannot provide “equivalent” or “duplicative”
technology, but can provide upgrades or items or
services that would (1) enhance functionality, or
(2) standardize systems.
What is “equivalent” technology, and when can
you “standardize” systems?

Hooper, Lundy & Bookman, Inc.©

How Can Physicians Be Selected?
⚫
⚫

⚫
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Can’t take their referrals “directly” into account.
Can take their referrals “indirectly” into account.
The EHR regulations provide several criteria that, if
used, will be deemed to not directly take into account the
volume or value of referrals:
Number of prescriptions. The total number of
prescriptions written by the physician (but not
volume/value of prescriptions dispensed or paid by the
donor or billed to the Medicare or Medicaid programs);

Hooper, Lundy & Bookman, Inc.©

How Can Physicians Be Selected? – Cont’d
⚫

⚫
⚫
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Size of practice. The size of the physician’s
practice (e.g., total patients, total patient
encounters, or total relative value units);
Total hours. The total number of hours that the
physician practices medicine;
Use of technology. The overall use of automated
technology in the medical practice (but not use of
technology in connection with referrals made to
the hospital);

Hooper, Lundy & Bookman, Inc.©

How Can Physicians Be Selected? – Cont’d
⚫
⚫
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Medical staff membership. Whether the physician
is a member of the hospital’s medical staff;
Level of uncompensated care. The level of
uncompensated care provided by the physician;
In addition to the criteria set forth in the EHR
regulations, below are several criteria that could
potentially be used.

Hooper, Lundy & Bookman, Inc.©

How Can Physicians Be Selected? – Cont’d
⚫
⚫
⚫
⚫

⚫
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Adherence to quality protocols (which may
change over time).
Community need for physician services.
“Active” Medical Staff Membership.
Adequate personnel within a physician’s office
who can support the technology as a potential
screening criteria.
Physician specialty;

Hooper, Lundy & Bookman, Inc.©

How Can Physicians Be Selected? – Cont’d
⚫

Physicians who are good “community citizens,”
potentially determined by considering:
➢
➢
➢
➢
➢
➢
➢
➢
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Participation in hospital quality improvement activities,
Willingness to serve as a trainer for other physicians,
Medical staff meeting attendance,
Prompt completion of patient charts,
Involvement in hospital committees,
Consistent use of hospital-based inpatient information technology
systems,
Continuing medical education seminar attendance, and
Participation in local professional associations.
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How Can Physicians Be Selected? – Cont’d
⚫
⚫

⚫
⚫
⚫
⚫
⚫
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Physician adoption of compliance programs;
Physician participation on hospital call panels;
Physician participation in the Medi-Cal and Medicare
programs;
Physicians who participate in certain manage care plans;
Medical school attended;
Location of residency;
Department (if the EMR technology is rolled out by
department).
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Who Can Be A Donor?
⚫
⚫
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Under Stark, any entity (other than a laboratory)
that bills for DHS.
Under AKS, anyone (other than a laboratory) who
provides services covered by a federal healthcare
program and submits claims or requests for
payment from a federal healthcare program.
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Determining 15% of Donor’s Cost
⚫
⚫
⚫
⚫
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What if there are multiple donors to physician?
How to determine/allocate costs?
Direct, indirect, incremental, capital costs?
Are different physician contribution percentages
OK for different physicians?
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Donations to Medical Group
⚫
⚫
⚫
⚫
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Regulations are written as to physician recipients.
Eligible v. ineligible physicians.
Addressing physician additions/departures.
Addressing individual physician compliance with
standards.
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Other Laws/Issues
⚫
⚫
⚫
⚫
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Liability/Risk Management
IRS/Tax-Exempt Organization Issues
State Kickback/Physician Self-Referral Laws
What about donating EHR pursuant to a “waiver”
such as for Medicare Shared Savings Program
ACOs, Bundled Payment Programs, etc.?
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Implementation Models
Model One:
EHR
Vendor
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100% cost
EHR

EHR
Donor

15% cost

Physician
EHR
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Implementation Models, Cont’d
Model Two:
EHR
Donor
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85% cost

15% cost

EHR
Vendor

Physician
EHR

