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UNION CERTIFICATION

1.

Recent Statistics

No. of Representation cases filed:
FY 2008: 3,400
FY 2007: 3,324
No. of initial representation elections conducted:
FY 2008: 2,085
FY 2007: 2,080
% of elections won by union (first half of each year):
FY 2008: 67%
FY 2007: 59%

2.

Overview of Current Procedures

Under current law, a petition may be filed by a union alleging that a substantial
number of employees want to be represented for purposes of collectively
bargaining and that it desires to be certified as their representation. This petition is
commonly referred to as an “RC – Certification of Representative” petition, or
simply an “RC.”
Although the RC petition form has a space for the date on which the petitioner
requested recognition from the employer, it is not a condition precedent to the
filing of the petition that a demand for recognition be made.
The union must allege and be able to submit proof that the petition is supported by
30% or more of the employees in the proposed unit. This proof is presented when
the petition is filed within 48 hours thereafter.
After the petition is filed, the regional director of the NLRB investigates to
determine if there is any question about (a) whether the employer is engaged in or
has a business that affects interstate commerce and is thus under the jurisdiction of
the NLRB,1 (b) whether a written collective bargaining agreement is in effect that
1

Almost all employers are large enough to be under NLRB jurisdiction. Some of the
factors are: gross annual revenue from sales of goods or services of $500,000 or more;
annual purchases of goods, supplies, commodities or services purchased directly from
other firms located outside the state of $50,000 or more; annual purchases of goods,
© Berger Kahn, A Law Corporation

2

bars the filing of the petition, or (c) whether the showing of representation among
the employees is insufficient (i.e., less than 30%).
At this point, the regional director also investigates whether the union’s proposed
bargaining unit is appropriate. This is usually an issue that is contentious between
the employer and the union, with each jockeying for a bargaining unit that, in the
view of that party, is most desirable. This discussion can involve the status of one
or more people as supervisors,2 independent contractors, guards, professionals,
agricultural laborers, domestic servants, individuals employed by a apparent or
spouse, and anyone employed by an employer subject to the Railway Labor Act or
by an employer who does no fall within the coverage of the Act (and therefore
excluded from the bargaining unit or, in the case of professionals, requires a
majority vote of the professional employees to be included) and the community of
interest3 between the positions that the union is proposing to be included in the
unit. It is not uncommon for the employer to take the position that a larger unit is
appropriate or that a smaller unit would be more appropriate. However, the unit
does not have to be the “most” appropriate bargaining unit; it only needs to be “an”
appropriate unit.
If the regional director finds a problem with the petition, the regional director can
request the union to withdraw its petition; if the union refuses to do so, the regional

supplies, commodities, or services purchased from firms located inside the state, but
which originated outside the state of $50,000 or more; annual revenue from the sales of
goods, products, or commodities delivered directly to points outside the state or from
services to firms located outside the state of $50,000 or more; annual revenue from sales
of goods, products, or commodities delivered to, or from services performed for, firms
located within the state, which firms, in turn, made sales to customers located outside the
state of $50,000 or more.
2

Supervisory status is probably the most litigated job classification. The current
definition of supervisor is “any individual having authority, in the interest of the employer,
to hire, fire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, or
discipline other employees, or responsibility to direct them, or to adjust their grievances or
effectively to recommend such action, if in connection with the foregoing the exercise of
such authority is not of a merely routine or clerical nature, but requires the use of
independent judgment.”
3

Factors considered in determining community of interest include same hours of work,
job duties, tools, equipment, skills, compensation, benefits, production methods, transfers
between departments or location, same overall supervision and management policies, and
integration of work flow.
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director can dismiss the petition subject to the union’s right to appeal that decision
to Washington.
However, the most usual outcome is that the petition is processed.
The regional director notifies the employer that the petition has been filed, requests
a list of names and job classifications of employees in the proposed unit, and
schedules a conference.
It is common at this point for counsel to become involved.
There are several different possibilities from this point.
The employer may decide not to submit a list of employees. Some employers are
reluctant to submit this list because it may become accessible to the union;
furthermore the list may unwittingly commit the employer to a position on the
appropriate bargaining unit by including or excluding a name/job classification.
However, if the union has grossly understated the number of employees in the unit,
and the employer believes that the union does not have the required 30% showing
of interest, it may be advisable to submit a list and request dismissal.
The employer may decide not to submit a response to the commerce questionnaire
(or stipulate to NLRB jurisdiction). In the absence of a response from the
employer, the NLRB may rely on other evidence to determine jurisdiction.
One of the topics that is addressed at the conference is the parties’ positions
concerning the appropriate unit, the eligibility of individuals to vote. The NLRB
exerts significant pressure on the two sides to reach agreement on a consent
agreement. Due to this pressure, many employers do sign an agreement,
particularly if they can get concessions on issues that they perceive as
advantageous, such as the date and time of the election itself.
There are two types of consent agreements. One is referred to as an “Agreement
for Consent Election.” This type of agreement provides that the rulings of the
regional director are final and binding on all questions relating to the election (e.g.,
voter eligibility, challenges to ballots, objections to the conduct of the election or
other conduct that affects the outcome of the election).
The second type of agreement is a “Stipulation for Certification Upon Consent
Election.”
The difference between the two types of agreements is that the stipulated
agreement allows for either party to appeal to the Board in Washington for the
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final determination of any disputed matters following the election. This is a
strategic decision for the employer, but most employers want to reserve the right to
appeal.
The signing of the agreement assumes that there is agreement on the bargaining
unit. When the two sides cannot resolve their differences at the conference, a
hearing will be required to settle this issue.
Thus, an employer should only sign an agreement if it is satisfied with the
bargaining unit, the specific employees eligible to vote, and the election date.
Setting the election date is often just as strategic as the composition of the
bargaining unit. Various factors that come into play in this decision are (a) giving
the employees sufficient time to hear from the employer and discuss among
themselves the potential consequences of being represented by a union, (b)
selecting a date that is likely to result in the highest voter turnout – usually a
payday.
In a Board-directed election, the full 30 days after the Board’s Direction of
Election is normally taken. When the Regional Director directs an election, the
election normally should not be scheduled prior to the 25th day thereafter, unless
the right to file a request for review has been waived, not later than the 30th day
thereafter. If the 25th day is not a workday suitable for an election, then the
election should be set for a later, not an earlier, day.
If the two sides reach agreement, the regional director will issue a Notice of
Election.
The employer does not have to agree to an election; it can insist on a formal
hearing. In this case, the regional director will issue a Notice of Representation
Hearing. On the date of the hearing, the hearing officer will again try to get the
parties to reach agreement before starting the hearing. Among the issues on which
testimony will be elicited (or a stipulation entered) are (a) whether there is another
union that claims an interest in the proceeding or wishes to intervene; (b) whether
there is jurisdiction; (c) whether the union is a bona fide labor organization; (d)
evidence regarding what the bargaining unit should be, including the status of one
or more positions as excluded from the unit due to status.
After the testimony is presented, the parties are given an opportunity for oral
argument. The hearing officer asks if either side wants to file a brief. If so, briefs
are due within seven days. Because the court reporter often takes some time to
transcribe the testimony, it is almost always necessary to request an extension to
file briefs, which can be granted for a maximum of 14 days.
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After the hearing is closed and the briefs filed, the hearing officer will analyze the
evidence but makes no recommendation about resolution of the issues. The
regional director makes the decision. The regional director will issue a Decision
and Direction of Election.
After the election is directed, a field examiner discusses with the parties the
arrangements for the election, including dates, times, and locations.
Within 7 days after a decision by the regional director, or approval of the consent
agreement, the employer must send a list of the names and addresses of all
employees in the bargaining unit to the regional director. The regional director
then sends a copy of this list to the union.
The union is given a minimum of 10 days to use the list, so the regional director
will not set the election date earlier than 10 days after the union receives the list.
Thus, the election date is not normally set earlier than 17 days from the date of the
regional director’s decision or approval of a consent agreement.
Preceding and continuing on through this process, the employer and union can be
expected to provide employees with information about the upcoming union, and
about the pros and cons of being represented by a union. There are a number of
restrictions on what an employer can do; it is important that an employer consult
with knowledgeable counsel about these restrictions. For example, no supervisor,
manager, or other employer representative can Threaten, Interrogate, Promise, or
Spy (“TIPS”) on employees in the bargaining unit.
The election is held on the date, time, and location that have been directed.
There are pre-election procedures designed to ensure that employees are aware of
the election and that it is conducted in a fair manner. A critical element in this
regard is the fact that the election is by secret ballot under the supervision of one or
more NLRB agents. The NLRB agents set up the voting booth and handle other
details associated with the election. The agents also maintain a neutral stance.
Each party is allowed one or more observers, who can check off voters as they
enter. However, there should not be any conversation, and certainly no
electioneering in or near the voting area, and both management and union
representatives (other than the observers) should stay away from any location
where they can be seen or heard by voters while entering or leaving the voting
area. Typically, the voting area is at a place that is at least semi-private to reduce
allegations that one or the other party is spying on what is going on.
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Only one occupant is allowed per enclosed voting booth, and there cannot be
conversation between the occupants of the booth. Each voter marks a ballot “yes”
or “no”, indicating a desire to be represented by the union or a desire to not be
represented by the union. After voting, the voter will leave the voting booth,
deposit the folded ballot into the ballot box, and leave the voting area.
At the end of the voting time, the ballot box is sealed, and should only be handled
by the Board agent.
Challenges to the ability of an individual to vote can be made by either of the
observers, or by one of the parties as the ballots are opened and counted. If the
number of challenged ballots is insufficient to affect the election outcome, the
challenged votes are effectively disregarded.
The ballot count is done soon after the close of the voting period at the polling
place. Board agents, observers, and other outside observers (e.g., supervisors,
attorneys, and union representatives) can be present. The Board agents are the
only ones who can handle marked ballots. Sometimes there are issues regarding
the intent of a voter; these have to be resolved or the ballot is treated as a
challenged ballot.
The Board agent will count out the ballots cast for “yes” and “no” verbally.
The union must get a majority of the valid ballots case in order to win. Thus, a
majority of the unit employees do not have to vote for it to be determinative. If the
count of valid votes cast results in a tie, the union loses.
Following the election, there are two types of post-election objections. One kind
of objection relates to the manner in which the election itself was conducted. The
second relates to conduct that affected the results of the election.
Objections based on either of the above must be filed by the close of business on
the 7th day after the tally of ballots. The objections must be accompanied by a
short but specific statement of the underlying reason for the objection, and within 7
days the objecting party must furnish evidence in support of the objections. This
triggers an investigation and additional related procedures.
A certification of representative identifies the union’s status as exclusive
bargaining representative for one year after the date of certification, and
indefinitely thereafter until such status is shown to have ceased. Thus, absent very
unusual circumstances, the union will be the exclusive bargaining representative
during the first year even if it loses support from a majority of employees, even if a

© Berger Kahn, A Law Corporation

7

majority of employees say they no longer wish to be represented by the union, and
even if a competing union wishes the represent the employees.
3.
Key Features of Anticipated Legislation Card-Checks, Not Secret
Ballot Elections
Under a card-check system, an employer must recognize and bargain with the
union if the union presents cards signed by a majority of employees in a bargaining
unit.
Unions argue that employers have used the time period between a representation
petition and the secret ballot to intimidate and coerce employees into voting
against the union.
In almost any election, there is the belief by the employer, based on employee
reports, that the union engages in coercive tactics to get employees to vote for the
union. Commonly reported types of union coercion include repeated telephone
calls to employee homes, visits (often in groups) to the employee homes,
ostracizing non-supportive employees, and surrounding non-supportive employees
after work. In some cases, it is reported that union supporters have sabotaged
equipment, supplies, or personal effects of non-supportive employees.
Employers point to the secret ballot procedure (as well as the union’s ability to file
unfair labor practices) as the best way to ensure that an employee can vote the way
the employee wants to, free from the fear that either side will know how the
employee voted. Thus, to avoid peer pressure from either side, an employee can
say whatever he or she wants to prior to the election, and then vote in secret in the
secret ballot election.
This employee protection would be taken away under a card-check system.
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1.

Let your legislators know your position on these proposed laws.

2.

Ensure that communication lines are open and that employees feel free to express
their concerns and questions to management.

3.

Be sure that managers are responsive to employee issues.

4.

Consider conducting employee issue and satisfaction audits – but also be prepared
to act promptly in response.

5.

Make sure that your company’s wages and benefits are competitive and comply
with applicable laws.

6.

Be sure that there is a dispute resolution procedure, that it works, and that
employees know about it and know that it works.

7.

Review and revise employment policies, and be sure that there is a policy on
visitors in the workplace that can be sued to keep unwanted visitors (including
union organizers) out of the workplace and that there is a no-solicitation policy in
place and enforced.

8.

Train managers and supervisors on the importance of being aware of potential
unionization “flags,” and how to respond to initial employee questions.

9.

Review job descriptions from a labor law perspective with a view toward who
might be included in a bargaining unit, and defending the company’s position that
certain individuals are supervisors or managers.

10.

Educate your employees on the effect of signing a union card and their rights as to
whether to sign it or not, as well as the company’s position that a union is not
necessary and can have an adverse effect on employees.
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The Employee Free Choice Act
How EFCA Changes The First Contract Bargaining Process
Andrew J. Rolfes
Cozen O’Connor
I.

The Current Statutory Obligation
A.

Section 8(d) of the NLRA (29 U.S.C. § 158(d)):
“For purposes of this section, to bargain collectively is the performance of the
mutual obligation of the employer and the representative of the employees to meet
at reasonable times and confer in good faith with respect to wages, hours, and
other terms and conditions of employment, or the negotiation of an agreement, or
any question arising thereunder, and the execution of a written contract
incorporating any agreement reached if requested by either party, but such
obligation does not compel either party to agree to a proposal or require the
making of a concession …” (emphasis added)

II.

B.

The failure to bargain in good faith is already an unfair labor practice. It is
unlawful to engage in “surface bargaining,” which may be evidenced by delaying
tactics, arbitrary scheduling of meetings, unreasonable bargaining demands,
unilateral changes, efforts to bypass the union, failure to designate a bargaining
representative with appropriate bargaining authority, or regressive bargaining.

C.

However, a bedrock principle of the current statutory scheme is that the NLRB
polices only the process of bargaining, and does not dictate results. So long as a
party acts in good faith, it remains free to adhere to a bargaining position and is
under no compulsion to make concessions or to agree to any proposal.

How EFCA Changes The Process For First Contracts
A.

B.

EFCA adds a new Section 8(h) to the NLRA. There are three primary elements to
Section 8(h) under EFCA.
1.

Bargaining to commence within 10 days after union demand;

2.

After 90 days of bargaining, either party can request mediation by FMCS;

3.

FMCS is required to refer the dispute to interest arbitration 30 days after
the request for mediation. The arbitration award is binding for two years.

EFCA contains no guidance on how interest arbitration will work. Instead, EFCA
requires FMCS to develop regulations governing the interest arbitration process.

