Presenting a live 90‐minute webinar with interactive Q&A

Employee Hiring and Firing: Legal and Practical
Guidance for Employment Counsel
Strategies to Minimize Negligent Hiring or Wrongful Termination Claims
TUESDAY, NOVEMBER 2, 2010

1pm Eastern

|

12pm Central | 11am Mountain

|

10am Pacific

T d ’ faculty
Today’s
f
l features:
f
John E. Quinn, Member, Eckert Seamans, Philadelphia
Keith A. Watts, Shareholder, Ogletree Deakins, Costa Mesa, Calif.
Sidney L. Gold, Principal Shareholder, Sidney L. Gold & Associates, Philadelphia

The audio portion of the conference may be accessed via the telephone or by using your computer's speakers.
Please refer to the instructions emailed to registrants for additional information. If you have any questions,
please contact Customer Service at 1-800-926-7926 ext. 10.

HIRING AND FIRING
LEGAL & PRACTICAL GUIDANCE
FOR EMPLOYMENT COUNSEL
Strafford Publications, Inc. Webinars
November 2, 2010

Keith A. Watts, Esq.
Ogletree, Deakins, Nash, Smoak & Stewart, P.C.
695 Town Center Drive, Suite 1500
Costa Mesa, CA 92626
(714) 800-7906 - DIRECT
(949) 294-8078 - CELL
(877) 655-883-5830 - FAX
keith.watts@ogletreedeakins.com
©Copyright 2010 by ODNSS

TABLE OF CONTENTS
Page

I.

HIRING AND FIRING................................................................................................. 1

II.

APPLICATIONS .......................................................................................................... 1

III.

THE INTERVIEW PROCESS..................................................................................... 5

IV.

REFERENCES AND REFERENCE CHECKS .......................................................... 5

V.

BACKGROUND INVESTIGATIONS....................................................................... 13

VI.

POLYGRAPH TESTS................................................................................................ 22

VII.

DRUG TESTS ............................................................................................................. 23

VIII. EVALUATING THE APPLICANT’S PHYSICAL ATTRIBUTES......................... 24
IX.

OFFERS OF EMPLOYMENT .................................................................................. 27

X.

POTENTIAL CLAIMS BY EMPLOYEES ............................................................... 38

XI.

PREVENTATIVE MEASURES DESIGNED TO AVOID CLAIMS....................... 53

XII.

EMPLOYER MISTAKES - THE TOP TEN LIST ................................................... 65

XIII. CONCLUSION ........................................................................................................... 72

1

I.

HIRING AND FIRING:
INTRODUCTION

In the past, applicant screening simply involved assessing an applicant’s
qualifications to ensure that only the most qualified were hired. Today, however, applicant
screening must serve the combined purposes of ensuring that skilled individuals are hired,
eliminating the ever-increasing costs of “counterproductive behavior” by employees, and aiding
the employer in avoiding liability down the road.
Employment-related lawsuits have increased substantially over the past several
years. For example, one out of every five lawsuits filed is by an employee against his or her
employer or former employer. The number of lawsuits both threatened and filed under the
theory of “negligent hiring” has also skyrocketed in recent years. To help guard against such
lawsuits, employers must utilize appropriate applicant screening procedures, while at the same
time avoid impermissible inquiries. One method employers have used to guard against lawsuits
and curtail employee theft has been the initiation of background checks, which include criminal
history checks. Yet while these types of checks and inquires serve a legitimate purpose, federal
and state laws impose significant restrictions on an employer’s ability to obtain criminal records,
make criminal inquiries, and ultimately rely on such information when making employment
decisions.
As a consequence, employers may feel that they are facing a double-edged sword
when engaging in applicant screening; however, diligence and adherence to the hiring guidelines
provided below will aid employers in avoiding future liability.
II.

APPLICATIONS

The first step in an employer’s screening process of an applicant involves the
employment application. Employment applications are useful to employers as a means of
gathering both the background information on and the employment history of prospective
employees. Employers must bear in mind, however, that employment applications are subject to
federal and state nondiscrimination laws and all questions asked on the application must be jobrelated and nondiscriminatory in nature. It is essential, therefore, that employers draft
employment applications carefully so as to avoid exposing the company to legal liability both
before and after an applicant is hired. As an employer, getting into trouble is not a difficult thing
to do.
For example, a question asking how an individual acquired the ability to speak
foreign language might be construed as an illegal inquiry into the individual’s national origin.
Likewise, questions that may elicit an individual’s age may be found to violate the Age
Discrimination in Employment Act.
Any employment application inquiry that might
inadvertently require an individual to reveal his or her age should be eliminated. In addition,
improperly phrased inquiries that could reveal an individual’s status as a disabled person are
violative of the Americans with Disabilities Act.
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The employment application should request, among other things, the applicant’s
name and any other names that the applicant presently or in the past has used, the applicant’s
social security number, address and telephone number, and the applicant’s work history
(including the names, addresses, and telephone numbers of former and current employers) for at
least the past ten years. The employer should also require the applicant to provide the name,
telephone number, address, and relation of at least three references. The applicant’s response, as
well as his or her failure to completely respond to such questions, can be useful in a background
check and in assessing the applicant’s trustworthiness.
The application questions should also inquire whether the applicant has ever been
arrested or convicted of any crime and should also require the applicant to disclose whether he or
she has ever engaged in criminal activity. Employers must be careful not to place too much
emphasis on the fact that an applicant indicates that he or she has been arrested, however, and, at
a minimum, the application should inquire about convictions. The Equal Employment
Opportunity Commission (“EEOC”) has taken the position that an employer must provide an
applicant with a meaningful opportunity to explain the circumstances of an arrest and make a
reasonable effort to determine whether the applicant’s explanation is credible before refusing to
hire him or her. Moreover, by placing too much emphasis on arrests, a disparate impact may
result against minority applicants because national statistics reveal that some groups of
minorities are arrested more frequently than non-minorities.1
As a general rule, no question should be asked on an application or during an
interview that deals in any manner with an applicant’s protected class. Questions cannot inquire
as to matters broaching on the subjects of race, religion, national origin, sex, age or disability,
unless required for some legitimate purpose, such as federal record keeping under affirmative
action plans, and that purpose is made clear to the applicant. Additionally, no questions should
broach the issue of marital status, child care responsibilities, intentions as to pregnancy or birth
control, height, weight, political or religious views, or personal matters such as sexual habits or
preferences. Also, employers must refrain from inquiring about an applicant’s disabilities as this
is strictly prohibited by the Americans with Disabilities Act. Finally, employers should keep in
mind that state and local EEO laws may contain additional limitations and prohibitions.
The application should emphasize that successful completion of the application
and the screening process is mandatory for employment, and should advise the applicant that the
failure to provide complete and truthful responses to the questions asked in the application will
be grounds for rejecting the application, for revoking any offer made, or for terminating the
employee after being hired. If the employer requires the employee to undergo a drug test in
connection with the application for employment, that fact should be noted in the application.
Lastly, all employers should specifically state in the concluding paragraphs of the application
that, if hired, the applicant will be employed pursuant to the employment at-will doctrine (where
the employee is not applying for a contract position), that no oral representations that may be
made during the application process or during the applicant’s subsequent employment are
1

The tenor of pre-employment applications and interviews has changed dramatically with the
introduction of Title VII of the Civil Rights Act of 1964 (“Title VII”), the Americans with Disabilities Act
(“ADA”), the Age Discrimination in Employment Act (“ADEA”), and the other various federal, state, and local
anti-employment discrimination statutes. Many inquiries which were previously viewed as acceptable and even
cordial are now blatantly impermissible.
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binding against the company, and that any offer of employment may be revoked at any time and
for any reason. These latter statements will help prevent, or provide helpful evidence benefitting
the employer in, lawsuits in which the employee claims that he or she had a contract with the
employer that prevented it from terminating the employee for any reason other than good cause.
Therefore, it is important for employers to be sensitive to the various
nondiscrimination laws as they draft employment applications. While the form of applications
for employment and the types of specific inquiries made vary according to the needs of the
company, there are general areas of inquiry that typically are included in employment
applications, which include:
•

Date of application. This is relevant so that employers who keep application
files open for a certain period of time may know how long to retain a particular
application. Additionally, in the event that an applicant not hired later files a
claim of discrimination against the employer, the date of the application serves as
the date on which the statute of limitations commences for filing such a claim.

•

Age of minors. This is a rare exception to the general prohibition concerning
age-related inquiries. This is a permissible inquiry, since under federal and state
laws, employers must obtain working papers authorizing minors to work.

•

Ability to perform job. In light of the Americans with Disabilities Act,
employers cannot ask whether an individual is a disabled person, but may inquire
only as to whether the person can perform the duties of the job for which the
application is being submitted.

•

Criminal convictions. Generally, federal and state laws permit questions
regarding criminal convictions. However, this inquiry should be followed by a
statement that an affirmative response will not automatically disqualify the
applicant. Also, some jurisdictions limit questions about the types and time
frames of convictions.

A limited number of states have enacted laws which limit the use of conviction
records in the employment context. States with statutory or regulatory restrictions on the use of
arrest and conviction records include: (1) Hawaii, HAWAII REV. STAT. § 378-2(1) (employers are
prohibited from discriminating on the basis of a person’s arrest or court record unless an
exception exists); (2) Wisconsin, WIS. STAT. §§ 111.31 & 111.35 (employers are prohibited from
discriminating against employees and applicants because of arrest and/or conviction records;
employer may reject applicant on the basis of a conviction record if the criminal matter
substantially relates to the job or licensed activity or the person is not bondable); (3) California,
CALIF. LAB. CODE §§ 432.7-432.8 (employers may not inquire about arrests that do not result in
a conviction or convictions that result in the individual being sent to a diversion program;
employer may inquire about pending charges); (4) Connecticut, CONN. GEN. STAT. 469-80 et seq.
(arrest records may not be considered; employers may not inquire about criminal records that
have been expunged, i.e., juvenile records); (5) Minnesota, MINN. STAT. ANN. § 364.04 et seq.
(arrests records without conviction and misdemeanor convictions not followed by a jail sentence
may not be disclosed); (6) Michigan, MICH. EMP. LAWS ANN. § 37.2205 (employers may not
request arrest records but may inquire about pending charges); (7) Ohio, OHIO REV. CODE ANN.
3

Tit. 29 § 2925.11(D) (inquiring into arrests is unlawful; applicant not required to disclose
conviction for minor misdemeanor violations; conviction inquiries are permitted if reasonably
related to the job); (8) Illinois, 775 ILL. C.S. 5/2-103 (employers may not inquire into criminal
records ordered expunged, sealed or impounded under state law); (9) New York, N.Y. EXEC.
LAW § 296 et seq. (employers may not discriminate on the basis of arrest or conviction unless
there is a direct relationship between one or more of the previous criminal offenses and the
employment sought); and (10) Massachusetts, MASS. GEN. LAWS ANN. Ch. 151(B) § 4(9)
(employers may not request information about arrests without convictions, a first conviction for a
misdemeanor, a minor traffic violation, or a misdemeanor that is five years before the application
date).
•

Ability to work an remain legally in the United States. Under the Immigration
Reform and Control Act, employers must verify a person’s identity and eligibility
for employment in the United States. However, inquiry as to the person’s
national origin or citizenship is not permissible.

•

Educational background.
Inquiry into the dates of graduation is not
permissible, since this may be interpreted as evidence of discrimination on the
basis of age, which is prohibited by the Age Discrimination in Employment Act
(“ADEA”). However, it is generally permissible to request dates of attendance,
but not for elementary and high school. An inquiry addressing “number of years
completed” may be a sufficient alternative with minimal risk.

•

Military record. Many jurisdictions limit the types of questions which may be
asked regarding the reason for discharge from the military. Additionally,
employers should be careful about inquiring as to a person’s status in the military
as it pertains to current or potential required reserve duty. Discrimination on this
basis is prohibited by the Uniformed Services Employment and Reemployment
Act (“USERRA”).

•

Personal references. Inquiries for personal references and documented followup contact with such references may minimize risk to the employer for negligent
hiring claims.

•

Employment-at-will disclaimer. It is extremely important to include an
employment-at-will disclaimer in the employment application in order to establish
that the applicant understands that the employment relationship with the company
is not guaranteed for any specific duration and may be terminated by either the
employer or the employee at any time for any reason. This disclaimer should be
placed immediately above the area where the employee is asked to sign the
application.

•

Attestation as to truth and accuracy. The application should include a
statement concerning the truth and accuracy of the responsive information
provided by the applicant and the right of the employer to reject any applicant or
terminate any employee for making any misrepresentations or omissions of fact.
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•

III.

Applicant’s signature. The signature of the applicants, including those in highlevel professional or managerial positions, must be obtained. This is especially
important in connection with the employment-at-will disclaimer, as well as the
attestation as to truth and accuracy.

THE INTERVIEW PROCESS

The process of interviewing applicants for employment is an important and
effective method of gathering information about the applicant and determining whether the
individual is qualified for employment. However, in light of the wide range of applicable federal
and state employment discrimination laws, the interview process must be conducted carefully in
order to minimize the employer’s exposure to potential legal liability. In this connection, it is
essential that the interviewer be certain to ask applicants all questions in a nondiscriminatory
manner. Any question asked during an interview should be strictly job-related.
The interviewer must focus the interview on obtaining information about the
applicant’s ability to perform the job. In order to do this, it is important for the interviewer to
know beforehand the specific requirements of the job for which the applicant has applied.
Further, it may be useful to the interviewer to prepare a list of relevant and appropriate questions
prior to meeting with the applicant. Specifically, the interviewer should identify technical or
other skills necessary for the job, the time commitment required by the position (overtime, travel,
hours of work), and the necessary educational background. Beware of stray comments written
on the resume or interview sheet by the interviewer. These are often just snippets (often
irrelevant) of the conversation that can assume magnified importance later on. It sounds
ridiculous to have to say this in this day and age, but do not “code” your resumes. The only
person you are fooling is you.
Questions may not directly address the applicant’s race, color, religion, national
origin, sex, age, marital status, disability or any other basis protected by federal, state or local
law. Likewise, interviewers must be careful not to make inquiries that may indirectly elicit such
information. Significantly, in the context of responses obtained through the use of impermissible
inquiries, the intent of the employer or interviewer is not relevant in assessing the presence of
discrimination with respect to employment decisions made after the information is conveyed to
the employer.
A list of permissible and impermissible questions is attached to the end of the
paper.
IV.

REFERENCES AND REFERENCE CHECKS

Conducting reference checks should be a regular practice during the hiring
process. Checking an applicant’s references and background serves two important purposes: (1)
it provides the employer with the necessary information and insights to ensure that the
prospective employee is capable of performing the job in question, and (2) it provides the
employer with some protection from possible future claims of negligent hiring.
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However, the reference-checking process is subject to certain federal and state
laws that seek to protect individuals against the invasion of privacy and discrimination. Thus, for
example, Title VII of the Civil Rights Act of 1964 generally would preclude an employer from
checking references only of women and not men, or of blacks and not whites, and vice versa.
Similarly, inquiries into an applicant’s financial status, i.e., questions concerning automobile or
home ownership and past garnishment of wages, can also, under certain circumstances, be
construed to be discriminatory. It is critical, therefore, that an employer make job-related
inquiries only during the reference-checking process. Establishing the job-related necessity of
information will help avoid adverse legal consequences.
The applicant should be requested to provide at least three references. At least
two, and possibly all, should be former employers. Prospective employers should check all of
the references provided by the applicant and obtain as detailed knowledge as possible from these
sources. Former employers may, however, be reluctant to provide any detailed information
about their former employee. To help allay the former employer’s fear of defamation or other
liability, the employer should request the applicant to provide authorizations allowing their
former employers to provide requested information. This authorization should also provide that
the employee waives all liability and holds his former employer harmless for any information
that may be disclosed.
To help allay this employer’s fear of defamation or other liability, a prospective
employer should request the applicant to provide authorizations allowing their former or current
employers to provide requested information. This authorization should also provide that the
employee waives all liability and holds his former employer harmless for any information that
may be disclosed.
Telephone Reference Checks
The simplest and quickest way to verify a candidate’s past salary and work
experience is to call the applicant’s previous employer(s). Because the human resources
representative may not be as familiar with the individual’s work history, you may want to reach
his/her direct supervisor.
An effective telephone reference check will require that the employer first obtain
from the employment application the following information:
•
•
•

applicant’s full name;
employer’s full name;
immediate or former supervisor’s full name; supervisor’s telephone number;
candidate’s prior job title(s); dates of employment; salary; position to be filled;
and candidate’s written permission to contact the present (or former) employer.

Should the supervisor seem reticent to speak about the applicant, the employer
should, at a minimum, ascertain the position held, the duration of employment, and the final
salary.
Written Reference Checks
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Written reference checks are a useful alternative to telephone checks in cases
where a former employer (or its representative) is hesitant to speak with a future employer. For
example, the former employer may be wary of divulging information that later may be construed
as damaging to the candidate’s reputation, or as the cause for his/her denial of employment, thus
leading to litigation. For this reason, an employer may ask the applicant to sign a release form, to
be sent with the reference inquiry, informing the former employer that the applicant has given
his/her permission to release information without legal repercussion.
Public Records
An employer may delve deeper into the background of an individual by searching
(1) criminal records; (2) motor vehicle department records; (3) federal court and state civil trial
records; (4) educational institution records; and (5) where applicable, trade or professional
association records. Employers need be cautious in doing so, however, since the information
contained in public records often is subject to limited disclosure rules. To the extent, therefore,
that the employer legally may access certain information, the employer should be aware that the
use of that information during the screening process may run afoul of federal and/or state law.
Outlined below are several types of information that illustrate such a potential problem.
Criminal Records
Criminal records reveal whether a candidate ever has been convicted of theft,
rape, drug crimes, drunk driving, mail fraud, and any other type of crimes.
Workers’ Compensation Records
The Americans with Disabilities Act (“ADA”) prohibits the solicitation of this
information until after a contingent employment offer is made.
Motor Vehicle Department Records
Motor Vehicle Department records reveal moving violations as well as license
suspension or revocation.
Federal Court and State Civil Trial Records
Court records reveal whether the individual has been convicted of a federal crime
or found liable in a civil action. Although federal records will reveal whether the applicant has
ever filed for, or been discharged in, bankruptcy, or had his/her wages garnished as a
consequence of some civil liability, an employer cannot refuse to hire on these bases.
Data from Educational Institutions
Education data can verify whether the applicant actually possesses the degree(s)
claimed; reveal dates of attendance, graduation, degrees, and sometimes, course of study. If the
employer discovers that the applicant did not, in fact, attend or graduate from the institution he or
7

she purports to have, the employer can refuse to hire the applicant for falsifying the application
form.
GUIDELINES FOR REFERENCE CHECKING
In checking references, a personnel manager (or other company representative)
should use the following procedures, or a variation thereof:
•

Conduct a telephone reference check after hiring, contacting at least the
three most recent employers listed on the application, or if less than three,
all employers for the prior ten-year period.

•

Record notes during the conversation on a Telephone Reference Checking
Form (see the attached example) and attach it to the employment
application form.

•

Review the results of the telephone check with the hiring manager and
immediately inform an unfavorable candidate that he or she is no longer a
candidate for employment. If a review is favorable, extend an offer of
employment contingent upon the applicant’s successful completion of a
pre-employment medical examination, if applicable, and upon the receipt
of any written reference information.

•

Send written reference check to the applicant’s previous employers and
most recent educational institutions.

•

Have the applicant sign section of reference forms releasing former
employers and educational institutions from liability for responding to the
reference checks.

•

Conduct further background checks or seek clarification from applicants
whose reference checks proved inconsistent information was given.

•

Rescind job offers where application discrepancies are not remedied.
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SAMPLE REFERENCE CHECK FORMS
Written Reference Check Form Letter
[Date]
[Addressee]
Re:

[Candidate]

Dear Sir/Madam:
We are currently considering the above-named individual for employment and would appreciate
your opinion as to [his/her] reliability and character. [Mr./Ms./Mrs. Applicant] indicates that
[he/she] was employed as an [insert former position] from ______to ______.
We appreciate your opinion and thank you for your attention to this matter.
Sincerely,
[Recruiter]
Form Release
I, [Applicant], authorize all former employers to furnish any information concerning my
employment and background, and release them from all liability in connection with their doing
so.
[Date] [Applicant’s Signature]
Form Reference Check
[To be completed by Company representative]:
Dates employed:

Last position held:

Final salary:

Reason for leaving:

Would you re-employ?
Were employee’s services satisfactory?
Please list any perceived problems with reliability, trustworthiness, productivity, quality of work
and cooperation.
Additional comments:
[Signature of person completing]

[Date]
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Telephone Reference Checks
Part 1. To be completed by recruiter prior to conversation.
Applicant’s name

Position applied for

Employer (or former employer)
Immediate or former supervisor’s name/title
Employer’s (or former employer’s) telephone number
Applicant’s job title:

Dates of employment

Salary or final salary:
Part II. To be completed by recruiter during telephone conversation.
1.
The candidate states that he (she) was employed with your organization as a
__________from ________to _________and that his (her) final salary was $ ___________per
year. Is this correct?
2.

Applicant’s general duties

3.

Why did applicant leave?

4.

How well did applicant get along with coworkers, superiors?

5.

Did the applicant have a positive work attitude?

6.

How would you rate the quality of applicant’s work?

7.

How would you rate the applicant’s productivity level?

8.

Applicant’s strength/weaknesses

9.

Was the applicant reliable?

10.

Did the applicant have any problems with tardiness?

11.

Did the applicant fail to meet commitments?

12.

Is the applicant honest/trustworthy?

13.

Do you have an opinion as to the kind of position/work environment the applicant would
work best in?

14.

Is applicant eligible for re-employment?
10

15.

Is there anything else that I have not asked about, but that you would like to tell me about
the applicant?

Investigation conducted by ____________________________Date ________________
Comments:
applicant.)

(List here any information that conflicts with that reported by the
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The flip side of not confirming references provided by applicants is not providing
accurate or adequate references to other employers who do conduct such investigations. Often
times, once an employer has discharged a problem employee, it takes a “good riddance” attitude
and tries to wash its hands of any and all connection with that person. The reasons for this type
of attitude vary, but nonetheless may be justifiable. For example, many employers fear that they
may become the subject of a defamation or some other type of lawsuit if they provide negative
(albeit truthful) information about a former employee. Consequently, employers often limit the
type of information that they will provide regarding a former employee to only the former
employee’s hire date with the company, his ending date, and his rate of pay.
While this strategy may be advisable and wise in many instances, sometimes it
may cause trouble and prove to be more costly than providing accurate information about a
former employee. Especially in cases where an employer has information that its former
employee engaged in conduct that caused harm (or had the potential of causing harm) to others
while in its employ, and/or in cases where the employer knows that the former employee is
applying for work in which the former employee may likely cause harm to others, then the
employer may have a duty to advise the would-be employer of such information.
Industries where such a duty can be expected to found are the day care industry,
the health care industry, the transportation/common carrier industry, and any industry where
employees have substantial personal contact with the general public. One can easily envision a
jury’s disfavor or contempt for, as an example, a hospital employer who knew that one of its
former nurses was poisoning patients, but failed to provide that information to another would-be
hospital employer who inquired about the nurse’s qualifications during a background check; or a
taxi cab company who knew that one of its former drivers had been involved in three traffic
accidents while transporting customers because he was intoxicated but failed to disclose it.
Employers should not go to the extreme and provide glowing references for
problem former employees. In a California case, four school districts were found liable for
negligent misrepresentation for providing reference letters on a former teacher after a student at
the teacher’s new school accused him of molesting her. Randi W. v Livingston Union School
Dist., 49 Cal. Rptr.2d 471 (Cal. Ct. App. 1996). Although the school districts were allegedly
aware that the former teacher had engaged in sexual misconduct with female students during his
employment with them, each school district nevertheless wrote reference letters which extolled
the former employee’s abilities and his genuine concern toward the students, and recommended
him for employment. In finding the school districts liable for negligent misrepresentation, the
court recognized that although one may be under no duty to speak as to a particular matter, once
he undertakes to do so, “he is bound not only to state truly what he tells, but also not to suppress
or conceal any facts within his knowledge which materially qualify those stated.” The court
noted that the reference letters in question were not limited to the former employee’s teaching or
administrative abilities, but offered opinions about his personal qualities, describing him as
having “high standards” and relating “well to students.” The court found that providing this
information, without discussing the alleged inappropriate incidents, “render[ed] the letters
misleading half-truths.”
The Texas Supreme Court also has held that a local Boy Scout Council could be
liable for recommending a suspected child molester for the position of Scoutmaster. Golden
Spread Council, Inc. # 562 of the Boy Scouts of America v. Akins, 926 S.W.2d 287 (Tex. 1996).
In Golden Spread, the Scoutmaster of a Boy Scout troop allegedly molested one of the young
12

scouters on several occasions. The parents of the child later discovered that the local scouting
council had received allegations that the Scoutmaster had molested other boys while an Assistant
Scoutmaster of another troop. The parents sought to hold the council liable for recommending
this individual for the position of Scoutmaster with the troop in which he later molested their
son. The Texas Supreme Court held that fact issues existed that needed to be decided by the trial
court and, in the process, held that “there may be liability where the actor has brought into
contact or association with the other a person whom the actor knows or should know to be
peculiarly likely to commit intentional misconduct, under circumstances which afford a peculiar
opportunity or temptation for such misconduct.” Golden Spread, 926 S.W.2d at 291-92 (quoting
RESTATEMENT (SECOND) OF TORTS § 302B, cmt. e, ¶ D). But see Moore v. St. Joseph Nursing
Home, Inc., 459 N.W.2d 100 (Mich. Ct. App. 1990) (qualified privilege which allows former
employer to divulge deleterious information to potential employer without liability for
defamation does not impose a legal obligation on the employer which requires it to disclose
information concerning former employee when a favorable recommendation has not first been
given because of great societal interest in ensuring confidentiality of employment records).
Notwithstanding the above, employers should not gossip about or otherwise
discuss their former employees with reckless abandon. They should not provide would-be
employers with rumors or other non-verified, speculative information. However, if there are
facts about a former employee that could reasonably aid an employer in determining whether
hiring that person could pose a reasonable risk of harm to others, then disclosure of such
information should be considered.
V.

BACKGROUND INVESTIGATIONS

Background checks can prove invaluable in determining whether an applicant is
suitable for employment. Background checks typically include a variety of information,
including criminal records. Criminal records often can be obtained through records services,
private investigators, companies such as Equifax, and even directly from the courts and/or law
enforcement agencies under appropriate circumstances. Criminal records, especially records of
convictions, provide valuable information about an applicant’s or employee’s past and may assist
the employer in determining if the applicant or employee is fit for the job. These types of
records, and the accompanying inquiries and investigations, may also help the employer to avoid
liability premised on the doctrine of negligent hiring.
1.

The Need for Background Investigations: Negligence Liability

An increasing number of employment law cases contain allegations of negligence
against an employer. Not only may an employer be sued for the hiring or retention of a
dangerous individual, but it may also face liability for failing to disclose a former employee’s
dangerous tendencies to a subsequent employer who had requested a reference.
a.

Negligent Hiring

Under the negligent hiring theory of liability, one of the employer’s employees or
some other third party alleges that the employer created an unreasonable risk of harm by hiring a
person whom the employer knew, or through reasonable inquiry or investigation should have
known, posed a risk of harm to the employee or third party.
13

Typically, negligent hiring suits arise after one of the employer’s workers harms
or injures a coworker or one of the employer’s customers, and that person sues the employer for
the injury or harm.
As may be obvious, most individuals who contend that an employer is guilty of
negligent hiring allege that “had the employer conducted a background check or criminal history
of the applicant,” it would have discovered the applicant’s dangerous propensities. See, e.g.,
Broderick v. King’s Way Assembly of God Church, 808 P.2d 1211 (Alaska 1991). Numerous
courts have recognized that an employer is negligent and may be held liable if the employer falls
to conduct background checks on its applicants before hiring them. Notably, most negligent
hiring claims involve plaintiffs who have either been physically beaten, sexually abused, or
sexually assaulted by individuals with documented violent pasts or who have previously
exhibited sexually deviant behavior. For example, of the documented negligent hiring cases in
Texas, the two most egregious involved: (1) the negligent hiring of a sexually deviant taxi driver
with past convictions for sexual abuse who raped a woman in front of her child; and (2) the
negligent hiring by a nursing home of an unlicensed nurse with fifty-six criminal offenses who
later assaulted an elderly visitor to the nursing home. Salinas v. Fort Worth Cab & Baggage Co.,
725 S.W.2d 701, 703 (Tex. 1987); Deering West Nursing Center v. Scott, 787 S.W.2d 494 (Tex.
App.–El Paso, 1990, writ denied).
Negligent hiring liability is not necessarily confined to employers, however. The Texas
Supreme Court found a manufacturer liable for the criminal conduct of its distributor’s
independent contractor/salesperson. See Read v. The Scott Fetzer Co., 990 S.W.2d 732 (Tex.
1998). That case arose out of a door-to-door salesman’s sexual assault of a female customer in
her home. Although the distributor had requested references and the names of three prior places
of employment on its application, it did not perform a background check. Had it done so, it
would have discovered that the salesman had a history of complaints lodged against him for
sexually inappropriate behavior in the workplace. It also would have learned from a previous
employer that the salesman had been arrested and had received deferred adjudication for a charge
of indecency with a child. The distributor, however, did not check, and the Court found that the
manufacturer had a duty to take reasonable precautions to prevent the assault because it retained
control over how the salespeople operated by requiring that they perform in-house
demonstrations of its products. Although the Texas Supreme Court emphasized that this duty
should be narrowly construed, this ruling does open the door to heightened legal responsibility
for many companies. Accordingly, it is imperative that at the very least, employers conduct
background checks to ascertain an applicant’s documented criminal past.
Negligent hiring liability has its limitations. Specifically, an employee of an independent
contractor cannot assert a negligent hiring claim against the individual employer who retained
the independent contractor. See McClure v. Denham, 162 S.W.3d 346, 354-55 (Tex.App.—
Forth Worth 2005, no writ) (holding that an employee of an independent contractor can not bring
a negligent hiring claim against the person who hires the independent contractor). Moreover, an
employer owes no duty with respect to an employees off-duty conduct. Loram Maint. of Way,
Inc. v. Ianni, No. 04-0666, 2006 WL 1791692, at *4 (Tex. Jun. 30, 2006). In Loram, an off duty
employee of Loram Maintenance shot a police officer who was trying to prevent the employee
from shooting his wife. Id. at *1. The employee was a known methamphetamine user. Id.
Indeed, there was evidence that the employee’s supervisor and co-workers also used the drug and
that the supervisor had given the employee time off to buy more. Id. The employer argued it
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owed no duty to the officer because, even if it was negligent in supervising the employee while
he was on duty, it did not exercise control over the employee’s activities while he was off duty.
Id.
In holding that the employer was not liable for the conduct of its off-duty employee, the
Texas Supreme Court stressed that “simply knowing that an employee is intoxicated or
incapacitated is not enough for a duty to arise . . . the employer must affirmatively exercise
control over the incapacitated employee.” Id. at *3. Once such control has been exercised, the
employer has a duty to act with reasonable care. Id.
b.

Negligent Reference

An injured party may also bring a claim for negligent reference against an
employer for failing to disclose its former employee’s dangerous tendencies to a subsequent
employer who asks for a reference. For example, in Golden Spread Council, Inc. v. Akins, 926
S.W.2d 287 (Tex. 1996), the Texas Supreme Court held that the defendant owed a duty not to
recommend for employment as a scoutmaster an individual whom it had reason to believe was
likely to molest children. While the Court did not impose a duty to affirmatively investigate the
individual or divulge the information it had received, it did require the defendant to exercise
reasonable care, based on the information it possessed, in recommending scoutmasters. See id.
at 292.
2.

The Need for Background Investigations: Statutory Obligations

Compounding the need to perform background checks on job applicants are the
statutory provisions that exist in some states for employers in certain industries. In Texas, for
example, licensed care facilities serving the elderly or persons with disabilities must perform
criminal history checks on all employees and job applicants whose duties involve or would
involve “direct contact” with a consumer in a facility. See TEX. HEALTH & SAFETY CODE ANN.
§§ 250.001-.009. Unlicensed care facilities that either contract with or operate in conjunction
with the Texas Department of Human Services or Texas Department of Mental Health and
Mental Retardation to provide these services are similarly obligated. “Direct contact” with a
consumer means any contact with a resident or client in a covered facility.
The statute prohibits covered facilities from employing individuals in positions
with direct consumer contact, where the criminal history check reveals a conviction in
contraindication to the type of service the facility provides, or one of the following offenses:
criminal homicide; kidnapping and false imprisonment; indecency with a child; sexual assault;
aggravated assault; injury to a child, elderly individual, or disabled individual; abandoning or
endangering a child; aiding suicide; agreement to abduct from custody; sale or purchase of a
child; arson; robbery; or aggravated robbery. See id. §§250.003(a)-(b) & 250.006. In an
emergency situation, a facility may hire, on a temporary or interim basis, an individual who is
not already named in the register, provided that it requests a criminal conviction check within 72
hours of employment. A facility must immediately discharge any employee in a position with
direct consumer contact whose criminal check reveals one of the above offenses or who is
designated in the State’s nurse aide registry as having committed an act of abuse, neglect, or
mistreatment of a consumer in a facility, or of misappropriation of a consumer’s property. See
id. § 250.003(c); see also Op. Attorney Gen. 1993, No. DM-238.
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Other statutory provisions provide the employee/applicant and the facility with
certain safeguards. Once a facility has determined that the individual’s criminal history may bar
employment, the facility must notify the applicant or employee and provide the opportunity to be
heard concerning the accuracy of the information. See TEX. HEALTH & SAFETY CODE ANN.
§ 250.005. In addition, it is a Class A misdemeanor to release or otherwise disclose to any
person or agency the information received from the criminal history records absent a court order.
A facility made a good faith effort to comply with the statute is shielded from civil liability for
failure to comply with it. See id. § 250.009.
3.

Barriers to Conducting Background Investigations: the Fair Credit
Reporting Act

Employers who want to more fully investigate their applicants may want to
conduct credit history checks. A credit check can be especially helpful if the applicant is
applying for a position in which he or she will handle the money of the employer. Additionally,
information received from a credit check will normally include the applicant’s previous
addresses and other personal information. The personal information obtained from the credit
check can be compared with the applicant’s answers on his or her application to ensure that the
applicant has answered truthfully. Employers, however, should be cautious when making credit
inquiries to screen out prospective employees, particularly those applicants applying for
positions that do not involve handling cash or exercising financial discretion. Employers should
be able to establish a business necessity defense for using credit checks. The objective of such
defense is to avoid disparate impact claims under Title VII of the Civil Rights Act, as amended,
based on statistics showing that certain protected classes are more likely to have negative credit
records.
Finally, if the applicant is applying for a position that will require the use of a
commercial vehicle, or any other vehicle of the employer, the employer may be subject to
negligent entrustment allegations if the applicant has a poor driving history, such as numerous
moving violations or alcohol-related driving incidents, and is nevertheless hired. Leitch v.
Hornsby, 935 S.W.2d 114, 117 (Tex. 1996); Schneider v. Esperanza Transmission Co., 744
S.W.2d 595, 596-97 (Tex. 1987). The negligent entrustment theory is similar to that of the
negligent hiring theory, and provides that an employer will be liable if it entrusts a vehicle to an
incompetent or unfit driver and the driver injures another’s person or property in an automobile
accident. Williams v. Steves Industries, Inc., 699 S.W.2d 570, 571 (Tex. 1985). Accordingly,
the employer should also seek information concerning the applicant’s driving history and
automobile-related arrests.
Although it is imperative that an employer conducts various background checks
on its applicants, it must conduct these checks carefully. On October 1, 1997, the Fair Credit
Reporting Act (“FCRA”) amendments took effect and directly impact the collection,
dissemination, and use of an individual’s credit information by employers who use an
investigator, agency, or any other type of “consumer reporting agency” to perform background
checks on an applicant for employment. See 15 U.S.C. §§ 1681-1681u.
Although no court has yet ruled on this issue under the new FCRA amendments,
the Federal Trade Commission (“FTC”) has indicated that criminal background checks by
employers are considered to be “consumer reports,” provided the agency gathering the
information is a consumer reporting agency. Most outside companies that gather information on
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an employee will be considered a “consumer reporting agency” because the term includes “any
person, which for monetary fees, dues, or on a cooperative nonprofit basis, regularly engages in
whole or in part in the practice of assembling or evaluating consumer credit information or other
information on consumers for the purpose of furnishing consumer reports to third parties, and
which uses any means or facility of interstate commerce for the purpose of preparing or
furnishing consumer reports.” Id. § 1681a(f).
The FTC has, however, indicated that obtaining consumer reports directly from a
public records source, such as a law enforcement agency, generally does not subject an employer
to the FCRA requirements because of the public nature of these records and the law enforcement
agency’s status as being “other than a consumer reporting, agency.”2 Likewise, the FCRA does
not restrict an employer or one of its employees from personally conducting a background check
on applicants provided the employer does not enlist the assistance of an outside consumer
reporting agency.
The FTC has indicated that the FCRA does not prohibit an employer from taking
adverse action (i.e., terminating or refusing to hire) an employee or applicant who refuses to
authorize an employer to procure a consumer report. Information from the FTC is attached.
The FCRA contemplates two types of credit investigations: the consumer report
and the investigative consumer report.
a.

The Consumer Report

A consumer report includes any written, oral, or other communication by a
consumer reporting agency bearing on a person’s creditworthiness, credit standing, credit
capacity, character, general reputation, personal characteristics, or mode of living which is to be
used in whole or in part for employment purposes. 15 U.S.C. § 1681a(d).
To request a consumer report from a consumer reporting agency, an employer
must provide a clear and conspicuous disclosure in writing to the applicant that a consumer
report may be obtained for employment purposes before the report is procured. See id. §
168lb(b)(2). The employer must also obtain a written authorization from the applicant to request
the report. See id. § 1681b(b)(2)(B). Although the FCRA suggests that both the disclosure and
the authorization must be contained in separate documents, see id. § 168lb(b)(2)(A), the FTC has
unofficially opined that both may be contained in the same document. The requirement in the
FCRA that the disclosure must be provided to the applicant “at any time before” the consumer
report is procured would appear to allow an employer to provide the disclosure and then procure
the report at any time thereafter (which could be months or years). See id. § 1681b(b)(2)(A).
The more prudent approach, however, would be to provide both the disclosure form and consent
form both at the time of application and annually thereafter if the employer intends to
periodically check the individual’s credit during employment.

2

One ambiguity, however, involves checks conducted through law enforcement agencies that restrict
normal access to records and allow inquiries only for certain reasons. The FTC has expressed no official position on
these types of checks, but it is possible that these types of law enforcement agencies may be considered consumer
reporting agencies. Nevertheless, if a consumer reporting agency is used to procure “public information” that will
be used for employment purposes, the FCRA must be followed. 15 U.S.C. § 1681k.
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At the time the employer seeks the consumer report, it must certify to the
consumer reporting agency that: (1) it has complied with the FCRA regarding the use of the
report for employment purposes; (2) a clear and conspicuous disclosure was made in writing to
the applicant before the report was sought; and (3) the applicant or employee has authorized, in
writing, the procurement of the report. The employer must also certify that any information from
the consumer report will not be used in violation of any state or federal equal employment
opportunity law or regulation. See id. § 168lb(b)(1). A one-time submission of this certification
letter to the credit reporting agency would appear to be sufficient; however, it may be advisable
to submit one each time a report is sought.
After the employer receives the report from the consumer reporting agency and
before taking any adverse employment action, including denying a job applicant employment,
based in whole or in part on the consumer report, the employer must provide certain information
to the applicant. This information must include the name, address, telephone number, and tollfree number of the consumer reporting agency that furnished the report, a copy of the consumer
report, notice that the applicant may obtain a free copy of the consumer report from the credit
reporting agency within sixty days of the adverse action, a description in writing of the
individual’s right under the FCRA, a statement that the consumer reporting agency did not make
the decision to take the adverse action, and a statement that the individual may dispute with the
credit agency the accuracy or completeness of any information in a consumer report. See id. §
1681b(b)(3); see also id. §§ 1681g(c)(3), 1681m. After the employer has complied with the
applicable rules set forth in the FCRA and has provided the proper explanation for its decision
not to hire the applicant, the employer may proceed with its decision not to hire the applicant.
See id. § 1681b(b)(3).
b.

The Investigative Consumer Report

The second type of credit investigation covered by the FCRA is an investigative
consumer report prepared by a consumer reporting agency. This type of report includes a
consumer report in which information on a person’s character, general reputation, personal
characteristics, or mode of living is obtained through personal interviews with neighbors, friends,
or associates of the consumer or others with whom he is acquainted or who have knowledge
concerning any such items of information. 15 U.S.C. § 1681a(e).
Upon requesting an investigative consumer report, the employer must notify the
applicant in writing that it requested a report, mail or deliver the notification to the applicant
within three days after the date on which the report was first requested, disclose that the report
may include information on the applicant’s character, general reputation, personal
characteristics, mode of living, and/or criminal history (where permitted), and notify the
applicant that he or she has the right to ask for additional disclosure about the report from the
employer as well as for a written summary of his or her rights prepared pursuant to the FCRA.
See id. § 1681d(a)(1).
Additionally, an employer who requests an investigative consumer report from a
consumer reporting agency must be prepared to certify to the consumer reporting agency that the
employer has made the required disclosure to the applicant as listed above, and that it will make
the appropriate disclosures if an applicant or employee make a timely written request for
additional disclosure. See id. § 1681d(a)(2); see also id. §§ 1681d(b), 1681d(d)(1). If the
applicant requests additional disclosure, the employer must provide a complete and accurate
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written disclosure of the nature and scope of the investigation requested within five days after the
request is made by the applicant. See id. § 1681d(b). Section 1681d does not specifically
require an employer to obtain a signed authorization from the applicant before requesting an
investigative consumer report. Nevertheless, the FTC has informally indicated that it interprets
the FCRA to require the employer to obtain a separate consent form signed by the applicant in
order to receive an investigative consumer report.
The penalties for failing to comply with the FCRA amendments range from
inconsequential to severe, and even include criminal penalties for egregious violations. Penalties
for willful violations by an entity include actual damages sustained by the applicant (not less
than $ 100 or greater then $1000), punitive damages (unlimited), and attorneys’ fees. See id.
§ 1681n(a).3 The penalties for negligent noncompliance with the FCRA include only the
applicant’s actual damages and attorneys’ fees. See id. § 1681o. The penalty for obtaining
information about an applicant or other individual under false pretenses is decidedly more
severe. For such violations, the person may be fined under Title 18 of the United States Code
and/or imprisoned for not more than two years. See id. § 1681q. The burdens the FCRA
amendments impose upon employers may appear substantial at first glance. Employers
nevertheless should not opt to forgo conducting background and criminal history checks (where
permitted). By conducting background checks on its applicants, an employer will most likely be
found to have discharged its burden of exercising reasonable diligence to ascertain whether the
applicant is unfit or poses a threat to the public. Moreover, although employers who conduct
background checks on applicants themselves are not generally subject to the FCRA’s
requirements, the best option may still be to use consumer reporting agencies for such purposes.
First, obtaining comprehensive background information on applicants, including criminal
information, may prove difficult and expensive. Second, by using a consumer reporting agency,
the employer will be able to deflect from itself any liability related to the accuracy (or lack
thereof) of the information obtained.
4.

Barriers to Conducting Background Investigations: Prohibitions
under State and Federal Equal Employment Opportunity Laws

In addition to the procedural barriers the FCRA imposes upon employers who
desire to conduct background checks on applicants or employees, the EEOC and some states
have either strongly discouraged or prohibited employers’ use of criminal checks and reliance
on arrest and conviction records in making employment decisions. The rationale for this is based
upon statistical studies demonstrating that minorities are arrested and convicted at a rate
disproportionately greater than their representation in the general populace. Therefore, the
EEOC, federal courts, and various states have concluded that using criminal information as a
screening criterion may have the unintended effect of screening out a disproportionate number of
minorities.
Some states’ statutes, regulations, and/or guidelines specifically identify
individuals with arrest or conviction records as members of a protected class. Accordingly, a
small number of states have promulgated laws or guidelines designed to eliminate discrimination
against criminal offenders (with certain exceptions) to foster the quick return of such individuals
3

If an individual commits a willful violation of the FCRA, he or she may be liable for punitive damages,
attorneys’ fees, and the greater of the applicant’s actual damages or $1000. 15 U.S.C. § 1681n(a)(1)(B).
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to productive society. These states, as well as others, have generally made it an illegal practice
to inquire about or procure arrest records (and in some cases conviction records).
a.

The EEOC and Federal Law

Although the EEOC has never absolutely prohibited employers from conducting
criminal background checks, relying on conviction records, or inquiring about an individual’s
criminal history, the agency strongly discourages employers from using an applicant’s criminal
history as an automatic screening method, unless the prior conviction bears some reasonable
relationship to the nature of the employment. In its Guide to Pre-Employment Inquiries, the
EEOC has stated that, although inquiries about conviction records are not prohibited, such
inquiries should be “accompanied by a statement that a conviction record will not necessarily be
a bar to employment, and that factors such as age and time of the offense, seriousness and nature
of the violation, and rehabilitation will be taken into account.” EEOC Guide to Pre- Employment
Inquiries, FEPM at 443:67 (BNA).
On the other hand, the EEOC has addressed an employer’s decision to rely on
conviction records in making its decision to either hire or terminate an applicant or employee.
Specifically, the EEOC maintains that “a conviction for a felony or misdemeanor may not by
itself lawfully constitute an absolute bar to employment, but that an employer may give fair
consideration to the relationship between a conviction and the applicant’s fitness for a particular
job.” Id. FEPM at 443:67. The EEOC does, however, agree that conviction records could be
cause for rejection if their number, nature, and proximity would cause the applicant to be
unsuitable for the position. This position has been adopted by numerous federal courts. See,
e.g., Avant v. South Central Bell Tele. Co., 716 F.2d 1083 (5th Cir. 1983); Carter v. Maloney
Trucking & Storage, Inc., 631 F.2d 40, 42 (5th Cir. 1980); Green v. Missouri Pac. R.R. Co., 523
F.2d 1290 (5th Cir. 1975); Richardson v. Hotel Corp. of Amer., 468 F.2d 951 (5th Cir. 1972);
Carter v. Gallagher, 452 F.2d 315 (8th Cir. 1971); E.E.O.C. v. Carolina Freight Carriers Corp.,
723 F. Supp. 734, 752 (S.D. Fla. 1989); Galloway v. United Parcel Serv., Inc., 596 F.Supp. 1563,
1566 (M.D. Pa. 1984); Kindem v. City of Alameda, 502 F. Supp. 1108 (N.D. Cal. 1980);
McGarvey v. District of Columbia, 468 F. Supp. 687 (D.D.C. 1979); Butts v. Nichols, 381 F.
Supp. 573 (S.D. Iowa 1974); Dozier v. Chupka, 395 F. Supp. 836 (S.D. Ohio 1975).
The EEOC also takes the position, however, that under certain circumstances,
where business necessity cannot be shown, rejecting an applicant solely on the basis of a
conviction record may constitute a “disparate impact” on minority employees because statistics
show that Blacks and Hispanics are convicted of crimes at a rate disproportionately greater than
their representation in the population. See EEOC Compliance Manual, Vol. II § 604 (Jan. 29,
1998).
The EEOC takes a much more restrictive and less ambiguous approach to an
employer’s use of arrest records not accompanied by a subsequent conviction. Rather than
merely discouraging the use of arrest records, the EEOC takes the position that “without proof
of business necessity an employer’s use of arrest records to disqualify applicants is unlawful
discrimination.” EEOC Guide to Pre-employment Inquiries, FEPM at 443.67 (BNA). The
EEOC also has concluded that because the request for arrest information tends to discourage
minority applicants, an employer’s mere request for such information is “illegal,” even if the
employer does not rely on the information. The EEOC bases its position on the statistical fact
that members of certain minority groups are arrested substantially more often than whites in
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proportion to their numbers in the population. These minorities are therefore disproportionately
excluded from employment opportunities. When a plaintiff asserts that an employer’s policies or
selection practices impact minority groups greater than non-minority groups, it is essentially
alleging that the employer’s policies and practices create a “disparate impact.”
Disparate impact claims challenge “employment practices that are facially neutral
in their treatment of different groups, but that in fact fall more harshly on one group than another
and cannot be justified by business necessity.” Hazen Paper Co. v. Biggins, 507 U.S. 604, 609
(1993) (quoting International Bd. of Teamsters v. United States, 431 U.S. 324, 335-36 n.15
(1977)); Garcia v. Woman’s Hosp. of Tx., 97 F.3d 810, 813 (5th Cir. 1996). The “intent” of the
employer is not a consideration in disparate impact cases. Bunch v. Bullard, 795 F.2d 384, 392
(5th Cir. 1986); Pouncy v. Prudential Ins. Co. of Am., 668 F.2d 795, 800 (5th Cir. 1982). Under
the disparate impact model, the plaintiff must isolate and identify a particular employment
practice which is the cause of the disparity and provide evidence sufficient to raise an inference
of causation. Garcia, 97 F.3d at 813; Anderson v. Douglas & Lomason Co., Inc., 26 F.3d 1277,
1284 (5th Cir. 1994); Atonio v. Ward’s Cove Packing Co, Inc., 10 F.3d 1485, 1497-98 (9th Cir.
1993). When a plaintiff cannot, or makes no effort to, point to a specific employment practice
that allegedly caused the disparity in the number of minority applicants hired, but rather launches
a wide raging attack on the employer’s selection criteria in general, the disparate impact model is
inapplicable. Anderson, 26 F.3d at 1284; Latinos Unidos De Chelsea En Accion v. Secretary of
Housing & Urban Development, 799 F.2d 774, 785-86 (1st Cir. 1986).4
Disparate impact claims arise most frequently in connection with physical ability,
personality, or written aptitude tests administered by employers, and high school or college
degree requirements imposed by employers. See, e.g., Bunch, 795 F.2d at 392; Davis v. City of
Dallas, 777 F.2d 205, 208-23 (5th Cir. 1985). Subjective or discretionary hiring criteria,
however, may also be challenged under the disparate impact model. Watson v. Fort Worth Bank
& Trust, 487 U.S. 977, 990 (1988); Anderson, 26 F.3d at 1284. After a specific hiring criteria is
isolated, a prima facie case of disparate impact may be made by presenting statistical evidence,
as well as other evidence, to show that such criteria has adversely affected the number of
minority employees hired or promoted. See Bunch, 795 F.2d at 392.
Even when statistical evidence supports a finding that minorities are significantly
and disparately impacted by the employer’s selection criteria, the employer may avoid liability
by establishing that its selection procedures are job related and consistent with business
necessity. See 42 U.S.C. § 2000e-2(k)(1)(A)(i); Garcia v. Woman’s Hospital of Tx., 97 F.3d
810, 813 (5th Cir. 1996). For an employer’s selection practice to be necessary, however, “it need
not be the sine qua non of job performance; indispensability is not the touchstone. Rather, the
practice must substantially promote the proficient operation of the business.” Christner v.
Complete Auto Transit, Inc., 645 F.2d 1251, 1262 (6th Cir. 1981); see Contreras v. City of Los
Angeles, 656 F.2d 1267, 1280 (9th Cir. 1981) (“employment practices that significantly serve,
but are neither required by nor necessary to, the employer’s legitimate business interests” are
proper), cert. denied, 455 U.S. 1021 (1982).

4

Under rare circumstances, where several factors are used by an employer in a decision-making process and
the plaintiff demonstrates, through competent evidence, that the elements of an employer’s decision-making process
are not capable of separation for analysis, the plaintiff may challenge the decision-making process as one
employment practice. 42 U.S.C. § 2000e-2(k)(1)(B)(i).
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Although employers should normally be discouraged from basing employment
decisions on arrest records, if the employer still desires to use arrest records as a factor in hiring
or promotions, the employer must be prepared to show that such criteria are job-related and
consistent with business necessity. To satisfy this requirement, the employer must be able to
demonstrate that arrest records validly relate to the job at issue. While employers can easily use
content validation when a test closely parallels a job (e.g., the ability to perform math skills for a
bank teller position), such validation cannot be as closely applied to decisions based on arrest
records because arrest records do not directly measure job skills or knowledge. Before
instituting a practice of using hiring criteria that tends to screen out individuals who are members
of a protected class, the employer should consult an employment professional to ensure that such
criteria may be validated for the applicable position. Consequently, although employment
decisions based on arrest records, are not per se prohibited by an EEOC regulation or federal
law, reliance on such records as applicant screening criteria should be guardedly employed.
Moreover, it is unsettled whether an employer can legitimately inquire into an
applicant’s prior participation in a deferred adjudication program. The question thus depends
upon whether a deferred adjudication inquiry more closely resembles an arrest inquiry (generally
held discriminatory) or an inquiry into prior convictions (usually permissible). Although no
court has directly addressed this issue, the Ninth Circuit Court of Appeal’s rationale in Gregory
v. Litton, 316 F. Supp. 401, 403 (D.C. Cal. 1970), aff’d 472 F2.d 631 (9th Cir. 1972) is
illuminating. In that case, the court took the position that arrests alone carry no inference of
guilt, and, therefore, the employer could not proffer a persuasive business justification for an
inquiry into prior arrests. Id.
Based on this logic, an employer’s inquiry into a prospective employee’s deferred
adjudication history might be suspect in some instances. Deferred adjudication usually arises as
apart of a plea bargain where the defendant either pleads guilty or nolo contendere (no contest).
A question on a job application asking whether the applicant has ever participated in a deferred
adjudication program pursuant to a guilty plea would probably be appropriate, since a guilty plea
is the legal equivalent of a conviction. For the reasons discussed above, however, employers
would be well advised to add a caveat that prior guilty pleas will not necessarily be a bar to
employment.
In contrast, if the defendant serves out a sentence of deferred adjudication after
pleading no contest, an inference of guilt does not arise. Accordingly, it is possible that an
inquiry into a no contest deferred adjudication could be construed by a court as lacking business
justification. Obviously, a potential plaintiff would have to prove that the deferred adjudication
question has an adverse impact on minorities. Thus, an all-inclusive deferred adjudication
inquiry may not present a liability risk. Cautious employers should nevertheless limit their
deferred adjudication inquiries to instances where the applicant pled guilty to the underlying
offense.
VI.

POLYGRAPH TESTS

Except under limited circumstances, private employers may not require applicants
to submit to a polygraph test. The Employee Polygraph Protection Act of 1988 (“EPPA”)
effectively prohibits polygraph testing as a screening device in the pre-hire stage by private
employers. See 29 U.S.C. §§ 2001-2009. Employers whose business involves the use of an
armored car, the transportation of money, security, and the manufacture, distribution, or
dispensation of controlled substances are exempted from the EPPA under certain circumstances.
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For those non-exempt employers, the EPPA makes it unlawful for an employee to: (1) ask any
prospective employee to take a polygraph test; or (2) use the results of the test in making
employment decisions. The EPPA also bans polygraph testing for current employees unless
there is an ongoing investigation in which the employer has a “reasonable suspicion” of an
employee’s participation in a workplace activity resulting in economic loss. The EPPA does not,
however, prohibit the use of paper and pencil honesty questionnaires or tests, which may prove
to be an effective substitute for polygraph tests.
In addition to the EPPA, more than half of the states have enacted statutes that
limit the use of polygraph examinations for employment purposes, several of which are even
more restrictive then the EPPA. Consequently, employers must consult their state’s laws to
determine whether polygraph tests are prohibited before conducting such tests, even after an
event which creates reasonable suspicion of the employee’s guilt has occurred.
VII.

DRUG TESTS

The use of drugs and alcohol in the workplace is an increasingly large problem for
American employers. A study conducted by the National Institute on Drug Abuse has found that
18.7% of all full-time workers between the ages of 18 and 25, 13% of those between 26 and 34
and 2.4% of those workers over 35 use drugs. In 1991, thirteen million Americans admitted to
using drugs or alcohol on the job at least once a month,5 and this number is said to be increasing
each year.6 Additionally, surveys reveal that the cost of drug abuse to employers is $44 billion
each year.7 Drug users are involved in 2 to 3 times as many industrial accidents, sustain 4 times
as many compensable injuries and use 15 times more sick leave than their drug-free
counterparts.8 Further, approximately one in six workers who are involved in workplace
fatalities consumed alcohol or used drugs prior to the fatal incidents.9
These statistics indicate that the problem of drug and alcohol abuse in the
workplace is widespread and pervasive. As employers have started to recognize the depth of the
problems associated with drug and alcohol use in the workplace, many have initiated steps to end
them. Pre-employment drug testing of applicants for employment is one way to guard against
drugs in the workplace. While the employer’s use of drug testing for the purposes of reducing
5

Private-Sector Drug Testing, Individual Employment Rights (BNA) Vol. 6, No. 15 (July 30, 1991).

6

In a report released in August 1994, SmithKline Beecham Clinical Laboratories determined that 7.8
percent of 1.8 million workers and job applicants screened for drugs during the first half of 1994 tested positive.
Percentage of workers testing positive for drugs - 1994, 1994 Daily Lab. Rep. 149 (BNA) (August 5, 1994).
7

Most Workers Favor Drug Testing, Even for Themselves, Study Finds, Current Developments Section
(BNA) No. 187, at A-3 (September 26, 1990)(Such costs are associated with decreased productivity, and increased
absenteeism, accidents, medical claims, and employee theft).
8

Employees Who Use Illicit Drugs have More Job Troubles, Study Says, Current Developments Section
(BNA) No. 231, at A-9 (November 30, 1990).
9

One in Six Workers Killed in the Workplace Had Ingested Alcohol, Drugs, 1994 Daily Lab. Rep. 214
(BNA) (November 8, 1994).
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theft, accidents, and costs is valid, some jurisdictions recognize that employees (especially
employees who work for federal or state governmental employers)10 have certain privacy rights.
Nevertheless, as a general rule, drug testing is permissible for pre-employment
screening if done uniformly. As discussed below, drug tests are not considered to be prohibited
pre-employment medical examinations under the Americans with Disabilities Act. Moreover,
since pre-employment drug testing (which is necessarily done with the applicant’s knowledge) is
(or should expressly be) a condition of employment, courts traditionally have found that potential
private employees have no recognizable expectation of privacy.
To protect itself from liability related to the administration of drug tests, the
employer should require all applicants to sign a written consent form before the test is
administered. The consent should not only indicate approval for the drug test, but also allow the
laboratory to release the results of the test to the prospective employer. Moreover, even though
some Texas courts have held that the employer owes the employee no duty to conduct the test
reasonably or without negligence,11 the consent should also hold the employer harmless for any
unintentional irregularities or negligent conduct that may affect the results of the test.
VIII. EVALUATING THE APPLICANT’S PHYSICAL ATTRIBUTES
Employers must also be careful in determining the applicant’s physical ability to
perform the job for which he or she has applied and whether the applicant has previously filed
workers’ compensation claims with prior employers. As helpful as this information might be to
the selection process, the Americans with Disabilities Act (“ADA”) prohibits these types of
inquiries at the pre-offer state because they are likely to elicit information about an applicant’s
disability. 29 C.F.R. §1630.13; see 29 C.F.R. Part 1630, App. § 1630.13(a). Accordingly,
under the ADA, employers are prohibited from asking “disability related questions” or requiring
“medical examinations” of an applicant prior to offering the applicant a conditional job offer. 29
C.F.R. § 1630.13. However, after the employer has extended a conditional job offer, it may ask
disability related questions and conduct medical examinations if the employer requires such for
all entering employees in the job category and the information obtained is kept confidential. 29
C.F.R. § 1630.14(a)-(b).
PRE-OFFER INQUIRIES
The EEOC guidelines define a “disability related question” as a question that is
likely to elicit information about a disability. Thus, an employer may not ask, either orally or in
writing, about the existence, nature, or severity of the disability at the pre-offer stage. Peacock v.
County of Marin, 953 F. Supp. 306, 311 n.5 (N.D. Cal. 1997); Barnes v. Cochran, 944 F. Supp.
10

Because federal, state and local governments are subject to the Fourth Amendment, constitutional
limitations are placed upon public employers’ ability to conduct drug tests. The United States Supreme Court
defined the constitutional limits on drug testing in Skinner v. Railway Labor Executives Association, 109 S. Ct.
1402 (1989) and National Treasury Employees Union v. VonRaab, 109 S. Ct. 1384 (1989), wherein the Court held
that drug tests are searches for the purposes of the Fourth Amendment.
11

Reeves v. Western Co. of N. Am., 867 S.W.2d 385, 390 (Tex. App.--San Antonio 1993, no writ); Doe v.
Smithkline Beecham Corp., 855 S.W.2d 248, 257 (Tex. App.--Austin 1993), aff’d, 903 S.W.2d 347 (Tex. 1995).
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897, 904 (S.D. Fla. 1996). Nevertheless, one federal court in Texas has held that an application
that requested the applicant to list any physical defects such as eyesight, hearing, limb
impairment, diabetes, back or heart trouble, high blood pressure, fits, convulsions, or fainting did
not violate the ADA. EEOC v. Texas Bus Lines, 923 F. Supp. 965, 981 (S.D. Tex. 1996). The
court based its conclusion on the fact that the applicant was applying for a position subject to the
Department of Transportation (“DOT”) regulations, that each such physical defect listed in the
application was set forth in the DOT regulations, and that each inquiry was consistent with
business necessity in light of the requirements of the bus driver position under the DOT
regulations. Id.
Under the ADA, employers are prohibited from making three types of preemployment inquiries. These are as follows: (1) employers may not make specific inquiries
about specific disabilities or types of disabilities; (2) employers may not ask questions that are
likely to elicit information about a disability, such as inquiring why the employee is limping, or
the reason for the high number of absences while in the employ of a former employer; and (3)
when an employee volunteers that he or she has a disability without any inquiry from the
employer, the employer may not ask follow-up questions concerning the disability. 29 C.F.R.
Part 1630, App. § 1630.14(a). Regarding this third prohibited inquiry, although the employer
may not directly inquire about the applicant’s disability, the employer may discuss the essential
job functions of the position sought and ask the applicant about his or her ability to perform these
functions with or without reasonable accommodation. 29 C.F.R. Part 1630, App. §§ 1630.13(a),
1630.14(a).
On the other hand, the EEOC preemployment inquiry guidelines allow employers
to make certain limited inquiries at the pre-offer stage. See 29 C.F.R. Part 1630, App. §
1630.14(a). Indeed, courts have also recognized that the ADA encourages interactive processes
at the pre-offer state that are beneficial both to the employer and the employee. Grenier v.
Cyanamid Plastics, Inc., 70 F.3d 667, 675 (1st Cir. 1995); Barnes, 944 F. Supp. at 905. When an
employer reasonably believes an applicant will need a reasonable accommodation to perform the
functions of the position, the employer may ask whether he or she needs a reasonable
accommodation and what type of accommodation would be needed to perform the functions of
the job. The employer may also ask an applicant to demonstrate or describe how he or she
would perform the essential functions. Bombrys v. City of Toledo, 849 F. Supp. 1210, 1216
(N.D. Ohio 1993). Such inquiries are appropriate under the following circumstances. First, the
inquiries may be made when the employer reasonably believes that the applicant will need a
reasonable accommodation because of an obvious disability, such as if the employee has only
one leg. Second, the inquiries are appropriate if the employer reasonably believes that the
applicant will need a reasonable accommodation because of a hidden disability that the applicant
has voluntarily disclosed to the employer, such as a vision problem which prevents the employee
applying for a data entry position from reading characters on a computer screen. See Hoffman v.
Fidelity Brokerage Servs., Inc., 959 F. Supp. 452, 459 (S.D. Ohio 1997). Although the employer
may not ask questions about (1) the applicant’s underlying condition, (2) reasonable
accommodation needs unrelated to the performance of essential job functions, or (3)
accommodations that may be needed in the distant future, the employer may inquire into what
types of reasonable accommodations will be needed in the present or in the near future.
However, if the applicant answers that he or she will not need any reasonable accommodation to
perform the essential job functions of the position, the employer may not ask additional
questions about reasonable accommodation, but may only ask the applicant to describe or
demonstrate performance as discussed above.
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Unlike prohibited pre-offer medical examinations, physical agility tests are not
considered to be medical tests and therefore may be administered at the pre-offer stage. 29
C.F.R. Part 1630, App. § 1630.14(a). However, the employer must require all similarly situated
employees to submit to these tests, regardless of disability. If such tests screen out or tend to
screen out individuals with disabilities, the employer must also show that the physical agility test
is job related and consistent with business necessity. One federal court has even held that it is
permissible for an employer to request a medical certification of ability to return to work from an
applicant/former employee who previously left the employer’s employment because of a
disability (provided the applicant can comply without submitting to a medical examination).
Grenier, 70 F.3d at 675-77. Similarly, the ADA does not affect an employer’s right to conduct
pre-employment drug screening. 29 C.F.R. §1630.16(c). The EEOC’s regulations state that
drug tests are not considered to be medical tests for purposes of the ADA and therefore are not
subject to the Act’s requirements. 29 C.F.R. §1630.16(c). An employer may not, however
require an applicant to submit to a pre-employment alcohol screen as this is considered to be a
medical examination.
POST-OFFER INQUIRIES AND MEDICAL EXAMINATIONS
After the employer has extended a conditional offer of employment to the
applicant, the employer is free to inquire into the disabilities of an employee or require the
conditionally-hired employee to submit to a medical examination. This right of the employer is
subject only to the requirement that all entering employees in the job category be given such
examinations or inquiries and that the information obtained be kept confidential. 29 C.F.R. §
1630.14(a)-(b). Post-offer medical examinations are not required to be job related and consistent
with business necessity. 29 C.F.R. § 1630.14(b)(3). However, if certain criteria are used to
screen out employees with disabilities as a result of the examination, the employer must show
that the exclusionary criteria are job related and consistent with business necessity and that
performance of the essential job functions of the position cannot be accomplished without
reasonable accommodation. 29 C.F.R. §1630.14(b)(3).
Under the ADA, a “medical examination” is defined as a procedure or test that
seeks information about an individual’s physical or mental impairments or health. The employer
must ensure that physicians who conduct medical examinations of conditionally-hired employees
are provided with specific information concerning the job demands and the essential functions of
the position. The physician should then evaluate the conditionally-hired employee’s functional
abilities and limitations to determine if the newly hired employee meets the employer’s health
and safety requirements and can perform the essential functions of the position. Notwithstanding
the recommendation of the physician and the physician’s final assessment of the applicant’s
physical condition, under the ADA, the employer is always ultimately liable for deciding
whether an employee with a disability is capable of performing the essential functions of the job.
Enforcement Guidance No. 172 at E-4. Therefore, the employer may not wholly rely on the
recommendation of the physician or other specialists in determining whether the employee can
perform the essential functions. Court decisions indicate that when a physician has made a
negative hiring recommendation, the employer should question the examining physician
regarding the extent of the testing he is conducting, the basis for his medical conclusions, and the
likelihood and severity of any injury that might be suffered by the candidate if employed. See
Texas Bus Lines, 923 F. Supp. at 980-81. If the employee is still not completely confident of the
doctor’s recommendation, the employer should send the applicant to a physician with more
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specialized knowledge of the conditionally-hired employee’s physical condition for a second
opinion.
Any medical information obtained regarding an applicant must be kept
confidential. 29 C.F.R. § 1630.14(c)(1). To fulfill this requirement the EEOC recommends that
employers keep each employee’s medical information, including insurance and workers’
compensation claim forms, in files that are separate from the employee’s general personnel file.
29 C.F.R. § 1630.14(c)(1). All applicants’ medical information, whether the applicant is
eventually hired or not, must be kept confidential. 29 C.F.R. § 1630.14(b)(1). An applicant’s or
an employee’s medical information may only be shared with managers or supervisors to the
extent that the disclosure regards necessary work restrictions and accommodations, first aid and
safety personnel if the disability might require emergency treatment, government officials that
investigate compliance with the ADA, and state workers’ compensation boards or other
government officials in accordance with the workers’ compensation laws, and the employer’s
insurance company. 29 C.F.R. §§ 1630.14(b)(1)(i)-(iii); 1630.14(c)(1)(i)-(iii).
As can be seen, there are, at best, subtle distinctions between a permissible and a
prohibited pre-employment inquiry. Even when inquiries and examinations are appropriate, such
must be administered to all conditionally-hired employees in the job category and must be kept
confidential. Notwithstanding the employer’s desire to ascertain the applicant’s physical ability
to perform the job, such inquiries must only be made according to the guidelines discussed
above. After a conditional offer of employment has been made based on the applicant’s
qualifications, the employer may more fully determine the applicant’s physical ability to perform
the job by making disability related inquiries and requiring applicants to submit to medical
examinations. By adhering to the EEOC’s guidelines discussed above, employers will be better
prepared to avoid potential liability under the ADA, while at the same time discovering the
answers to their questions concerning an applicant’s ability to perform the job.
IX.

OFFERS OF EMPLOYMENT

Offers of employment may be made verbally or in writing. Normally, however,
even verbal offers are followed up in writing. It is imperative that any written offer or
confirmation of a verbal offer be drafted cautiously so as not to establish inadvertently a contract
of employment with the recipient of the letter.
It is most important to avoid any language that might convey the impression that
the offer is for any guaranteed period of time. Additionally, nothing in the letter should imply
that termination from employment may be for just-cause only. While it is a good idea to extend
the employment offer in writing in order to convey a positive welcome to the prospective
employee and to advise him or her of notable information such as starting date, starting salary,
and deadline for accepting offer, the manner in which this information is conveyed is quite
critical.
For example, it is recommended that the offer letter state the employee’s salary in
terms of the employer’s normal payroll cycle, and not in yearly terms. It has been held by some
courts that a statement that an employee’s salary is a particular amount per year implies a yearlong employment contract. As such, it is best to inform the employee of his or her salary in terms
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of how much he or she will receive on a semi-monthly, monthly or weekly basis, depending
upon the employer’s payroll.
Additionally, if the employer does not include an employment-at-will disclaimer
in its handbook or application form, it would be advisable to include such a disclaimer in the
offer letter. Moreover, even if the employer’s handbook or application does contain such a
disclaimer, it is recommended that the offer letter make reference to the handbook and/or
application.
1.

Alleged Employment Contracts
a.

Letters With Employment Terms Or Conditions

The general rule in many states is that, absent an express agreement to the
contrary, employment may be terminated at-will by either party, with or without cause.
Notwithstanding the general rule of “at-will” employment, employees who are employed
pursuant to a legally enforceable agreement (i.e., a contract) may raise claims based on any
alleged breach of that contract. Thus, employees often contend that an employment offer letter
or other written representation of the employer stating an annual salary or other employment
terms created a contract. In support of such claims, employees typically rely upon the “English
Rule,” which provided that “a hiring at a stated sum per week, month or year, is a definite
employment for the period named.” Dallas Hotel Co. v. Lackey, 203 S.W. 2d 557, 561 (Tex.
Civ. App. - Dallas 1947, writ ref’d); Winograd v. Willis, 789 S.W.2d 307, 310 (Tex.App.–
Houston [14th Dist] 1990, writ denied).
In 1998, the Texas Supreme Court held that “for a contract of employment to
exist that would vary the status of employment at will, “the employer must unequivocally
indicate a definite intent to be bound not to terminate the employee except under clearly
specified circumstances.” Montgomery County Hosp. Dist., 965 S.W.2d at 502.
Moreover, in Midland Judicial Dist. Community Supervision and Corrections
Dept. v. Jones, 92 S.W.3d 486 (Tex. 2002), the Texas Supreme Court clarified that its holding in
Montgomery County applied with equal force in a case involving an alleged written agreement
contained in an employment offer letter. The plaintiff in Midland was hired in August 1993.
The plaintiff’s offer letter listed several salary increases that would occur in January, April and
September 1994. The offer letter also stated that the salary increases were “contingent upon your
future performance evaluations and available county funding.” In December 1993, the plaintiff’s
position was eliminated due to budget constraints. The plaintiff sued for wrongful discharge and
breach of an employment contract, claiming that her offer letter created a contract for a fixed
one-year term of employment. Although the trial court granted the employer’s motion for
summary judgment, the appeals court reversed and remanded the case for a jury trial.
The Texas Supreme Court reversed the appeals court judgment, relying solely on
Montgomery County. Specifically, the court found that “[t]he general statements here that
Jones’ salary increases were contingent on ‘future performance evaluations and available county
funding’ do not indicate CSCD’s intent to be bound not to terminate her employment except
under clearly specified circumstances.” Midland, 92 S.W.3d at 487-88. Further, the court flatly
rejected the plaintiff’s attempt to distinguish Montgomery County:
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Jones attempts to distinguish her case from Montgomery County
because the statements in Montgomery County were oral while the
statements here were written.
However, the principle of
Montgomery County is that the employer must unequivocally
indicate its intent to be bound not to terminate the employment
except under clearly specified circumstances. The written form of
CSCD’s general statements does not change the fact that they do
not unequivocally indicate the required intent.
Midland, 92 S.W.3d at 488. Thus, it appears that the “English Rule” is no longer valid in Texas.
See Farone v. Bag’n Baggage, Ltd., 165 S.W.3d 795 (Tex.App.—Eastland 2005, no writ)
(finding that “[i]n order for an employee to avoid the effects of the employee-at-will doctrine, he
must show that the employer unequivocally expressed its intent to be bound not to terminate the
employment except under clearly specified circumstances or conditions); Ed Rachal Foundation
v. D’Unger, 117 S.W.3d 348, 355 (Tex.App—Corpus Christi 2003, writ ref’d) (finding that a
modification to at-will employment cannot be implied, it must be express). Nevertheless, in an
offer letter, employers should still avoid any language that could be construed as creating a
contract by indicating that the employee, if hired, is employed at the will of the employer.
X.

POTENTIAL CLAIMS BY EMPLOYEES
1.

The Initial Premise: Employment Is Terminable At-Will

The employment-at-will doctrine typically has meant that an employer may
discharge an employee with or without notice at any time for a good reason, a bad reason or no
reason. Phillips v. Goodyear Tire & Rubber Co., 651 F.2d 1051 (5th Cir. 1981).
Although the employment-at-will doctrine remains viable in most states, over the
years the doctrine has been eroded by the passage of various employment statutes and the
creation of a number of judicial exceptions. Under these laws, certain reasons for terminating
employment have become impermissible. In addition, courts have recognized a number of ways
in which employment termination may be actionable such as various contract theories, the
implied covenant of good faith and fair dealing, and various tort theories.
2.

Statutory Restrictions On Employment-At-Will

Employment-at-will has been modified by state and federal laws governing
employment. A consideration of relevant factors in the employment-at-will arena begins with a
review of these statutes:
a.

Title VII of the Civil Rights Act of 1964 (“Title VII”)

Title VII protects employees from employment discrimination based on race,
color, national origin, religion and sex. This includes protection from discrimination based on
pregnancy and prohibitions against sexual harassment and other workplace harassment based on
a protected characteristic. Title VII also protects employees from retaliation for exercising rights
under the Act. 42 U.S.C. § 2000e et seq. Title VII applies to employers with 15 or more
employees.
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Title VII was amended in November 1991 by the Civil Rights Act of 1991. In
addition to overturning certain Supreme Court decisions which were considered to limit
employee rights, these amendments grant discrimination plaintiffs the right to jury trials and the
ability to recover compensatory (including mental anguish) and punitive damages up to $300,000
for intentional acts of discrimination. 42 U.S.C. § 1981a.
b.

Age Discrimination In Employment Act (the “ADEA”)

Employees age 40 or over are protected from discrimination based on their age.
29 U.S.C. § 621 et seq. The ADEA also protects employees from retaliation for exercising rights
under the Act. The law applies to employers with 20 or more employees.
c.

Americans With Disabilities Act (the “ADA”)

The ADA is a comprehensive disability discrimination statute which prohibits
disability discrimination in private as well as public employment. 42 U.S.C. § 12111. The ADA
applies to employers with 15 or more employees.
d.

Family And Medical Leave Act Of 1993 (“FMLA”)

The FMLA requires employers with 50 or more employees to provide eligible
employees with a total of 12 work weeks of leave in a 12 month period for the birth or adoption
of a son or daughter or due to serious illness of the employee or a family member. 29 U.S.C. §
2601. The FMLA prohibits an employer from discriminating against or discharging an employee
because that employee exercised his or her statutory rights to take leave.
e.

42 U.S.C. § 1981

Section 1981 is a Reconstruction-era Civil Rights statute that was codified as part
of the Civil Rights Acts of 1866 and 1871. Section 1981 guarantees all persons the same right to
make and enforce contracts “as is enjoyed by white citizens.” In recent times, Section 1981 has
continued to be used to assert claims of race discrimination in the employment context. Section
1981 applies to all employers, and it does not have any administrative prerequisites like Title
VII. Further, the Reconstruction-era Civil Rights Acts also promulgated 42 U.S.C. § 1988,
which provides for the recovery of attorney’s fees (and now expert witness fees) by a prevailing
plaintiff. This remedy applies to claims under Section 1981, and also to claims under Section
1985 (discussed below).
f.

42 U.S.C. § 1985

Section 1985 creates a cause of action for a conspiracy between two or more
persons to deprive someone of his or her civil rights. Courts, however, tend to construe
employees and managerial personnel of a single employer as one “person;” as a result, Section
1985 generally is not an effective claim in the employment context.
g.

Equal Pay Act

The Equal Pay Act prohibits discrimination in compensation on the basis of an
employee’s sex. 29 U.S.C. §§ 206(d) et seq. Equal work must be rewarded with equal pay
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unless pay differential is based on a bona fide system based on seniority, merit, productivity,
quality or another factor not related to sex.
h.

Rehabilitation Act

Employers performing certain types of government work are prohibited from
discrimination against employees due to disability. 29 U.S.C. § 794. The Rehabilitation Act
predates the ADA, and case authority developed under the statute provides guidance for
application of the ADA.
i.

National Labor Relations Act (“NLRA”)

Union and concerted activity by employees is protected. 29 U.S.C. § 157 et seq.
An employer may not discharge or discriminate against an employee because of their support or
lack of support for a union or for having engaged in concerted activity. The NLRA’s protection
of concerted activity is quite broad and can apply to activities unrelated to union organizing or
membership.
j.

Fair Labor Standards Act (“FLSA”)

Employee rights are protected concerning payment of minimum wage and
overtime compensation. The FLSA also protects employees from retaliatory discharge for filing
a complaint under the Act. 29 U.S.C. § 215(a)(3).
k.

Employee Retirement Income Security Act of 1974 (“ERISA”)

Employees are protected in their exercise of specified rights pertaining to certain
employment benefits including vested pension rights. 29 U.S.C. §1140.
l.

Occupational Safety And Health Act (“OSHA”)

Employee rights regarding the safety of the work place are protected. OSHA
contains retaliatory discharge provisions that protect employees from being discharged for
complaining of OSHA violations. 29 U.S.C. § 660(c); see also Clean Air Act, 42 U.S.C. § 7622;
Federal Water Pollution Control Act, 33 U.S.C. § 1367; Railroad Safety Act 45 U.S.C.
§§ 441(a), (b) (1).
m.

Employee Polygraph Protection Act

The Employee Polygraph Protection Act bans the use of lie detector tests,
including polygraphs, in most private employment settings. 29 U.S.C. §§2001-2009. While
employers can use polygraph testing to test employees where reasonable suspicion of theft exists,
it is not recommended because of the severe limitations on terminations of employees once they
submit to testing.
n.

Judicial Procedure Act

Employees performing petit or grand jury service cannot be terminated.
U.S.C. § 1875.
31
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o.

Uniform Services Employment And Re-Employment Rights
Act (“USERRA”)

This Act provides reinstatement rights and other protections for employees who
regularly serve in the Armed Forces, including the National Guard, Reserves, or active duty. 38
U.S.C. § 4301.
There is a comparable provision under Texas law for service in the state military
forces. Texas Government Code § 431.006.
p.

Immigration Reform And Control Act Of 1986 (“IRCA”)

IRCA prohibits an employer’s retaliation against employees or applicants for
employment based on immigrant and/or citizenship status. All policies should conform exactly
with the requirements for record verification under the Act without adding any additional
requirements. 29 U.S.C. § 1802, et seq.
q.

Worker Adjustment Retraining Notification Act (“WARN”)

The WARN Act requires employers with 100 or more employees to provide
employees with a minimum of 60 days’ notice before implementing a “plant closing” or “mass
layoff” (these terms are defined in the statute). 29 U.S.C. §§ 2101-2109. Most claims under the
WARN Act are claims for back pay when employees were not granted a full 60 days’ notice of a
covered employment action.
r.

Reporting Of Violation Of Public Contracts

An employer may not discharge or discriminate against an employee of a federal
contractor because of the employee’s reporting to federal officials an alleged violation of law
pertaining to the contract. 41 U.S.C. § 265.
s.

Bankruptcy

An employer may not discharge or discriminate against an employee because of
the employee’s status as a debtor or bankrupt under the Bankruptcy Code. 11 U.S.C. § 525(b).
t.

Garnishment

An employer may not discharge or discriminate against an employee because of
the employee’s wages have been garnished. 15 U.S.C. § 1674(a).
u.

Federal False Claims Act

An employer may not discharge or discriminate against an employee for initiating
or participating in an action under the Federal False Claims Act. 31 U.S.C. § 3729 et seq.
v.

Jury Duty
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In many states, a private employer may not discharge a permanent employee
because the employee was absent due to jury service.
3.

Non-Statutory Restrictions On The Employment-At-Will Doctrine:
Public Policy Theory

A majority of states have recognized causes of action for wrongful discharge
where the termination violates some state public policy limiting the employment-at-will doctrine.
The exception generally covers three areas:
a. Refusing To Commit Unlawful Acts: In many states, an employee
may sue his employer when the employee is terminated for refusing to
commit an unlawful act;
b. Acting In Public Interest: Most states recognize an employment
claim where the employee is terminated for acting in the recognized public
interest (i.e., whistleblower); and
c. Exercising Legal Rights: Some state statutes protect employees who
are terminated for exercising a legal right (i.e., serving on jury duty, filing
a workers’ compensation claim).
States laws vary in the extent to which they protect whistleblowers for acting in
the public interest. In addition, there are a host of federal statutes that specifically provide such
protection:
(1)
(2)
(3)
(4)
(5)
(6)
(7)

Clean Air Act, 42 U.S.C. § 7622(a).
Energy Reorganization Act, 42 U.S.C. § 5851(a).
Safe Drinking Water Act, 42 U.S.C. §§ 300 (j)-9(i).
Solid Waste Disposal Act, 42 U.S.C. § 6971(a).
Comprehensive Environmental Responsibility, Compensation
Liability Act (“CERCLA”), 42 U.S.C. § 9610(a).
Toxic Substances Control Act, 15 U.S.C. § 2622(a).
Water Pollution Control Act, 33 U.S.C. § 1367(a).

4.

Employment Contracts

and

Notwithstanding the general rule of “at-will” employment, employees who are
employed pursuant to a legally enforceable agreement (i.e., a contract) may raise claims based on
any alleged breach of that contract. For example, “A discharged employee who asserts that the
parties have contractually agreed to limit the employer’s right to terminate the employee at will
has the burden of proving an express agreement or written representation to that effect.” Ronnie
Loper Chevrolet-Geo, Inc. v. Hagey, 999 S.W.2d 81, 83 (Tex. App. – Houston [14th Dist.] 1999,
no pet.). See Lee-Wright, Inc. v. Hall, 840 S.W.2d 572, 577 (Tex. App. – Houston [1st Dist.]
1992, no writ).
To alter the “at-will” nature of employment, the alleged contract must, “‘in a
meaningful and special way’ limit the employer’s right to terminate the employment at will.”
Lee-Wright, Inc. v. Hall, 840 S.W. 2d 572, 577 (Tex. App.–Houston [1st Dist.] 1992, no
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writ)(internal quotations omitted). Thus, “[f]or such a contract to exist, the employer must
unequivocally indicate a definite intent to be bound not to terminate the employee except under
clearly specified circumstances … . An employee who has no formal agreement with his
employer cannot construct one out of indefinite comments, encouragements, or assurances.”
Montgomery County Hosp. Dist. v. Brown, 965 S.W.2d 501, 502 (Tex. 1998). See Ed Rachal
Found. V. D’Unger, No. 03-1101, 2006 WL 1043081, at *1,2 (Tex. Apr. 21, 2006) (where
discharged employee argued that company’s agreement to pay him $80,000 per year bound it to
a contract of renewable one year terms, the Texas Supreme Court reiterated its holding in
Montgomery County, stating, “employment is presumed to be at will in Texas absent an
unequivocal agreement to bound for the term”); Midland Judicial Dist. Community Supervision
and Corrections Dept. v. Jones, 92 S.W.3d 486 (Tex. 2002).
a.

Statute of Frauds

The Statute of Frauds provides that a promise or agreement which is not
performable within one year must be reduced to writing to be enforceable. See, e.g., TEX. BUS.
& COM. CODE ANN. § 26.01(b)(6); CAL. CIV. CODE § 1624(a); MD. CODE ANN. CTS. & JUD.
PROC. § 5-901; MASS. GEN. LAWS. ch. 259, § 1; N.Y. GEN. OBLIG. LAW § 5-701(a)(1). Further,
when a contract is for a term longer than a year, the mere possibility of termination within one
year because of death or another contingency will not insulate the agreement from the Statute of
Frauds. Collier v. Allied Pharmacy Mgmt., Inc., 871 S.W. 2d 929 (Tex. App.–Houston [14th
Dist.] 1994, no writ). Thus, it is well settled that an employer’s alleged oral promises of
“lifetime” employment or employment until “retirement” are barred by the Statute of Frauds.
Schroeder v. Texas Iron Works, Inc., 813 S.W. 2d 484, 489 (Tex. 1991); Royle v. Tyler Pipe
Industries, Inc., 6 S.W.3d 593 (Tex.App.--Tyler 1999, no pet.); Molder v. Southwestern Bell Tel.
Co., 665 S.W.2d 175 (Tex. App.–Houston [1st Dist.] 1983, writ ref’d n.r.e.).
b.

Oral Statements Not Within The Statute Of Frauds

Some types of oral representations concerning employment are not barred by the
statute of frauds. For example, “[a]n employment contract for an indefinite term is considered
performable within one year.” Montgomery County, 965 S.W.2d at 503. “It would be unusual,
however, for oral assurances of employment for an indefinite term to be sufficiently specific and
definite to modify an at-will relationship.” Id. Accordingly, “[g]eneral comments that an
employee will not be discharged as long as his work is satisfactory” do not modify the
employment at-will relationship. Id. at 502. “Neither do statements that an employee will be
discharged only for ‘good reason’ or ‘good cause’ when there is no agreement on what those
terms encompass.” Id. See also Runge v. Raytheon E-Systems, Inc., 57 S.W.3d 562 (Tex.App.–
Waco 2001, no pet.)(supervisor’s alleged promise of “a job for life” was not sufficiently specific
to alter the at-will employment relationship).
c.

Employment Handbooks And Policies

Employees also typically assert that employment handbooks or other written
employment policies constitute employment contracts. However, “[g]enerally, employee
handbooks do not create an employment contract, absent a contractual provision that alters the
at-will status in a meaningful and special way.” Welch v. Doss Aviation, Inc., 978 S.W.2d 215,
221 (Tex.App.–Amarillo 1998, no pet.). Handbooks generally lack comprehensiveness and are
normally not intended to represent the sole means available to an employer to terminate contracts
34

of employment. See Id. (holding that an employee handbook’s description of usual disciplinary
procedures was not “clear and specific” enough to modify at-will employment); Byars v. City of
Austin, 910 S.W.2d 520, 523-24 (Tex.App.–Austin 1995, writ denied)(same); Guinn v. Bosque
County, 58 S.W.3d 194 (Tex.App.–Waco 2001, no pet.)(employee handbook that stated that the
employer “may dismiss an employee at any time for just cause” was not sufficiently specific to
modify the at-will employment relationship). Thus, employee handbooks, unaccompanied by an
express agreement regarding the procedures for discharge of employees, do not create
contractual rights regarding those procedures. Vallone v. Agip Petroleum Co., 705 S.W.2d 757
(Tex. App.–Houston [1st Dist.] 1986, writ ref’d n.r.e.). Recently, in Matagorda County Hosp.
Dist. v. Burwell, 189 S.W.3d 738, 740 (Tex. 2006), an employee contended that the dismissal
portion of the personnel manual modified her at-will employment contract and allowed her to be
dismissed only for cause. The Texas Supreme Court rejected this argument and found that “a
statement that an employee may be dismissed for cause is not a specific agreement that an
employee may be dismissed only for cause”. Id. at 740.
5.

Judicially Created Employment Tort Law
a.

In General

The damage limitations placed upon contract theories for contesting at-will
discharges have caused many employees to include tort causes of action in their complaints.
Tort theories are proven differently than contract theories and generally permit significantly
increased damage recoveries. Additionally, causes of action for wrongful discharge sounding in
tort are more difficult to dismiss on legal motion than contract claims of unlawful discharge.
In some jurisdictions, however, the state workers’ compensation law preempts
and therefore bars recovery for some work-related torts. See, e.g., Tynes v. Shoney’s, Inc., 867
F. Supp. 330, 332 (D. Md. 1994) (absent an employer’s “deliberate intent” to injure employee,
workers’ compensation is the employee’s exclusive remedy for injuries); Horn v. Bradco Int’l,
Inc., 283 Cal. Rptr. 721 (Cal. Ct. App. 1991); Green v. Wyman-Gordon Co., 664 N.E.2d 808,
813-14 (Mass. 1996).12 Whether a particular statute bars a tort claim depends on the language of
the statute and the type of activity involved. Moreover, New York courts, for example, have
refused to recognize most tort claims in wrongful discharge actions, on the basis that they
subvert the purpose of the employment at-will doctrine. See Murphy, 448 N.E.2d at 90.
The tort theories generally used in the employment context include:
(1)Wrongful discharge;
(2)Intentional infliction of emotional distress;
(3)Negligent infliction of emotional distress;
(4)Fraudulent misrepresentations;
(5)Interference with contractual relations;
(6)Outrageous or abusive discharge;
(7)Defamation;
(8)Invasion of privacy;
(9)False imprisonment, assault and battery; and
12

Under the Massachusetts scheme, an employee must expressly reserve the right to be able to bring a tort
action in writing. MASS. GEN. LAWS. CH. 152, § 24 (1998).
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(10)

Negligent hiring, supervision, and retention and negligent reference.
b.

Tort Of Wrongful Discharge

In light of the principles underlying the employment at-will concept, few states
recognize an intentional tort of wrongful discharge for at-will employees. See, e.g., Phillips v.
Goodyear Tire & Rubber Co., 651 F.2d 1051, 1056, n.6 (5th Cir. 1981); Berry v. Doctors Health
Facilities, 715 S.W.2d 60 (Tex. App.—Fort Worth 1986, no writ); Shamley v. ITT Corp., 869
F.2d 167 (2nd Cir. 1989) (applying New York law); Soules v. Cadam, Inc. 3 Cal. Rptr.2d 6, 13
(Cal. 1991), overruled on other grounds, Turner v. Anheuser Busch, 876 P.2d 1022 (Cal. 1994)
(limiting tort to where discharge violates public policy); Adler v. American Standard Corp., 432
A.2d 464 (Md. 1981) (same). Contra Remco Distributors, Inc. v. Oreck Corp., 814 F. Supp. 171,
174 (D. Mass.) (citations omitted), aff’d without opinion, 981 F.2d 1245 (1st Cir. 1992). Texas
courts have recognized the claim only where the employee can establish that he or she was
terminated for the sole reason of refusal to commit an unlawful act which carries criminal
penalties.
c.

Intentional Infliction Of Emotional Distress
i.

Generally

Employees often include the tort of intentional infliction of emotional distress in lawsuits
against employers although such claims are often defeated because the act complained of is not
sufficiently outrageous. Oakley v. St. Joseph’s Hosp., 116 A.D. 2nd 911, 498 N.Y.S.2d 218,
(N.Y. App. Div. 1986). In one case, however, the Fifth Circuit Court of Appeals approved a jury
finding of intentional infliction of emotional distress in an employment case. Dean v. Ford
Motor Credit Co., 885 F.2d 300 (5th Cir. 1989). In Dean, the company supervisor “planted”
checks in the employee’s purse to make it appear that she was a thief. The court found that the
action that subjected the employee to a false accusation of theft satisfied the outrageous conduct
requirement.
To prevail on a claim for intentional infliction of emotional distress, a claimant
must show that:
(1)
(2)
(3)
(4)

The defendant acted intentionally or recklessly;
The defendant’s conduct was extreme and outrageous;
The defendant’s actions caused the claimant emotional distress; and
The emotional distress was severe.

In 2004, the Texas Supreme Court determined that employees cannot pursue a
claim for intentional infliction of emotional distress where other claims are or could have been
maintained. In Hoffmann-La Roche, Inc. v. Zeltwanger, the Texas Supreme Court emphasized
that “[w]here the gravamen of a plaintiff’s complaint is really another tort, intentional infliction
of emotional distress should not be available.” 144 S.W.3d 438, 447 (Tex. 2004). In analyzing
the plaintiff’s claim in Hoffmann-La Roche, the Texas Supreme Court observed that
intentional infliction of emotional distress was, first and foremost,
a “gap-filler” tort, judicially created for the limited purpose of
allowing recovery in those rare instances in which a defendant
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intentionally inflicts severe emotional distress in a manner so
unusual that the victim has no other recognized theory of redress.
Id. The court also noted “[i]n creating the new tort, we never intended that it be used to evade
legislatively-imposed limitations on statutory claims or to supplant existing common law
remedies. Properly cabined, the tort simply has no application when the ‘actor intends to invade
some other legally protected interest,’ even if emotional distress results.” Id. (quoting Standard
Fruit and Vegetable Co. v. Johnson, 985 S.W.2d 62, 68 (Tex. 1998) (internal quotations
omitted)); see Jackson v. CreditWatch, Inc., 157 S.W.3d 814, 816 (Tex. 2005) (where employee
alleged sexual harassment and intentional infliction of emotional distress, the Texas Supreme
Court held that claim for intentional infliction of emotional distress failed because it was covered
by other statutory remedies).
ii.

Ordinary Employment Dispute Does Not Constitute
“Outrageous” Behavior

Even before Hoffman-LaRoche and Jackson, Texas courts had held that ordinary
employment disputes could not sustain a claim of intentional infliction of emotional distress.
Burden v. General Dynamics Corp., 60 F.3d 213, 218-19 (5th Cir. 1995); Johnson v. Merrell
Dow Pharmaceuticals, Inc., 965 F.2d 31, 33-34 (5th Cir. 1992); GTE Southwest, Inc. v. Bruce,
998 S.W.2d at 612-13; Miller v. Galveston/Houston Diocese, 911 S.W.2d 897, 900-01 (Tex.
App. - Amarillo 1995, no writ); Nayef v. Arabian American Oil Co., 895 S.W.2d 825, 828 (Tex.
App--Corpus Christi 1995, no writ). “Even though conduct may violate Title VII as sexual
harassment, it does not necessarily become intentional infliction of emotional distress under
Texas law. Only in the most unusual cases does the conduct move out of the realm of an
ordinary employment dispute into the classification of extreme and outrageous, as required for
the tort of intentional infliction of emotional distress.” Prunty v. Arkansas Freightways, Inc., 16
F.3d 649, 654 (5th Cir. 1994).
In adopting a strict approach to intentional infliction of emotional distress claims,
the Texas courts had held that employers must be able to supervise, review, criticize, demote,
transfer, and discipline employees. GTE Southwest, Inc. v. Bruce, 998 S.W.2d at 612. “Thus, to
establish a cause of action for intentional infliction of emotional distress in the workplace, an
employee must prove the existence of some conduct that brings the dispute outside the scope of
an ordinary employment dispute and into the realm of extreme and outrageous conduct.” Id. at
613. Discharging an employee, even when it may amount to a wrongful or discriminatory
discharge under Texas law, does not amount to intentional infliction of emotional distress.
Southwestern Bell Mobile Sys., Inc. v. Franco, 971 S.W.2d 52, 54-55 (Tex. 1998); Wornick Co.
v. Casas, 856 S.W.2d at 735-36.
d.

Negligent Infliction Of Emotional Distress

A claim for negligent infliction of emotional distress does not require a showing
of extreme and outrageous conduct. Rather, the standard of liability is the employer’s
negligence. A claimant must demonstrate (1) that a legal duty was breached, (2) that the
resulting emotional distress was reasonably anticipated, and (3) the emotional distress amounted
to more than minimal suffering. See Leahy v. Federal Express Corp., 609 F. Supp. 668
(E.D.N.Y. 1985); Miller v. Fairchild Indus., Inc., 876 F.2d 718 (9th Cir. 1989) (applying
California law); Payton v. Abbott Labs, 437 N.E.2d 171 (Mass. 1982). Some states, including
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Texas, have declined to recognize this tort in any instance. See Boyles v. Kerr, 855 S.W.2d 593,
595-96 (Tex. 1995); Abrams v. City of Rockville, 596 a.2d 116, 118 (Md. 1991).
e.

Fraudulent Misrepresentations

An employee may charge an employer with fraudulent misrepresentations
concerning various terms and conditions of employment in addition to misrepresentations
concerning job security. Where the employer made the promise with the intention, design, and
purpose of deceiving and/or not performing the obligation, the promise may amount to
fraudulent misrepresentation. Additionally, fraudulent representations may assume three forms:
(i) a false representation concerning a past or existing fact; (ii) a promise made with a present
intention not to perform; and (iii) a statement of opinion made with the intent to deceive. Karp v.
Cooley, 349 F. Supp. 827, 837 (S.D. Tex. 1972), aff’d, 493 F.2d 408 (5th Cir. 1974). Employers
can be found liable for inducing an employee to remain with the company through false promises
of additional benefits or job security. See, e.g., Spoljaric v. Percival Tours, Inc., 708 S.W.2d 432
(Tex. 1986). Whenever a fraud claim is used to enforce an alleged oral agreement, Texas courts
have repeatedly held that such contracts must be in writing to satisfy the Statute of Frauds.
Benoit, 728 S.W.2d at 406.
f.

Tortious Interference With Contractual Relations

To establish the necessary elements for a claim of tortious interference, the
plaintiff must show: (i) that an employment contract existed, (ii) that the defendant maliciously
interfered with the contractual relationship, and (iii) that there was no legal justification or
excuse. See Sakowitz, Inc. v. Steck, 669 S.W.2d 105 (Tex. 1984); see also Hi-Line Electric
Co. v. Dowco Electric Prods., 765 F.2d 1359 (5th Cir. 1985); compare Bagwell v. Peninsula
Regional Med. Ctr., 665 A.2d 297, 313 (Md. Ct. Spec. App. 1995) (citations omitted).
Several state courts, including Texas, have recognized that a cause of action for
tortious interference with contractual relations exists even when the employment contract is atwill. See, e.g, Sterner v. Marathon Oil Co., 767 S.W.2d 686 (Tex. 1989). In Sterner, the Texas
Supreme Court further held that the privilege of legal justification or excuse in the interference
of contractual relations is an affirmative defense upon which defendant has the burden of proof.
“Under the defense of legal justification or excuse, one is privileged to interfere with another’s
contract (1) if it is done in a bona fide exercise of his own rights, or (2) if he has an equal or
superior right in the subject matter to that of the other party.” Id. at 691.
Some jurisdictions permit a claim of tortious interference with a contract only
where the interference is effectuated by unlawful or improper means. See Walker v. Waltham
Housing Authority, 44 F.3d 1042, 1050 (1st Cir. 1995) (under Massachusetts law, tortuous
interference in the employment context requires a showing of actual malice); Metro Traffic
Control, Inc. v. Shadow Traffic Network, 27 Cal. Rptr.2d 573 (Cal. Ct. App. 1994); Unijax,
Inc. v. Champion Int’l, Inc., 516 F. Supp. 941 (S.D.N.Y. 1981, aff’d, 683 F.2d 679 (2nd Cir.
1982); Herlihy v. Metropolitan Museum of Art, 608 N.Y.S.2d 770 (N.Y. Sup. Ct. 1994)
(requiring independent tortious conduct), aff’d in part, 633 N.Y.S.2d 106 (N.Y. App. Div. 1995).
A party to a business relation cannot tortiously interfere with himself. Lone Star
Ford, Inc. v. McCormick, 838 S.W.2d 734 (Tex. App.–Houston [1st Dist.] 1992) (where the
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individual defendant (chief operating officer) was the “alter ego” of the defendant employer, he
could not “interfere” with the employer’s employment relations).
g.

Outrageous Or Abusive Discharge

Some jurisdictions have recognized tort causes of action for outrageous discharge
as illustrated by Comment (d)(2), Restatement (Second) of Torts, § 46 (1965). This suggests
that: “extreme and outrageous conduct” means conduct “so outrageous in character, and so
extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as
atrocious, and utterly intolerable in a civilized community.” See Smithson v. Nordstrom, Inc.,
664 P.2d 1119 (Or. App. 1983); M.B.M. Co., Inc. v. Counce, 596 S.W.2d 681 (1980). Texas has
not recognized this claim.
h.

Defamation

Writings or utterances published to a third party may give rise to a cause of action
for defamation. General Motors Acceptance Corp. v. Howard, 487 S.W.2d 708 (Tex. 1972). In
order for a defamatory statement to be actionable, the statement must be capable of defamatory
meaning and it must be published to another person without legal justification or excuse. Musser
v. Smith Protective Services, Inc., 723 S.W.2d 653, 654–55 (Tex. 1987). “Publication” means to
communicate defamatory information, either orally or in writing, to a third person capable of
understanding the communication’s defamatory import and in such a way that the person did so
understand. Hanssen v. Our Redeemer Lutheran Church, 938 S.W.2d 85, 92 (Tex. App.—Dallas
1996, writ denied).
While it is possible for an employee to bring such an action, a qualified privilege
exists for statements made by the employer to other persons in the employment context, where
such persons have a “corresponding interest or duty to which the communication relates.”
Garcia v. Burns, 961 S.W.2d 603, 606 (Tex. App.—San Antonio 1997, n.w.h.); see Shamley,
869 F.2d at 173 (under New York law, employee evaluations made by supervisors enjoy a
qualified privilege in defamation actions); Bagwell, 665 A.2d at 312 (under Maryland law,
character reference by former employer to prospective employer was protected by a qualified
privilege). This privilege can be lost if the statements were motivated by malice. See Garcia,
961 S.W.2d at 606; Shamley, 869 F.2d at 173; Bagwell, 665 A.2d at 312. Specifically, “[a]
statement is made with actual malice if the statement is made with knowledge of its falsity or
with reckless disregard as to its truth.” Randall’s Food Markets, Inc. , 891 S.W.2d at, 646; accord
Hagler v. Proctor & Gamble Mfg. Co., 884 S.W.2d 771, 772 (Tex. 1994). Furthermore, “[a]
defendant can establish the absence of malice by showing the speaker never entertained any
serious doubts regarding the truth of the statements.” Knox v. Taylor, 992 S.W.2d 40, 55
(Tex.App.—Houston [14th Dist.] 1999, writ denied).
In one case, a prospective employee’s execution of a standard “authorization for
release of information” was held to constitute a general consent to defamation, establishing an
absolute privilege for the former employer who had released information on the employee to the
prospective employer who obtained the authorization. Smith v. Holley, 827 S.W.2d 433 (Tex.
App.–San Antonio 1992, no writ). This case represents good news to all companies who
regularly obtain such authorizations and those who provide information under such
authorizations. The court did note, however, that the consent did not immunize defamations
which the plaintiff had no reason to anticipate, emphasizing that the plaintiff knew the defendant
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had an unfavorable opinion of her as an employee and should not have been surprised that they
passed on a negative reference of her. This decision highlights the importance of an employer’s
clear notification to the employee of the reason for discharge and not using a lay-off to
accomplish what should be a termination for cause-consistency is of utmost importance.
As discussed above, the Texas Labor Code provides qualified immunity to
employers who provide reference information on current or former employees. Texas Labor
Code §103.001 et seq. The law does not require employers to respond to reference requests, but
provides some protection for employers who do so. The law provides immunity from civil
liability for an employer who discloses information about a current or former employee unless it
is proven by clear and convincing evidence that the information disclosed was known by that
employer to be false at the time the disclosure was made or that the disclosure was made with
malice or in reckless disregard of its truth or falsity. Id. at §103.004. The law applies to
managerial employees or employees who are “authorized” to provide reference information.
a. Self-publication
Another form of defamation that an employer may be liable for is the doctrine of
“self-publications.” The Texas Supreme Court has yet to recognize the doctrine of “selfpublication” as a cause of action. See Austin v. Inet Technologies, Inc. 118 S.W.3d 491, 499
(Tex. App. – Dallas 2003, no pet.). However, employers should still remain familiar with the
elements of “self-publication” because employees continue to claim defamation through the
doctrine of “self-publication.”
In order to establish “self-publication,” a plaintiff would have to establish that: (1)
the defamed person’s transmission of the defamatory statement to a third person is made without
an awareness of the defamatory nature of the statement, and (2) the circumstances indicated that
communication to a third party was likely. See Gonzales v. Levi Strauss & Co., 70 S.W.3d 278,
283 (Tex. App.—San Antonio 2002, no pet.); Doe v. Smithkline Beecham Corp., 855 S.W.2d
248, 259 (Tex. App.—Austin 1993), aff’d as modified on other grounds, 903 S.W.2d 347 (Tex.
1995) (adopting the requirement that “self-publication” only occurs when a party establishes that
he was unaware that the defamatory nature of the statement); Austin v. Inet Technologies, Inc.,
118 S.W.3d 491, 499 (Tex. App.—Dallas 2003, no pet.) (adopting the requirement that a party
not be aware of the allegedly defamatory nature of the reason given); But see First State Bank of
Corpus Christ v. Ake, 606 S.W.2d 696, 701 (Tex.App—Corpus Christi 1980, writ ref’d n.r.e)
(finding that publication may occur where a reasonable person recognizes that communication to
a third party is likely).
i.

Invasion Of Privacy

This claim generally occurs when, for example, an employer publically
disseminates the reasons for an employee’s discharge, the contents of an employee’s
performance evaluation, or an employee’s medical condition. To succeed on this claim, an
employee must prove widespread disclosure, and that the contents were private and highly
offensive to a reasonable person. See, e.g., Patton v. Royal Indus., Inc., 70 Cal. Rptr. 44 (Cal.
Ct. App. 1968) (statements in letter informing customers of plaintiffs’ termination did not
disclose any facts they wished to keep secret).
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An employer may also encounter invasion of privacy problems if the investigation
of alleged employee misconduct is unreasonable. See K-Mart Corp. v. Trotti, 677 S.W.2d 632
(Tex. App.–Houston [1st Dist.] 1984, writ ref’d n.r.e.); Folmsbee v. Tech Tool Grinding &
Supply, 630 N.E.2d 586 (Mass. 1994) (although requiring an employee to submit to urinalysis
involves a significant invasion of privacy, employer had a legitimate business interest in
determining its employees’ effectiveness on the job) (proceeding under MASS. GEN. LAWS. ch.
214, § 1B). Contra Marrs, supra, 830 F. Supp. at 283 (surveillance of an open work area to
determine who had been picking desk locks does not invade employees’ privacy). An invasion
of privacy claim arises where an employee has an expectation of privacy in certain items, such as
a locker or desk, and the employer searches such items without first obtaining the employee’s
permission. This issue can be avoided by employers advising their employees that all such items
are subject to search anytime by the company.
Another type of invasion of privacy claim is the tort of false light invasion of
privacy. This claim arises where a person gives publicity to a matter concerning another that
places the other person before the public in a false light which would be highly offensive to a
reasonable person. The claim also requires that the person publicizing the matter must have
acted with malice. Some state courts, including Texas, have refused to recognize such a claim.
See, e.g., Elm Medical Lab., Inc. v. RKO General, Inc., 532 N.E.2d 675, 681 (Mass. 1989);
Diamond Shamrock Refining & Marketing Co., 844 S.W.2d 198 (Tex. 1992).
j.

False Imprisonment, Assault, And Battery
i.

False Imprisonment

The essential elements of a claim for false imprisonment are willful detention,
without the consent of the individual and without the authority of law. See Randall’s Food
Markets, Inc. v. Johnson, 891 S.W.2d 640, 644 (Tex. 1995) (as long as the employee is free to
leave at all times, the employer will not be liable for false imprisonment); compare Molko v.
Holy Spirit Ass’n, 762 P.2d 46, 63 (Cal. 1988); Kudatzky v. Galbreath Co., No. 96 Civ. 2693,
1997 U.S. Dist. LEXIS 14445, *3 (S.D.N.Y. Sept. 23, 1997) (employee is not falsely imprisoned
if she is questioned during regular business hours in familiar surroundings, if she is not
threatened and is free to leave at any time) (citing Malanga v. Sears, Roebuck & Co., 487
N.Y.S.2d 194, 196 (N.Y. App. Div. 1985)).
Within the employment relationship, such claims generally arise from
investigations of employee theft. See Fermino v. Fedco, Inc., 872 P.2d 559, 566 (Cal. 1994)
(workers compensation did not bar claim of employee who was involuntarily detained for more
than one hour and questioned until she was in hysterics about a minor theft); Caldor, Inc. v.
Bowden, 625 A.2d 959 (Md. 1993) (16-year-old was interrogated in a windowless room for four
hours, not allowed to phone his mother, and coerced into signing admission). In one instance,
however, a female employee sued her employer and supervisor for false imprisonment arising
out of alleged sexual harassing conduct. In re Smith Barney, Inc., No. 05-96-00554-CV, 1998
Tex. App. LEXIS 4273 (Tex. App.—Dallas, July 16, 1998, n.w.h.) (unpublished); see also Doe
v. Purity Supreme, Inc., 664 N.E.2d 815, 820 (Mass. 1996) (employer not liable for one
employee’s sexual assault of another, for although workers’ compensation does not bar recovery
of emotional distress damages resulting from false imprisonment, an employer may not be
vicariously liable for acts of an employee who is not acting within the scope of employment).
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ii.

Assault And Battery

Assault and battery claims are frequently asserted in sexual harassment cases as
well as in other types of employment cases. When an employee is assaulted or intentionally
injured in the workplace, the main issue is whether the state workers’ compensation scheme bars
a private right of action against the employer. See Doe, 664 N.E.2d at 817 (employee’s claim
against employer for physical and mental damages arising out of another employee’s sexual
assault of her was barred by workers’ compensation); Caballero v. Third Albany Corp., 654
N.Y.S.2d 866, 869 (N.Y. App. Div. 1997) (workplace touching by co-worker is not exempt from
exclusivity provisions of workers’ compensation act). Depending on the statute’s language, the
inquiry may center around the intent of the employer regarding the injury, rather than that of the
aggressor. See Fermino, 872 P.2d 563 (intentional acts of assault are outside the scope of
employment and not barred by workers’ compensation); Tynes, 867 F. Supp. at 332-33 (assault
by co-worker may in certain circumstances be attributed to the employer to allow option to sue in
tort); Doerflet-Casner v. Placer County Dept. of Public Works, No. Civ. S-03-1864 WBS KJM,
2006 WL 1581856, at *8 (E.D. Cal. Jun. 2, 2006) (noting that, under California law, horseplay is
viewed as being within the scope of employment and is actionable under the workers’
compensation act); Knight v. City Streets L.L.C., 167 S.W.3d 580, 583 (Tex. App.–– Houston
[14th Dist.] 2005) (where night club employees allegedly assaulted a patron after hours the court
held they were not acting within the scope of their employment because “an assault by an
employee will be found to be within the scope of employment when the assault is of the same
general nature as the conduct authorized by the employer or is incidental to the conduct
authorized”).
XI.

PREVENTATIVE MEASURES DESIGNED TO AVOID CLAIMS

When the employer’s disciplinary action rises to the level of discharge, a number
of considerations must be made. Strong, yet well-considered, discharge decisions are the best
defense for avoiding employment lawsuits. As with evaluations and disciplinary actions, the
employer’s decision to discharge an employee must be based on legitimate, nondiscriminatory
reasons. If the employer’s decision to terminate the employee is not based on the employee’s
poor performance, but rather on the employee’s inability to perform the essential functions of the
position with or without reasonable accommodation, this fact must also be well-documented and
supported by medical opinion.
1.

The Effective Use Of Employee Evaluations

The evaluation of an employee’s performance is a critical factor which affects the
employee’s career, salary, expectations and retention. Employees use the evaluation process to
evaluate the employer’s fairness. Evaluations should be realistic assessments which should both
point out strengths and weaknesses. Supervisors often mistakenly believe that an artificially high
rating encourages better performance. Such evaluations are critical adverse pieces of evidence in
employment litigation. Rather, performance problems should be dealt with promptly and
honestly.
2.

Personnel Policies As A Defense To A Termination Claim

A handbook adopted by an employer can become a part of an employment
contract and limit the employer’s right to discharge an employee. However, in order to modify
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an at-will relationship, the handbook must specifically and expressly limit the employment
relationship and curtail “in a meaningful and special way” the employer’s right to terminate the
employee. All handbooks and company policies should contain disclaimer language similar to
the following:
This handbook is intended solely as a guide. The language used in
this handbook should not be construed as creating a contract of
employment between the employer and any of its employees. The
employer expressly retains the right to unilaterally modify or
amend this handbook, at the employer’s sole discretion, with or
without notice to the employer’s employees.
If a probationary period is utilized, the employer should be careful to clearly
indicate that successful completion of the probationary period should not be construed as
creating a contract, guaranteeing the employment for any specific duration or establishing a “just
cause” termination standard.
If the employer intends, in either its employee handbook or in its personnel
policies, to provide employees with a list of violations which can result in termination, there
should be a disclaimer which indicates that the list should not be viewed as all inclusive or as
limiting in any way the employer’s right to terminate employment.
Finally, no one employee should be treated differently than any other employee.
The uniform application of acceptable performance standards is a must for all employers.
3.

Conducting Adequate Investigations Before Discharge

There must be appropriate checks and balances in place to ensure that the decision
to terminate an employee is not based on any impermissible factor. For example, a front-line
supervisor should not be allowed to discharge an employee without the review and consent of a
member of higher management. The employer’s employment attorney and/or human resources
manager should also be consulted prior to the discharge decision being made. When time is of
the essence and the employee must be removed from his or her designated position quickly, the
supervisor should inform the employee that he or she is suspended pending an investigation.
During the period of suspension, the supervisor’s termination recommendation can be
investigated and adequately deliberated.
The following checklist will enable the employer conducting an investigation to
ensure, to the best of its ability, that the termination decision is grounded in legitimate and nondiscriminatory reasons:
1.

The employer must obtain all relevant facts prior to terminating the
employee. In particular, the employer should ask the subject employee for
his or her explanation of the incident(s) that precipitated the
recommendation that the employee be discharged. From this interview,
the employer should generate detailed notes of the employee’s admissions,
alibis, or outbursts.
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2.

The recommendation to terminate the employee must be based on
provable facts, rather than suspicions or feelings. Where the observations
of witnesses will be at issue, the employer should obtain signed witness
statements. The employer must also collect the documentary evidence
that will support the discharge recommendation. If the proposed discharge
is for substandard performance, the employer must compare the
employee’s work product, error rates, and/or productivity rates with those
of other employees to ensure that the employee at issue is truly the worst
performer. On the other hand, if the proposed discharge is based on the
employee’s inability to perform the essential functions of the position, the
employee’s physical condition must be well-documented by medical
opinion.

3.

If the situation at hand is covered by one of the employer’s policies, the
employer must ensure that the discharge is consistent with the applicable
policy, procedure, or rule.

4.

Where possible, the employer should inform the employee of the
performance standard expected and of the company’s rules and policies. It
is important that the employee understand such standards, policies, or
rules.

5.

Except in the case of serious misconduct, a termination decision will
appear more fair and reasonable if the employee has been formally
disciplined in the past for a similar performance violation or rule violation.

6.

If the employee has been disciplined in the past, was the employee told
that further violations would, or at a minimum could, result in
termination?

7.

If the employee has been disciplined in the past, the employer’s
termination decision will appear more fair and reasonable if the employee
has been given sufficient time to correct the deficiency in performance or
conduct that precipitated the earlier discipline.

8.

The employer must document in writing all important details of past
discipline and counseling, as well as the final incident, to prove that
termination was justified. If the termination decision is based on the
employee’s inability to perform the essential functions of the job, the
employer should document all attempts at reasonable accommodation, all
measures of accommodation suggested by the employee, and the fact that
no position for which the employee is qualified is currently available. If
the employer is refusing a requested accommodation by the employee on
the basis that the accommodation would unduly burden the employer, this
fact must also be documented and supported by competent evidence.
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9.

Prior to termination, the employer must evaluate the employee’s entire
personnel record, including recent performance evaluations, and must give
appropriate weight to the employee’s performance history. In reviewing
the employee’s history, the employee should not review the employee’s
workers’ compensation or medical files. (If the termination is based on
the employee’s inability to perform the essential functions of the position,
this would necessarily entail the employer’s review of the employee’s
medical files.) This action could suggest that the employer is weighing
the number of workers’ compensation claims or the physical condition of
the employee in the decision to terminate the employee. If recent
performance appraisals were favorable, can the employer explain why the
employee should be terminated rather than warned or reevaluated?

10.

The employer must also consider any mitigating factors that might be
present (e.g., illness, death in the family, long service, etc.) and determine
whether these factors are outweighed by the seriousness of the employee’s
misconduct or deficiencies in job performance. If the employee’s job
performance is poor because the employee requires reasonable
accommodation, the employer must provide such, if possible, and
determine whether the employee can perform satisfactorily with
accommodation before terminating the employee, assuming that the
employee is disabled within the meaning of the ADA.

11.

The employer must also consider alternatives to termination such as
demotion, transfer, and/or warnings. If the employee’s poor work
performance is related to his or her disability, the employer must assess
whether reasonable accommodation or reassignment to a vacant position
for which the employee is qualified might alleviate the performance
problems.

12.

The employer must determine whether the discharge is consistent with the
company’s past practices and dealings with other similarly situated
employees. For example, if the choice is between termination and the
creation of a light-duty position, the employer must consider if it has
created light-duty positions for other disabled employees.

13.

Prior to termination, the employer must ensure that the employee’s
supervisor, the supervisor’s superior, and the employer’s attorney and/or
human resources manager concur in the termination decision. If there are
differences, the employer must determine the reasons for the differences
by discussing such issue with those who are opposed to terminating the
employee.

Based on the employer’s investigation and favorable answers to the above
questions and practical considerations, the employer must finally determine whether it can
convince a jury of twelve (12) ordinary individuals (who likely may be sympathetic to the
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employee) that the discharge was reasonable. In termination cases, the ultimate issue
customarily considered by juries is whether the employer’s decision to terminate the employee
was “fair and reasonable.” If the employer acted harshly and cannot logically support its
decision, chances are that the jury will hold that the employer’s termination of the employee was
wrongful.
4.

Consistent Application Of
Employees

Disciplinary

Action

Towards

All

The company handbook should provide a reasonable (discretionary) procedure for
disciplining employees. These policies should be followed consistently with all employees. All
such disciplinary policies should reserve the option for management to immediately terminate
employees if management believes that a termination rather than discipline is the most
appropriate action.
Employers should develop a policy that best suits their operation and, most
importantly, make sure their supervisors: (1) understand it; (2) consistently apply and enforce it;
(3) properly document incidents that result in discipline; and (4) never terminate an employee
until the situation has been fully investigated in a fair and impartial manner.
Where appropriate, consider using progressive discipline before ultimately
terminating an employee. Steps can include verbal warning; written warning; suspension with
pay; suspension without pay; then termination. The purpose of progressive discipline is to
inform the employee of the seriousness of their poor performance or misconduct. Each step
should be documented in writing. The employee should be informed verbally and in writing
what specific rule they have violated or what specific performance standard they have failed to
meet. In this way, should a termination ultimately result, the employer will have a documented
paper trail concerning the problems encountered and the opportunities given to the employee to
improve their performance or reform their behavior. Employees should be clearly told what they
did wrong and what they were expected to do to improve their performance and keep their job.
This communication must be done clearly and in writing.
There are numerous advantages to using progressive discipline. It provides
excellent documentation of employee conduct and it gives employees an opportunity to correct
bad habits and/or poor performance. Progressive discipline is helpful, but employers should be
consistent in how such discipline is implemented. More importantly, the employer should not
limit its ability to immediately terminate an employee for violating any of its rules, policies or
procedures. Instead of listing definite steps that must be followed, a company should use
language similar to the following: “The company may choose to subject an employee to a
progressive disciplinary procedure upon discovery of certain employee misconduct.”
Progressive discipline should not have too many steps, and should not be too complicated for a
supervisor to handle.
Where an incident of misconduct such as alleged theft, fighting on the job, or
possession of an illegal drug allegedly occurs, it is very important for the employer to thoroughly
investigate the matter. Written statements should be taken from all involved witnesses. The
justification for the ultimate personnel action should be well documented.
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The problem employee is subject to the same disciplinary guidelines as all other
employees. Consider the checklist of factors to consider when dealing with problem employees
and ask the following questions:
1.

Will the disciplinary action the employer has in mind create an opening
for the employee to claim that he or she is being discriminated against
because of some protected status?

2.

Has the employer applied the same discipline policy to all employees?

3.

Are the company’s expectations of all employees regarding work
performance the same?

4.

Has the employer made an effort to work with the problem worker (i.e.,
fair notice of defective work and opportunity to cure, offer of on-the-job
training, offer of outside training)?

5.

Implementing Essential Documentation Practices

The evaluation of an employee’s performance is a critical factor which affects the
employee’s career, salary, expectations, and retention. Employees use the evaluation process to
evaluate the employer’s fairness. Evaluations should be realistic assessments which should both
point out strengths and weaknesses. Supervisors often mistakenly believe that an artificially high
rating encourages better performance. Such evaluations are critical adverse pieces of evidence in
employment litigation. Performance problems should be dealt with promptly and honestly.
Performance evaluations can benefit both the employer and the employee if used
properly, by:


Keeping employees informed as to whether their job performance is
satisfactory or unsatisfactory and providing an opportunity for praise or
constructive criticism where deserved;



Providing employees suggestions or recommendations for improving their
performance;



Providing a procedure by which companies regularly assess their
employees, thereby avoiding situations where borderline employees or
chronic complainers hang-on indefinitely; and



Flushing out other internal problems before they fester and become legal
issues.
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It should be noted, however, that performance evaluations can work to the serious
detriment of a company if supervisors fail to give them the attention they deserve and/or if
supervisors are not candid and give inflated evaluations, thereby giving below average
employees an undeserved rating of satisfactory or better. Many former employees have
successfully challenged their termination in court on the basis of an undeserved satisfactory
performance evaluation. In these types of cases, the supervisor usually was “too nice” to
accurately rate the employee and afraid to have to communicate an unsatisfactory rating to the
employee. These pitfalls, however, can be avoided and should not outweigh the many positive
aspects of performance evaluations. Other factors to consider when drafting an effective
performance evaluation form are:
1.

The evaluation form should be tailored to the job and not vice versa.
Large companies should use a separate form for production employees,
office employees, technical employees, etc.

2.

The criteria on the evaluation form should be as objective (i.e., quality of
work, attendance, etc.) as is practically possible and subjective criteria
(i.e., attitude, initiative, etc.) should be limited.

3.

The criteria by which an employee’s performance is measured or
evaluated should be clearly defined so the person performing the review
will understand exactly what he or she is analyzing and evaluating. For
instance, instead of rating quality of work on a 1-10 basis, the various
levels of performance should be defined.

4.

Criteria that are capable of numerous interpretations, such as integrity, or
loyalty, should not be used.

5.

More than one management representative should participate in the
evaluation to ensure its accuracy.

6.

The employee should be given the opportunity to review and comment on
the evaluation or any other aspect of his or her job.

7.

The employee should be required to sign the review to avoid a dispute
over whether the employee actually received the review.

8.

The evaluation should be conducted regularly, i.e., semi-annually or
annually.

By the proper documentation of performance, both through the performance
evaluation process and through the use of progressive discipline, the employer can create the
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documentation necessary to support a termination, and defend against a charge of wrongful
termination or retaliation.
6.

Steps To Be Considered When Firing An Employee

A thorough analysis should be made of any termination decision. If the company
decides that a termination is necessary, someone still needs to carry out that decision. Careful
consideration should be given how the termination is carried out.
a.

Plan Details of Termination

Coordinate with benefits personnel regarding final benefits to be offered/paid:
two weeks pay in lieu of notice, unused vacation or sick time, severance, insurance options
including COBRA rights, amount to include in final paycheck as salary through date of
termination, etc. At least two persons should advise the employee of his/her termination (never
terminate one-on-one). This helps to avoid credibility issues as to who said what. Before the
termination meeting, the employee who is responsible for the termination should prepare a list of
points to cover. It is important that the manger is brief in stating the decision and reasons for
termination. Finally, the employee in charge of the termination should not engage in a debate
with the terminated employee. The discussion should cover housekeeping details such as
benefits, pay, etc.
b.

Documentation

Complete all termination paperwork consistently, including any statement
provided to any governmental agency. Be concise in reason for discharge, do not elaborate. Be
sure paperwork reflects what employee was told as to the reason for discharge.
c.

Outplacement

Outplacement is usually provided only in layoff situations or where a severance
package has been negotiated. The company should carefully evaluate the cost to the company of
providing outplacement services versus paying the employee a lump sum amount in lieu of
outplacement assistance.
d.

Things to Avoid

Certain actions should be avoided by the employer. These include:
i.

Forcing an employee to resign by gradually taking away their
duties and responsibilities or otherwise making their work life
miserable;

ii.

Failing to counsel or criticize an employee until his or her situation
reaches the point of no return;

iii.

Sparing the employee from the pain of hearing the real reason for
the termination. Candy coating the reason or concealing the reason
is a mistake and will be used against the employer in subsequent
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litigation. The argument will be that the employer lied about the
stated reason at the termination interview to conceal their real
intent: illegal discrimination because of sex, race or other
impermissible purpose.
7.

Preparing The Defensible Discharge
a.

Review Documentation

Before terminating an employee, an employer should be very familiar with all of
the information in the employee’s file. Reviewing the file will allow the employer to determine
if there are any potential issues involving Title VII, the ADA, ADEA, OSHA, FMLA, Workers’
Compensation, or any other laws which limit an employer’s ability to terminate an employee.
b.

Conduct a Thorough Investigation

Employers should never make discharge decisions before thoroughly
investigating the matter. Employers should also suspend employees who may be guilty of
misconduct while the investigation occurs. In addition, employers should identify all possible
witnesses and interview those individuals. All interviews should be well-documented and
witnessed by one or more unbiased parties.
c.

Identify the Real Reason for the Termination

An employer should not give one reason for terminating an employee when the
real reason is something else.13 This practice will cause problems. The employer should confirm
that the real reason for the plaintiff’s termination is supported with adequate evidence. The
reason for the proposed termination should be consistent with documentation in the employee’s
file.
d.

Independent Review

To assist the employer in determining whether the real reason for termination is
properly supported, an employer should have an independent third party review the relevant facts
and circumstances. Such a review should avoid a situation where the discharge decision is based
on emotional considerations.
e.

Interviewing An Employee Before Announcing The Decision

An employer should never make a decision to discharge an employee without
allowing the employee to tell his or her side of the story. The employee may provide
information establishing that he or she has not engaged in conduct that would justify discharge.
In addition, the employer is likely to obtain useful information–such as an admission–if the
employee is questioned before the discharge is announced.

13

A common example of such an occurrence i s when the real reason for the termination i s poor
performance, but the employer claims that the reason is insubordination.
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An interview also allows the employer to consider the employee’s demeanor, and
might reveal grounds which further justify the discharge decision. For example, if the employee
refuses to cooperate with the employer during this meeting, the employer may include
insubordination on the discharge notice.
Employers should always have two members of management conduct any
employee interviews so that there can be more than one witness if the employee attempts to
make any claims regarding what was said or done in the actual meeting.
f.

Consider Final Warning Option

Where there may be a dispute as to whether the charge is justified, the employer
should consider using the incident as an opportunity to issue a final warning (also known in some
industries as a Decision Making Leave or “DML”) to the employee. This option should not
cause problems with the disciplinary procedure if the disciplinary procedure has been properly
worded.
g.

Conduct an Exit Interview

If at all possible, an employer should conduct an exit interview with the employee
after making the discharge decision. This interview can take place either after the employee has
had an opportunity to explain or at a separate meeting. The employer should not argue with the
employee, but should try to create a relaxed environment.
The employer, when giving the reason for the employee’s termination, should
give only the real reason for the termination and provide only evidence that can be defended.
The employer should use the time to explain to the employee his COBRA benefits and provide
an opportunity for the employee to obtain his belongings.
The employer should not escort the employee from the premises unless absolutely
necessary. Employees who have been escorted from the plant in front of their fellow employees
have often sued the company for defamation.
h.

Post Termination Matters

An employer should not overlook the proper handling of an unemployment claim.
In addition, an employer should have a set procedure for handling requests for employment
references regarding the discharged employee. One human resources staff member should be
designated to handle such requests.
8.

Practical Tips For Reducing The Risk Of An Employee Lawsuit

Avoiding litigation may not be easy to do since lawsuits are easy to bring.
However, companies can prepare for litigation by following careful steps in dealing with
employees. A successful defense begins with good company policies that are consistently
followed and applied.
Helpful steps include:
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1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.

13.
14.
15.
16.
17.
18.

9.

Be considerate of all employees, treat employees fairly and with respect.
Educate supervisors about warning signals, i.e., protected categories of
employees.
Establish guidelines for dealing with employees: criteria for excessive
absenteeism, how to deal with work performance problems and what
actions justify immediate discharge.
Follow established guidelines, do not vary actions based on the identity of
the employee.
Set up a review procedure for personnel decisions. A review of
disciplinary or termination decisions may safeguard against a problem
before it occurs.
Confirm all necessary facts, data and documents to support decision. Be
sure no sensitive areas are raised (age, sex, etc.).
Be consistent.
Give particular consideration to long term
employees.
Consider whether an affected employee has some type of protected status,
(i.e., did he/she just have an on-the-job injury).
Be fair. All personnel actions should be reviewed for how a jury would
feel about the action.
Limit information about personnel actions to only those with a clear
business need to know.
Discuss disciplinary issues with employees in private (with a management
witness if possible); do not berate employees in front of co-workers. An
embarrassed, humiliated or angry employee is more likely to fight back,
and that may include a lawsuit.
Document disciplinary actions, even verbal reprimands.
Investigate all sides to a story and, if multiple employees are involved,
treat them equally.
Consider the possibility of severance pay in exchange for a release.
Be considerate of the employee during the termination interview and in all
circumstances surrounding the employee’s departure.
Limit reference information to neutral reference only (i.e., dates of
employment and position held) unless a signed release is obtained.
Include “at-will” disclaimers everywhere: in handbooks, on
acknowledgment pages signed by employee, on employment applications
and anywhere else feasible.
Final Considerations

If the ultimate decision is to terminate the employee, these final considerations
may minimize the prospects of litigation and the likelihood that any litigation filed by the former
employee will be successful:


Get your story straight:
a.
Do not give one reason to one agency and another story to another
agency.
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b.

2.

Do not have different reasons articulated within personnel file (or
other employer files); it could create a fact issue and call the
employer’s credibility into question.
Be considerate of all employees, treat employees fairly and with respect.

3.

Educate supervisors about warning signals, protected categories of
employees, etc.

4.

Follow established guidelines.

5.

Set up a review procedure for personnel decisions. A review of
disciplinary or termination decisions may safeguard against a problem
before it occurs.

6.

Confirm all necessary facts, data and documents to support decision. Be
sure no sensitive areas are raised (age, sex, etc.).

7.

Be fair. All personnel actions should be reviewed for how a jury would
feel about the action.

8.

Limit information about personnel actions to only those with a clear
business need to know.
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9.

10.

XII.

Discuss disciplinary issues with employees in private (with a management
witness if possible); do not berate employees in front of co-workers. An
embarrassed, humiliated or angry employee is more likely to fight back,
and that may include a lawsuit.
Investigate all sides to a story and, if multiple employees are involved,
treat them equally.

11.

Consider the possibility of severance pay in exchange for a release.

12.

Be considerate of the employee during the termination interview and in all
circumstances surrounding the employee’s departure.

13.

Limit reference information to neutral reference only (i.e., dates of
employment and position held) unless a signed release is obtained (put
onus on prospective employer).

14.

Include “at-will” disclaimers everywhere: in handbooks, on
acknowledgment pages signed by employee, on employment applications
and anywhere else feasible.

EMPLOYER MISTAKES – THE TOP TEN LIST

Employment related lawsuits have increased substantially. Employment
discrimination lawsuits now constitute more than 20% of all civil lawsuits. With the number of
employment-related lawsuits increasing, certain trends have become noticeable. It appears that
the increase in litigation may be at least partially the result of employers making many of the
same types of mistakes over and over again. The following is a list of the author’s view of the
most frequently made mistakes by employers.
A.

Not Conducting Background Checks On Prospective Employees And/Or
Conducting Inadequate Background Checks

An increasing number of employment law cases contain allegations of negligent
hiring of employees. Under this theory of liability, one of the employer’s employees, or some
other third party, alleges that the employer created an unreasonable risk of harm to the employee
or third party by hiring a person whom the employer knew or, through reasonable inquiry or
investigation, should have known, posed a risk of harm to the employee or third party.
Typically, negligent hiring suits arise after one of the employer’s workers somehow harms or
injures one of his coworkers or one of the employer’s customers, and that person sues the
employer for the injury. Basically, the employee or third party who has been somehow injured
by one of the employer’s workers argues that “if you, Mr. Employer, had checked out this
person’s background, then you never would have hired him and, consequently, he never would
have been able to come into contact with me and hurt me.”
A case that demonstrates this theory of liability well, and why it is important for
employers to conduct adequate background investigations on prospective employees, is an
unreported case from Seguin, Texas, wherein a woman claimed that she was raped in her home

by a salesman for a vacuum cleaner company. A jury awarded the woman $1.7 million after
finding that the employer was negligent in hiring a man, who was reportedly on probation for
conviction of indecency with a child, for one of its salesperson positions. According to the
woman, the employer hired the ex-convict without conducting a criminal background check on
him or even calling any of his previous employers.
In another case, a jury awarded actual and punitive damages against a nursing home
that hired an unlicensed nurse with 56 criminal offenses who assaulted an elderly visitor to the
nursing home. Deering West Nursing Ctr. v. Scott, 787 S.W.2d 494 (Tex. App.–El Paso, 1990,
writ denied). In upholding the verdict on appeal, the court noted that the nursing home had made
no effort to verify whether the employee was a licensed nurse or to check the employee’s
criminal record.
While it cannot be said with certainty that incidents like these would not have
occurred (and will not occur) if employers conduct adequate background checks and hire only
those persons whom the background investigations reveal are “clean,” employers stand a better
chance of escaping liability if they can show that they did conduct a reasonable investigation on
their prospective employees and they had no reason to know or believe that the persons they hire
would cause harm to their co-workers or third parties.
B.

Not Providing Accurate And/Or Adequate References

The flip side of not conducting adequate background checks is not providing accurate
or adequate references to other employers who do conduct such investigations. Often times,
once an employer has discharged a problem employee, it takes a “good riddance” attitude and
tries to wash its hands of any and all connection with that person. The reasons for this type of
attitude vary, but nonetheless may be justifiable. For example, many employers fear that they
may become the subject of a defamation or other lawsuit if they provide negative (albeit truthful)
information about a former employee. Consequently, employers often limit the type of
information that they will provide regarding a former employee to only the former employee’s
hire date with the company, his ending date, and his rate of pay.
While this strategy may be advisable and wise in many instances, sometimes it may
cause trouble and prove to be more costly than providing accurate information about a former
employee. Especially in cases where an employer has information that its former employee
engaged in conduct that caused harm (or had the potential of causing harm) to others while in its
employ, and/or in cases where the employer knows that the former employee is applying for
work in which the former employee may likely cause harm to others, then the employer may
have a duty to advise the would-be employer of such information. Industries where such a duty
can be expected to be found are the health care industry, the transportation/common carrier
industry, and any industry where employees have substantial personal contact with the general
public. One can easily envision a jury’s disfavor or contempt for, as an example, a hospital
employer who knew that one of its former nurses was poisoning patients, but failed to provide
that information to another would-be hospital employer who inquired about the nurse’s
qualifications during a background check; or a taxi cab company who knew that one of its former

drivers had been involved in three traffic accidents while transporting customers because he was
intoxicated but failed to disclose it.
Employers should not go to the extreme and provide glowing references for problem
former employees. In a California case, four school districts were found liable for negligent
misrepresentation for providing reference letters on a former teacher after a student at the
teacher’s new school accused him of molesting her. Randi W. v Livingston Union School Dist.,
No. F0202849, 1996 Cal. App. Lexis 26 (Cal. Ct. App., Jan. 11, 1996). Although the school
districts were allegedly aware that the former teacher had engaged in sexual misconduct with
female students during his employment with them, each school district nevertheless wrote
reference letters which extolled the former employee’s abilities and recommended him for
employment. In finding the school districts liable for negligent misrepresentation, the court
recognized that although one may be under no duty to speak as to a particular matter, once he
undertakes to do so, “he is bound not only to state truly what he tells, but also not to suppress or
conceal any facts within his knowledge which materially qualify those stated.” The court noted
that the reference letters in question were not limited to the former employee’s teaching or
administrative abilities, but offered opinions about his personal qualities, describing him as
having “high standards” and relating “well to students.” The court found that providing this
information, without discussing the alleged inappropriate incidents, “rendered the letters
misleading half-truths.”
Notwithstanding the above, employers should not gossip about or otherwise discuss
their former employees with reckless abandon. They should not provide would-be employers
with rumors or other non-verified, speculative information. However, if there are facts about a
former employee that could reasonably aid an employer in determining whether hiring that
person could pose a reasonable risk of harm to others, then disclosure of such information should
be considered.
C.

Not Following Progressive Discipline Policies And Not Properly Documenting
Employees’ Files

One of the single most frustrating pieces of information that can be discovered during
the course of employment litigation is that an employee who is now suing an employer for some
type of discrimination should have been discharged, or at least disciplined, long before the
incident giving rise to the lawsuit occurred, but the employer failed to do so. In far too many
cases, during the course of the investigation of the facts of a case, the employer’s attorneys
discover information about the employee which should have resulted in some type of
disciplinary action against the employee (i.e., the employee had a history of absenteeism or
failing to show up for work as scheduled, or had been the subject of three sexual harassment
complaints, or had been clocking in at work and then leaving the facility). Yet, when the
attorneys review the employee’s personnel file, there is no mention or notation of any of those
incidents or problems. In the worst case scenario, the only documents in the employee’s file are
an acknowledgment form that the employee signed upon being hired by the company which
states that he is subject to immediate discharge for any of those violations and a three-year-old

performance evaluation which commends the employee for his hard work and overtime hours
and his ability to get along and work well with his co-workers.
The mere recitation of such facts should indicate the awful, and probably
unnecessary, predicament in which the employer, and its attorneys, have now found themselves.
While the fact that evidence of such problems is not contained in the employee’s file does not
mean that it cannot be used by the employer during the litigation simply because it is not written
down, obviously it would have been better, and perhaps more convincing to a jury, if that
evidence was presented in hard copy form. That way, the employer would not have to rely on
testimony of witnesses who may or may not still be employed by, able to be located by, or loyal
to the employer.
D.

Not Keeping Personnel Policies And Manuals Updated

A bad or out-dated personnel policy or manual may be even worse than not having
one at all. Because there are more and more laws affecting the employment relationship as the
years pass and interpretations of those laws by the courts are ever-changing, a personnel policy
or manual that was “good” at one time may not be good and/or effective later. Having a
relationship with competent labor and employment counsel may be helpful in this respect
because counsel may be better able to keep abreast of changes in the law.
Additionally, some laws mandate that notice of employees’ rights be given to
employees in writing. For example, the FMLA, supra, specifically requires that “[i]f an
employer has any written guidance to employees concerning employee benefits or leave rights,
such as in an employee handbook, information concerning FMLA entitlement and employee
obligations under the FMLA must be included in the handbook or other document.”
Consequently, a personnel policy or manual that was written prior to the effective date of the
FMLA and that has not been updated since then probably does not contain an FMLA policy and
may therefore run afoul of the law.
E.

Not Making Informed Employment Decisions Or Not Coordinating Responses
To State Administrative Agencies, The Equal Employment Opportunity
Commission And/Or The Department Of Labor

Because most employers these days, and especially larger corporations, usually have
Human Resources (“HR”) personnel which are separate and apart from and work independently
of managers who do the day-to-day overseeing of employees, it is not uncommon for HR
personnel to have information about an employee that his or her immediate supervisor does not
have (and vice versa). Moreover, some statutes, such as the Americans With Disabilities Act
(“ADA”), supra, specifically require that some information about employees be kept confidential
and communicated to others only on a need-to-know basis. As a result of these situations, it is
likely that supervisors may not have all the information that they should have to evaluate
problems with an employee’s performance and to make informed employment decisions. This is
not to say that employees are (or should be) excused from informing either or both their

employer’s HR personnel and their immediate supervisors of information which may explain a
perceived performance problem (e.g., like missing work because of an on-the-job injury);
however, HR and management personnel should recognize the possibility of not knowing all the
information which may be relevant to making employment decisions.
A situation in which a lack of knowledge may result in litigation often arises
following an on-the-job injury. In most states, it is illegal for an employer to discharge or
otherwise discriminate against an employee for filing a workers’ compensation claim or
otherwise exercising rights under the state Workers’ Compensation Act. In a few Texas cases,
for example, employers have been successful in arguing that because the person making the
decision to discharge an employee who has filed a workers’ compensation claim was unaware
that the employee had filed such a claim, then the employee cannot establish that discrimination
under the statute. See, e.g., Palmer v. Miller Brewing Co., 852 S.W.2d 57, 61 (Tex. App.–Fort
Worth 1993, writ denied). However, other employers have not been so lucky. See, e.g., MidSouth Bottling Co. v. Cigainero, 799 S.W.2d 385 (Tex. App.–Texarkana 1990, writ denied).
Thus, before making any employment decisions, and specifically a decision to terminate an
employee, management and HR personnel should discuss the situation to determine whether
there are any extenuating circumstances or mitigating factors which could influence the decision.
In addition, whenever an employer is asked to respond to a formal charge of
discrimination – or even just questions from the various governmental agencies charged with
enforcement of the employment statutes-employers should thoroughly investigate the facts
regarding the allegations made by the employee; inquire about such allegations from its HR
personnel, its supervisory personnel, and even the employee’s co-workers; and prepare factually
correct responses to the questions and/or allegations. Moreover, employers should also make
sure that all responses made to the various agencies are consistent. For example, an employer
should not tell the workers’ compensation agency that an employee was discharged for rudeness
to a customer, and then tell the EEOC that the employee was discharged for excessive
absenteeism. Inconsistencies in such responses, while perhaps capable of being explained, may
result in the employer being unable to obtain summary judgment dismissal of a case and may
ultimately make the employer look dishonest to a jury. See Wal-Mart Stores, Inc. v. Kee, 743
S.W. 2d 296 (Tex. App.–Tyler 1988, no writ) (upholding a jury verdict against the employer
based in part on the fact that the personnel manager had given three different reasons for the
worker’s discharge).
F.

Permitting Too Many “Stray Comments” In The Workplace

Employers have benefited greatly from court holdings that “stray comments” in the
workplace do not constitute evidence of discrimination. Nonetheless, employers should attempt
to prohibit comments that appear disparaging (and especially those that appear to be based on a
protected category such as race, sex, national origin, disability, etc.). As the country has
attempted to become more “politically correct,” words that may have been viewed as harmless or
even funny in times past, may not be given such characterization any more. After a while, “stray
comments” appear to be less and less “stray,” and instead become “smoking gun” evidence of
discrimination. Sylvester v. Callon Energy Servs., Inc., 791 F.2d 520 (5th Cir. 1986)(evidence

that the employer “wasn’t sleeping with no (expletive deleted)” mandated reversal of judgment
in favor of employer).
G.

Making Promises That Cannot Be And/Or That Are Not Intended To Be Kept

Most employers are fortunate to be covered by the employment-at-will doctrine.
Unfortunately, however, the at-will doctrine is often called into question because of verbal
promises made by an employer’s managers or supervisors. While perhaps made with the best of
intentions, supervisors and managers should be careful not to make statements which may be
interpreted as promising employees employment for any definite length of time or guaranteeing
them any particular rights, unless the employer actually intends to do so.
Along these same lines, employers should also make sure that their written
employment policies and/or manuals do not create rights for employees that are not intended.
Any and all written policies should contain a disclaimer which specifically advises employees
that the policies do not alter the at-will relationship or otherwise create rights in favor of
employees which are not already established by law. The Texas Supreme Court has stated that a
proper disclaimer in a personnel policy or manual will defeat any arguments by an employee that
the at-will nature of her employment was altered by such policies. Federal Express Corp. v.
Dutschmann, 846 S.W.2d 282 (Tex. 1993).
H.

Not Taking Complaints Of Sexual Harassment Seriously

Employers who take prompt and effective remedial action upon being advised of
allegations of sexual harassment are often able to obtain a dismissal of such claims via summary
judgment. See, e.g., Sims v. Brown & Root Indus. Servs., Inc., No. 95-30440 (5th Cir. Jan. 23,
1995)(refusing to hold the employer liable for sexual harassment by a supervisor because it
immediately investigated the complaint and took prompt remedial action to end the conduct);
Gearhart v. Eye Care Ctrs. of Amer., Inc., 888 F.Supp. 814 (S.D. Tex. 1995) (granting summary
judgment in favor of employer). Employers should take all complaints of sexual harassment
seriously. This is not to say that employers should hire any of the various “experts” who offer
sensitivity and other types of training which purportedly teach people how to appropriately
interact with each other every time a complaint of “sexual harassment” is made. However, one
need only be reminded of the $50 million verdict recently awarded against Wal-Mart to a woman
who claimed that she was sexually harassed and that her complaints to management about the
conduct were ignored, to understand the importance of taking such complaints seriously.
I.

Not Complying With The Various Record-Keeping Requirements And/Or Not
Having The Required EEOC, OSHA, DOL And Other Posters In The
Workplace

Typically, after an employee has filed a charge of discrimination with any one of the
various enforcement agencies, a request for information, including documents, follows.
Unfortunately, it is often at this time that employers find out they have not been complying with

the various record-keeping requirements mandated by law. Although non-compliance with such
requirements should not mean that the agencies will issue a finding against the employer with
respect to the particular charge filed by the employee, the agency may issue its own charge or
citation against the employer for not complying with the record-keeping rules.
Although each federal employment statute has different record retention
requirements, as a rule of thumb, employers should generally retain employment records for
three years. For example, under Title VII of the Civil Rights Act of 1964, as amended, the
ADEA, and the ADA, employers must retain any personnel or employment records made or kept
by the employer for one year from the date the record was made or the personnel action taken,
whichever is later. Payroll records and other records containing each employee’s name, address,
date of birth, occupation, rate of pay, and compensation earned per week, however, must be
retained by three years under the ADEA. The FLSA also requires that basic records containing
employee information, payrolls, individual contracts or collective bargaining agreements,
applicable certificates and notices of the wage-hour administrator, and sales and purchase
records be retained for three years. Under the FMLA, all records pertaining to an employer’s
compliance with the FMLA including payroll records of FMLA leave taken, copies of employer
notices, documents describing employee leave benefits and policies, premium payments of
employee benefits and records of disputes with the employer over FMLA benefits must be
retained for three years. Finally, I-9 Employment Eligibility Verification Forms should be
retained for three years after an employee’s date of hire or one year after the date of the
employee’s termination, whichever is later.
In addition to record retention requirements, many government agencies have specific
rules or regulations requiring that they, when on an employer’s premises, check to be sure that
the employer is complying with the posting requirements. For example, the EEOC’s
Compliance Manual expressly states that investigators should “determine during the tour [of the
employer’s facility] whether the [employer] has complied with the posting requirements.”
Moreover, experience from on-site investigations conducted by the EEOC establishes that before
even interviewing witnesses during an on-site investigation, EEOC investigators generally ask
for a tour of the employer’s facility, and specifically the employee break-room, to determine
whether the employer has posted the required signs.
While complying the various record-keeping and posting requirements may appear to
be a small matter, it is one which may make all the difference in the mind of an investigator who
is trying to decide whether to issue a finding in a particular case.
J.

Not Recognizing The Early Signs Of Potential Litigation

Employers should pay attention to employee complaints and expressions by
employees to entitlements or alleged rights. Employers should promptly respond to all employee
complaints and grievances. Prompt, concise, factual and accurate responses should be made to
all correspondence from lawyers representing former or current employees. Employers should
assure that all decisions are fair and reasonable.

XIII.

CONCLUSION

The employment relationship – whether it involves the hiring, promoting, or
terminating of the employee – has the potential of becoming an expensive and time consuming
legal proposition. Employers, however, have options which allow them to effectively deal with,
and hopefully prevent, employee claims while at the same time improving employee relations.
All employees in the work force should be dealt with in a fair and consistent manner; marginal
performers are no exception. Those employers who do so will minimize their risk of litigation
with their employees.
Strong, lawful employment policies -- fairly and consistently administered -- may be
the best way that an employer can improve employee relations and avoid litigation with all
employees, including the marginal performers.

