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Employee Severance Agreements:  


Best Practices for Drafting 
 


Harriet E. Cooperman, Esq.1 
Saul Ewing LLP 


 
A. INTRODUCTION 


1. Benefits of a Severance Agreement 
a. Certainty and finality—Resolve issues and avoid litigation 


b. Limit employer’s losses—May be able to settle dispute at the outset for less than 
at a later date after employee has sustained greater loss than may have anticipated 
(unable to find another position) and has become entrenched in position. 


c. Avoid litigation costs, including attorneys’ fees as well as time/preoccupation of 
company executives, managers, witnesses associated with litigation 


d. Avoid negative outcome—Risk of adverse judgment 


e. Obtain additional terms that may be desirable to employer (and did not obtain at 
outset of or during employment) and cannot obtain through litigation 


i. Non-compete provisions 


ii. Confidentiality 


iii. Transition and other assistance 


 


2. Negotiations with employee 


a. May make good sense depending on the circumstances  


b. Increases likelihood of employee acceptance 


c. Employee’s requests may be acceptable and not particularly burdensome 


                                                 
1  Harriet E. Cooperman would like to thank her partner, Joan M. Corcoran, for writing the 409A 


section of this paper, and her associate, Matthew L. Salm, for his research of various issues 
relating to the legal effect and validity of various severance agreement provisions. 
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d. What is goal of company in getting release signed? 


e. Reasonable requests to extend the time limit for return of executed agreement 
should be granted but not unlimited 


 


3. Use of Lawyer 


a. Importance of and value of customized severance agreements rather than cookie-
cutter approach 


b. Laws, regulations and court and agency interpretations change—need to make 
sure agreement is up-to-date with the current law and interpretations 


c. Tinkering with language/provisions without attorney review can result in voiding 
release/agreement. 


i. Lay persons do not necessarily understand or appreciate the use of specific 
terms, language, provisions 


d. Advise employee of his/her right to use lawyer 


i. It is important that employee understands the nature and scope of release 
and that s/he is waiving his/her legal rights in exchange for severance 
benefits 


ii. Agreement should expressly state that employee has been advised of 
his/her right to consult an attorney of his/her own choosing, and has been 
encouraged to do so.   


iii. Letter accompanying severance agreement also should advise employee of 
right to counsel 


iv. Concern that employee’s use of legal counsel will result in attorney trying 
to negotiate more changes/benefits for employee and/or that employee will 
become more litigious oftentimes overstated and not realized.   


v. Benefits of dealing with and/or through counsel often outweigh negatives 
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4. State Law Concern 


a. Multi-state employers—Cannot necessarily use the same agreement terms in 
every location 


b. State and local laws vary.  Need to review applicable laws, regulations, and 
interpretations to ensure that agreement is compliant with applicable state and 
local law 


c. Not good practice to make agreement conform to the highest common 
denominator.  If law in one jurisdiction is more restrictive than in other 
jurisdictions where employer operates, why impose greater restrictions on 
agreements in less restrictive jurisdiction just for the sake of having a uniform 
agreement companywide? 


d. Some differences: 


i. Vacation payout—is it required?   


ii. Timing of payment for wages earned 


iii. Form and language of release 


iv. Claims prohibited from being released 


v. Revocation rights 


 


5. Form of Agreement 


a. Avoid an onerous form that looks like a complex legal document 


b. Avoid legalese—in form, style and language 


c. Use plain, clear, simple language that can be understood by someone with limited 
education 


d. If have multi-lingual workforce agreement should be printed in various languages 
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6. Special Considerations 


a. Nature of employment relationship 


i. At will—much more leeway 


ii. Employment Agreement 


1. Need to review carefully 


2. Restrictions on employer’s right to terminate 


a. If so, what is employer’s obligation? 


b. Is there a basis for “cause” termination? 


c. Creative benefits as inducement to terminate contractual 
obligations 


3. If agreement provides for severance pay but does not include 
obligation of employee to execute release in exchange for 
severance, need to provide additional consideration for release 


b. Nature of employee’s position—Executive/higher level/unique 


i. Transition assistance  


ii. Cooperation in investigations/litigation 


iii. Non-compete, non-solicitation 


iv. Confidentiality/non-disclosure 


v. Assignment of Inventions 


c. Stock options, ownership and other benefits   


i. Determine status of any stock options employee has, whether they are 
exercisable or, if not, what becomes of options at time of termination.  
Also determine whether employee owns any stock and whether stock may 
be retain or must be redeem, and procedure for doing so 


ii. Consult with attorney for proper handling 


d. Concerns regarding specific employee 
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B. AGREEMENT TERMS 


 


1. Termination Date—Agreement should identify Termination Date 


a. Immediate termination or termination at later date? 


b. Continuation of employment for period 


i. What is expected of employee during period of employment?—Be clear 


1. Perform regular duties, or limited to transition of duties, 
responsibilities, information, etc., or no work is expected and 
employee is being placed on administrative leave  


2. If expected to perform some work, amount of time employee is 
expected to work, ie. regular hours and schedule, as needed, or 
otherwise 


3. Excused time off for job search 


4. To whom shall employee report and who is responsible for 
designating duties/assignments 


5. Address possibility of need to terminate prior to designated 
Termination Date due to: 


a. Employee’s behavior, performance, etc. 


b. Company needs 


c. Be careful not to transform an at will employment 
relationship into to a contractual employment for a specific 
term with termination only for “cause” or stated reasons 


ii. Administrative Leave.  May be a means to provide an additional benefit to 
employee, such as bridge to reach an early retirement benefit or to 
increase pension benefit 


iii. Cessation of duties, responsibilities and authority to act on behalf of 
Company.  If employee is being placed on administrative leave and/or is 
being relieved of duties, responsibilities and authorities include a 
provision that explicitly states that effective immediately employee shall 
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cease to exercise and no longer is authorized to conduct any business or 
other activities or speak for or on behalf of company.  Particularly critical 
for employees who are in positions of authority to act on behalf of 
employer.   


iv. Access to premises.  If want to restrict/limit employee’s access to and/or 
presence on premises, may address in agreement. 


v. Access to systems.  Will employee have access to company computer, 
phone, network systems during period of continued employment, 
particularly if on administrative leave with no responsibilities?   


1. Address how will be handled.  


2. Concern—security and redirection of calls, emails, customers to 
appropriate personnel 


3. Consult with IT re: security issues and monitoring of voice mail 
and email messages  


4. Advise employee of monitoring needs and no expectation of 
privacy 


5. Advise employee of restriction on use of systems 


6. Limit employee’s access, consider change of email/voice mail 
accounts 


7. No continued access upon termination 


vi. Special release considerations.  If employee remains employed for 
period of time following execution of severance agreement and release, 
new claims may arise.  Agreement’s release will not cover such claims 
because cannot waive future claims.   


1. Agreement should include provision that upon termination of 
employment employee signs a second release.   


2. Need additional consideration for second release, such as 
severance payment after termination or other benefit. 


3. Timing for execution and return of Second Release.   
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a. Second release should be included as appendix to 
Agreement so employee is made aware of its contents from 
outset.   


b. Second release should provide that employee cannot 
execute and return release to employer until day following 
termination date.  Set a deadline for return of executed 
release—i.e. no sooner than first work day following 
termination date and no later than specified number of 
workdays following termination date.    


c. For waiver of age claims: 


i. No need to provide a new Older Workers Benefit 
Protection Act (“OWBPA”) consideration period at 
time of termination because employee had the 
release since time received agreement.   


ii. Need to provide 7 day revocation period 


 


2. Withdrawal from Company positions.  If employee holds position in company, i.e. 
Board member, officer, include provision whereby employee agrees to voluntarily resign 
from position. 


 


3. Severance and/or Administrative Leave Payments 


a. Amount of payment 


i. Administrative leave—if employment will be continued for period of time 
but employee is not regularly required to perform services 


1. Factor into overall severance benefit 


ii. Severance payment 


1. Formula based on years of service v. set amount 


2. Nature of position held 


3. Special circumstances 
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b. Timing of severance payment 


i. Pay over a period of time or in a lump sum? 


1. tax consequences for employee 


2. cash flow for employer 


3. ability to limit loss in event of breach by employee 


ii. Agreement should provide no payment until agreement has been signed 
and returned, and any applicable revocation period has expired and no 
revocation has occurred—i.e. severance payments will commence on the 
first pay day following expiration of revocation period 


iii. Where agreement provides for continuation of pay over period of time, 
some employers do not want to stop the income stream to employees and 
do not condition continuation of payments on employee’s return of a 
signed agreement and expiration of revocation.  Problem arises if 
employee decides not to sign and employer already has paid employee—
difficulty in recouping money 


c. Contingent payment.  Agreements sometimes provide that if employee obtains 
another job the severance ceases 


i. Contingency may act as disincentive to employee’s job search 


ii. Can be counter-productive 


iii. Goal of both employer and employee should be for employee to obtain 
another position ASAP and move on 


iv. Recognize that employer may view continuation of severance payments to 
employee who has obtain another position and is receiving a paycheck 
“double dipping” or a windfall  


v. However, better view is to accept as “business cost”—cost of terminating 
the relationship and avoiding risk of litigation.   


vi. Thus, recommended that, in advance, employer determines cost it is 
willing to incur for employee’s severance and not look back 
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vii. Where employer desires to have such provision, should include 
requirement that employee is obligated to conduct diligent job search and 
payment may cease if employee rejects a reasonable job offer 


1. Difficulty in monitoring employee’s job search and offers 


d. Tax Issues.  Gross or net of taxes.  Agreement should state whether payments are 
to be gross or net of applicable taxes and other required withholdings. 


i. If no withholdings agreement should state what the pay represents to 
provide basis for no withholding.   


ii. Consider specifying an apportionment of payments between severance pay 
and for damages such as emotional pain/suffering/compensatory 
damages/attorneys’ fees, and state in agreement that taxes, FICA and 
FUTA will be withhold from severance pay but not from other payment(s) 


iii. Consult with tax attorney to ascertain whether can properly apportion and 
whether payment is subject to withholding 


1. Attorneys representing employees frequently attempt to convince 
employers not to withhold.  This can be a minefield for employers.  


iv. If no withholding, include provision that employer makes no 
representations regarding taxability of payment and employee is 
responsible for any taxes, interest and penalties and agrees to indemnify 
employer for tax consequences. 


v. Section 409A Implications 


1. IRS Code Section 409A provides as follows: 


“Deferred compensation" that does not comply with the 
requirements of Section 409A is taxable upon vesting (even if not 
then payable) and a 20% additional penalty tax applies.  "Deferred 
compensation" for this purpose is defined very broadly under IRS 
regulations and as a general rule includes severance pay.  To avoid 
adverse tax consequences, severance pay must be structured to 
either meet the requirements of Section 409A or qualify for an 
exception from its requirements.” 
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2. Overview of Section 409A Requirements 


a. Material terms of deferred compensation are required to be 
set forth in writing  


b. Distributions of deferred compensation only may be made 
in the following permitted events:  


i. Fixed date or fixed schedule specified in writing  


ii. Separation from service 


iii. A six-month delay in payment rule applies to key 
employees of public companies 


iv. Death 


v. Disability 


vi. Change in control 


vii. Unforeseeable financial emergency 


c. Restrictive timing rules apply to elections to defer 
compensation. 


d. Restrictive timing rules apply to elections regarding the 
time and form of payment and elections to further defer the 
time of payment. 


e. Prohibits the acceleration of the time of payment, including 
any proviso in an agreement that gives the employer or the 
employee the discretion to accelerate the time of payment.  


f. Form W-2 reporting is required for the annual accrual of 
deferred compensation even if the compensation is not then 
taxable 


2. Exceptions to Section 409A  


a. Short-Term Deferral Exception.   


i. Section 409A does not apply to deferred 
compensation payments made within 2 1/2 months 
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ii. In many cases, a severance obligation is only 
established at the time an employee is terminated 
following the negotiation and execution of an ad 
hoc severance agreement.  In such a case, the 
severance "vests" at the time the agreement is made 
by the parties.  Under the short-term deferral 
exception, Section 409A will not apply to an ad hoc 
severance agreement if all payments under the 
agreement are completed by the March 15th of the 
year following the year in which the agreement is 
made.  


iii. If the right to severance is provided under a pre-
existing severance plan or employment agreement, 
the severance generally will not "vest" until the 
employee incurs a termination of employment. In 
such a case, Section 409A will not apply if the 
severance is paid by the March 15th of the year 
following the year of termination. 


iv. However, if the severance under the plan or 
agreement is available in circumstances in addition 
to an "involuntary termination," the right to 
severance may vest prior to termination of 
employment.  Because vesting, and not termination 
of employment, starts the payment period for the 
short-term deferral exception, the short-term 
deferral exception may not be available to except 
the arrangement from Section 409A. In this regard, 
the IRS regulations recognize that a voluntary 
termination for "good reason" may constitute an 
involuntary termination in some circumstances.  
The regulations include safe harbor provisions 
under which a voluntary termination for "good 
reason" will be deemed to constitute an involuntary 
termination. 
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b. Exception for Certain Severance Payments.  An exception 
from Section 409A is provided for severance 
payments to the extent: 


i. payments are available only on account of an 
"involuntary termination" and not for other reasons; 


ii. payments do not exceed two times the IRS annual 
compensation limit for qualified retirement plans 
($490,00 for 2009) or two times the employee's 
annual compensation, if lower; and 


iii. payments are made no later than the end of the 
second year following the year in which the 
termination of employment occurs. 


c. Six-Month Delay in Severance Payments to Key 
Employees of Public Companies 


i. In the case of a "key employee" of a public 
company, deferred compensation is not permitted to 
be paid earlier than six months from the employee's 
termination of employment.  


ii. A "key employee" generally is an officer with 
annual compensation exceeding $150,000. 


iii. However, under the IRS regulations, the six-month 
delay rule will not apply to that portion of severance 
payments that meet one of the exceptions described 
above, provided the severance agreement 
specifically provides that each payment under the 
agreement is to be treated as a separate payment 
under Section 409A. 


 


4. Benefits.  Be creative. 


a. Continuation of Health Benefits 


i. Continue on company insurance plan as employee during severance period 
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1. May run afoul of plan, so must check plan’s terms 


2. If do so, should state that COBRA rights will commence thereafter 
and COBRA notice will be sent to employee at that time, in 
accordance with COBRA requirements 


3. Also, may include contingency that such health benefit continues 
provided that employee does not become eligible to participate in 
another plan 


ii. Right to continue health coverage through COBRA 


1. May provide as a severance benefit that if employee elects 
COBRA employer will pay a specified portion of COBRA 
premium obligation for a specified period 


2. COBRA right without employer contribution (required for covered 
employees)—include statement in agreement and that COBRA 
information will be provided to employee in accordance with 
COBRA requirements 


b. Other insurance benefits 


i. Employer may choose to continue other insurance benefits such as life, 
disability, etc. at employer’s cost for a period of time 


ii. May provide employee with right to convert policy at his/her cost 


c. Company vehicle 


i. Leased vehicle.  Consider providing an opportunity for employee to take 
over lease obligation and payment if permitted under lease 


ii. Consider offering employee opportunity to purchase vehicle at a 
determined fair market value 


iii. If not transferring vehicle to employee, need to get vehicle returned to 
employer immediately.   


1. Serious liability issues 


2. Provide for return in agreement and condition payment of 
severance and benefits on immediate return of vehicle (See 
below—return of property provision) 
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d. Computer, BlackBerry, and other electronic devices   


i. Provision allowing employee to keep or purchase computer, BlackBerry, 
mobile phone or other electronic device 


ii. If so, require employee to permit company to have device “cleaned” so 
confidential company information is not retained by employee 


iii. May be issue with software licenses—if software is restricted and remains 
on non-employee’s computer.  Need to check software licenses. 


iv. Telephones.  Employee’s retention of mobile telephone and/or telephone 
numbers of home office.  Concern with employer losing customer 
contacts.   


e. Outplacement Services   


i. Consider providing employee with outplacement services 


ii. Wide range of services and costs—consider what is appropriate given 
employee’s position, tenure, and other considerations 


iii. May provide for an outplacement allowance that employee may use at 
outplacement provider of his/her own choosing—may or may not require 
company approval of provider and services selected 


f. Include provision that employee is not entitled to any other compensation or 
benefits not specifically provided for in this agreement. 


 


5. Expenses.  Provide for payment of reasonable expenses incurred through date of 
termination, if authorized, consistent with company expense policy.  Set deadline for 
submission of expense reimbursement request and receipts.    


 


6. Consideration.   


a. Explicitly provide that the consideration being provided for in the agreement is 
beyond any that otherwise is or would be due the employee and is being provided 
to the employee for his/her execution of the agreement, including the release of 
claims (and any second release of claims provided for in the agreement)  
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b. If agreement includes a waiver of age discrimination claims under the Age 
Discrimination in Employment Act (“ADEA”), include “and particularly for 
employee’s waiver any all claims under the ADEA and OWBPA” 


i. Does not mean that employer has to provide older employee with more 
benefits/pay than under 40 employee 


 


7. Return of Property Clause 
a. Include a provision requiring employee to return all company property in 


employee’s possession 


b. Make payment of severance pay and benefits (and perhaps administrative pay, 
depending on arrangement) contingent on satisfying obligation 


c. Set date for return of property—very short deadline 


d. Define property broadly and include documents and electronic documents and 
files, and any and all copies of any such documents and files.  Employee is not to 
retain any copies of any documents.   


e. Computers and other electronic devices raise serious issues.  Need to provide for 
not only return of electronic hardware, software, documents and files, but also a 
complete deletion of electronic files from any electronic storage devices employee 
may have.  Consider including a provision authorizing employer to have 
representative access any computers and other electronic devices of employee to 
ensure that there is no retention of employer’s information. 


f. Consider requiring employee to execute a statement representing that s/he has not 
retained and/or transferred to another any company information and electronic 
documents and files   


 


8. Transition Assistance   


a. If expect employee to provide transition assistance as part of consideration for 
severance pay and/or administrative leave pay, include provision setting forth 
employee’s obligation and that no additional compensation will be made for such 
transition assistance 
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b. Indicate that continuation of administrative leave period and/or severance is 
conditioned on cooperating in transition.   


c. If agree to provide additional compensation for transition assistance, clearly state 
amount and terms. 


d. May agree to specifically limit hours of transition assistance and for any hours in 
excess of pre-determined set hours employee will receive additional 
compensation.  Be clear and set rate.   


e. May include that assistance shall be required at reasonable times and with 
reasonable notice (concern if employee obtains another job that could impede on 
his/her ability to provide transition assistance), and employee must make 
him/herself available. 


f. Try to limit amount of time spent on transition and complete ASAP   


 


9. Cooperation in Litigation and Investigations   


a. Requirement to cooperate with company (including being available to consult 
with and assist company attorneys) in any current or future litigation or 
investigations in which company is involved and about which, employee, by 
virtue of employment may have knowledge and information.  


b. Employee agrees to provide truthful testimony, without need for a subpoena    


c. Provision to reimburse employee for reasonable expenses incurred in providing 
such assistance, and require prior authorization by employer.   


d. May also provide for reimbursement for time expended at reasonable rate.   


 


10. Restrictive Covenants   


a. Include provision reaffirming any applicable Restrictive Covenants   


i. Serves multiple purposes—(1) reminder to employees of their post-
employment obligations; (2) heightens importance of these obligations and 
employee’s understanding that s/he remains obligated; (3) ensures that 
obligations are not being waived by agreement   
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ii. Agreement should state that: (1) employee acknowledges the obligations 
and understands the terms and restrictions and his/her obligations, (2) to 
date, employee has not violated the terms, continues to be obligated and 
will abide by the terms. 


iii.  Agreement should specifically incorporate the restrictive covenants and 
obligations in its terms and make said provisions a part of the agreement 


iv. Agreement should further provide that nothing in the agreement shall be 
deemed to waive or modify or release the employee from those contractual 
provisions and the employee’s post-employment obligations   


1. Integration Clause (see below).  Be careful in drafting so as not to 
void restrictive covenants previously entered into by the parties.  
Explicitly except restrictive covenants.    


v. If agreement intends to modify any applicable restrictive covenant, should 
explicitly state the modification and include statement that all other 
restrictive covenants remain in full force and effect and are specifically 
incorporated in agreement and made a part thereof    


b. Provide for new restrictive covenants 


i. May be able to obtain via severance agreement post-employment non-
compete, non-solicitation, non- disclosure obligations and other post-
employment obligations that employee had not previously been bound to 


ii. Need to comply with applicable state law regarding scope of enforceable 
restrictive covenants 


iii. If provide for continuation of salary during restrictive period may be able 
to have broader non-compete than otherwise permitted 


c. Assignment of inventions provision 


 


11. Confidentiality    


a. Include provision obliging employee to keep fact of and/or terms of agreement 
confidential 
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b. Provide exception permitting employee to discuss terms of agreement with 
spouse, financial advisor, attorney, and as may be required by law, but include a 
requirement that those persons are to be notified of and bound to confidentiality 
provision     


c. Penalty for breach of confidentiality imposed on employee—deemed to be breach 
of agreement.  See below under “breach of agreement.”    


d. Address what parties may say in response to inquiries regarding the matter, 
particularly if matter had been in litigation   


 


12. Non-Disparagement   


a. Employee agrees not to disparage employer or state anything that may reasonably 
be interpreted to disparage the employer, its officers, directors, shareholders, 
employees, agents, representatives and attorneys with respect to any matter 


b. Mutuality—employees frequently ask for mutual non-disparagement clauses.  If 
agree, be careful not to make obligation overly broad on employer—cannot 
control what individual employees may say 


 


13. No Admission of Liability.  Include provision that this agreement should not be deemed 
as an admission of liability by the employer and that agreement is inadmissible as 
evidence in any proceeding except to the extent necessary to enforce its provisions   


 


14. No Hire Provisions 


 


a. Provision that employee agrees not to apply for reemployment  


b. Open issue as to whether provision can be deemed to be unlawful retaliation 


c. Can create unnecessary negative reaction   
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15. References 


a. Employee make seek a positive reference and/or positive reference letter from 
employer 


b. Avoid providing a letter 


c. Concern about making untruthful statements 


d. Depending on circumstances, may be able to agree on statement that can used in 
response to reference request 


e. Designate specific individual/position to whom references should be submitted 
and who is responsible for providing reference (include proper notation in 
personnel file or other applicable company records to account for turnover in said 
position); Adopt company policy and strictly enforce policy regarding designated 
responsible individual(s) to provide references 


f. If company has neutral reference policy, concern about providing a reference that 
is contrary to policy 


i. Should agree to abide by neutral reference policy 


 


16. Communications regarding employee.  Provision regarding agreeable statement to be 
made within and outside company regarding departure of employee.  


 


17. Covenant not to sue.   


a. Include requirement that employee covenants that s/he will not sue employer and 
will not encourage or assist others in filing suit against employer 


b. Need to ensure that provision is consistent with applicable law  


c. Should specifically exclude prohibition against filing of EEOC Charges, however, 
may include prohibition against seeking damages with respect to an EEOC 
Charge or action brought on employee’s behalf by governmental agency 


d. May want to include affirmative statement by employee that s/he has not filed any 
claims and does not have any claims against the employer 
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e. If litigation has commenced, include provision providing for the filing of 
stipulation of dismissal with prejudice, and parties to bear own costs 


 


18. Release 


a. Release Coverage 


i. Released Claims. 


1. Determine whether to include a General release of all claims or to 
limit release to claims relating to employment and termination of 
employment (with specific exclusions, see below) 


2. If General Release—state in bold and uppercase type:  “THIS IS 
A GENERAL RELEASE, subject only to the exception provided 
for herein” 


3. Release must clearly state that ADEA claims are being released  


4. FMLA claims.  New FMLA regulations provide that FMLA claims 
can be released 


5. WARN Act.  May waive future Warn Act claims may but 
consideration must be more than Warn Act notice period if is part 
of comprehensive release of claims 


6. Unfair Labor Practice Claims under National Labor Relations Act.  
An employee can withdraw his/her ULP charge, however, if the 
Regional Director has issued a complaint, only the NLRB can 
determine whether to terminate the proceeding.   


a. In such cases, agreement should provide that employee will 
seek dismissal by NLRB.   


b. Should consider seeking prior agreement from NLRB   


ii. Claims Prohibited from being released 


a. Future Claims 


b. EEOC Charges (see above).  But, as noted above can 
prohibit employee from obtaining damages as result of 
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charge brought by employee or lawsuit by government on 
employee’s behalf.  Suggested provisions:   


i. “Notwithstanding the foregoing, nothing contained 
herein shall prevent the Employee from filing an 
administrative charge of discrimination with the 
EEOC or state or local fair employment practices 
agency.  The Employee agrees that he shall not 
seek, accept, or be entitled to any monetary relief, 
whether for himself individually or as a member of 
a class or group, arising from an EEOC charge filed 
by him or on his behalf.  This Agreement prohibits 
the Employee’s ability to pursue any Claims against 
the Released Parties seeking monetary relief or 
other remedies for himself and/or as a 
representative on behalf of others.” 


ii. “No Federal, state or local government agency is a 
party to this Agreement, and none of the provisions 
of this Agreement restrict or in any way affect a 
government agency’s authority to investigate or 
seek relief in connection with any of the Claims.  
However, if a government agency were to pursue 
any matters falling within the Claims, which it is 
free to do, the Employee and the Company agree 
that as between the Employee and the Company, 
this Agreement shall control as the exclusive 
remedy and full settlement of all such Claims.  The 
Agreement is a binding contract between two 
private parties—the Employee and the Company.  
Therefore, the Agreement affects the two parties’ 
rights only, with no impact on any government 
agency.” 


2. Fair Labor Standards Act (“FLSA”) claims  


3. Unemployment claims 


4. Workers Compensation waiver of future claims or benefits may be 
prohibited from release under applicable state law 
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5. Federal False Claims Act Amendments of 1986 grant individuals 
the right to bring suits if they know of wrongdoing in connection 
with government contracts 


a. Such “qui tam claims” may not be able to be released 
(unresolved issue) 


b. Some courts have held that it is contrary to the purpose of 
the law to bar the employee from bringing an action which 
is intended to protect the government against fraud 


c. Government contractors may want to consider including a 
representation by the employee that employee knows of 
nothing that would give rise to a qui tam claim 


6. No unlawful restriction.  Agreement should state that nothing set 
forth in agreement is intended or is to be interpreted as prohibiting 
the employee from exercising any right that under applicable law 
cannot be waived by the employee. 


iii. Released parties     


1. “Employer”/”Company” should be comprehensive to include 
parents, subsidiaries, related companies, benefit plans, related and 
all past, present and future officers, directors, shareholders, 
fiduciaries, employees, agents, other representatives, attorneys, 
assigns, and insurers 


2. “Employee” should be defined to include heirs, representatives, 
agents, assigns and anyone acting or claiming to be acting on 
behalf of the employee 


iv. State Law requirements.  Review applicable state law for specific 
requirements for valid releases 


 


19. Remedy for Breach by Employee 


a. Terminates obligation to pay any remaining severance due employee 


b. Tender back of monies already paid.  Concerns: 
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i. ADEA—Cannot require tender back as automatic remedy if employee 
files suit, but can provide that if employee sues for age claims and court 
finds release void under OWBPA, employer can seek recoupment or setoff 
of amount paid   


ii. Other breaches of agreement.  Possible that a court may consider 
obligation to tender back all monies paid and cessation of any future 
payments to be a withdrawal of underlying consideration for agreement if 
no other consideration is provided for in agreement 


c. Liquidated Damages.  Specify percentage or specific amount employee is 
required to repay employer.  Enforceability may be an issue. 


d. Attorneys’ fees incurred by employer to defend itself if employee sues in 
violation of release, provided employer prevails.  Exclude ADEA claims.   


 


20. Governing Law.  Agreement should specifically identify the state law that governs the 
agreement 


 


21. Disputes regarding agreement   


a. Identify the specific jurisdiction and venue for resolution of disputes 


b. Include employee’s explicit consent to personal jurisdiction of courts, and waiver 
of specific service   


c. Arbitration provision?  If so, then must conform to applicable state law 
requirements regarding a valid arbitration agreement   


i. Consider allocation of costs of arbitration 


ii. Venue of arbitration 


iii. Arbitration rules to follow 


iv. Selection of arbitrator 


v. Sufficiently limit scope of arbitrator’s authority  
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22. Integration clause 


a. Care should be given to broad integration clauses   


b. Review employment relationship and documents—if other agreement(s) exist 
consider whether intend to have severance agreement supersede such 
agreement(s).  If intent is to have provisions of other agreement(s) survive  
specifically state.   


 


 


23. Severability   


a. Determine whether to include severability provision—if court determines any 
provision of the agreement is unenforceable, that provision is severable and all 
other provisions of the agreement remain in full force and effect 


b. Are there any provisions that go to the essence of the agreement, i.e. the release, 
that employer may not want to have severed from agreement, leaving other terms, 
including obligations to employee, intact?   


c. Take care in drafting severability provision to consider implications and effects 


d. May choose to make essential provisions non-severable 


 


24. Review of Agreement 


a. Review period required under OWBPA (21 or 45 days) to permit employee to 
consider agreement before signing and returning 


b. Check applicable state law to ascertain whether state has any review requirement   


c. Even if not required, advisable to provide some reasonable period to 
review/consider agreement prior to signing—recommend at least 10 days   


d. Explain in agreement that employee is not required to wait the entire review 
period and can sign and return at any time within the period 
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25. Revocation Rights   


a. OWBPA provides that for a release of ADEA claims to be valid employee must 
be given 7 days after signing to revoke his acceptance of agreement 


b. No revocation requirement for any other federal claim 


c. Need to determine whether applicable state/local law provides for any revocation 
period  


d. Explain that employee cannot waive and employer cannot reduce revocation 
period   


e. Agreement should provide that no severance pay and benefits shall be paid or 
commenced until revocation period has passed and no revocation has occurred   


f. Provision should explain that revocation must be in writing and should identify to 
whom, how and when it should be delivered to be effective 


 


26. Knowing and voluntary execution by employee  


a. Employee has been advised of right to consult with lawyer of his/her own 
choosing and encouraged to do so 


b. Employee is not relying on representations of employer or employer’s 
representative or lawyer   


c. Employee understands and acknowledges that the agreement is legally binding 
and may adversely affects his/her legal rights, and s/he is entering into agreement 
of his/her own free will and intends to be legally bound 


e. Drafting.  Agreement not to be construed against the drafter or, where applicable, 
Employee participated in the drafting of the agreement.  


 


27. Assignment of Agreement 


a. May provide for assignment of the agreement by employer.  Specifically state 


b. Agreement should prohibit employee from assigning any of his/her rights and/or 
obligations under the agreement 
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28. Subsequent Changes to Agreement.  Provide all changes must be in writing and 
executed by all parties to the agreement 


 


29. Notice.   


a. Provide that any notices required to be given under agreement shall be to given to 
address provided for in agreement or employee’s last known address, and 
employee has obligation to provide employer with any changes in address or 
contact information 


b. Provide for form of notice 


c. Provide for acceptable delivery methods (hand delivery, U.S. mail, commercial 
services, facsimile, etc. and provide for delivery confirmation 


 


30. Counterparts.  Provide that agreement may be signed in counterparts 
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Employee Severance Agreements:  Case Law Trends


• Importance of Finality


• Release as Deterrent


• Is signing on the dotted line 
enough?


Employee Severance Agreements:  Case Law Trends


1. Underlying Principles


2. Title VII, EPA, ADA, Rehab Act, 
Section 1981, ERISA


3. ADEA Claims


4. Filing/Participating in Charge


5. WARN Act
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Employee Severance Agreements:  Case Law Trends


1. Underlying Principles


- consideration
- offer/acceptance
- duress, mistake, other defenses
- affirmative defense
- burden of proof


Employee Severance Agreements:  Case Law Trends


2. Title VII, Equal Pay Act, Rehabilitation 
Act, ADA, Section 1981, ERISA


- knowing and voluntary test
- Alexander v. Gardner-Denver 


Co., 415 U.S. 36 (1974)
- Note similarities in substantive 


issues as between Title VII and 
ADEA


“Knowing and Voluntary”


• clear 
language


• consideration


• time to read


• advise to 
consult with 
attorney


• education


• business 
experience


• actually 
read and 
consider?


• actually 
consult?
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1st Hernandez v. Philip Morris USA, Inc, 486 F.3d 
1, 8 (1st. Cir. 2007) (release of Title VII claims) 


3d W.B. v. Matula, 67 F.3d 484, 497 (3d Cir. 1995) 
(release of Rehabilitation Act claims)


5th Chaplin v. Nations Credit Corp., 307 F.3d 368, 
373 (5th Cir. 2002) (release of ERISA claims)


7th Wagner v. Nutrasweet Co.., 95 F.3d 527, 532 
(7th Cir. 1996) (release of Equal Pay Act 
claims)


10th Torrez v. Public Service Co., 908 F.2d 687, 689 
(10th Cir. 1990) (release of 42 U.S.C. § 1981 
claims)


Objective vs. Subjective Standard


• Daniel P. O’Gorman, A State of Disarray:  The 
“Knowing and Voluntary” Standard for Releasing 
Claims Under Title VII of the Civil Rights Act of 1964, 
8 U. Pa. J. Lab. & Emp. L. 73 (2005)
– Thesis:  While an agreement to release Title VII claims might 


not require the application of the objective theory of contracts
like a contract in a commercial transaction, it also does not 
require application of the “voluntary, knowing, and intelligent”
constitutional waiver standard.


• Craig Robert Senn, Knowing and Voluntary Waivers 
of Federal Employment Claims:  Replacing the 
Totality of Circumstances Test with a “Waiver 
Certainty” Test, 58 Fla. L. Rev. 305 (2006)
– Thesis:  Due to the totality test’s shortcomings and problematic 


consequences for employers, employees, and the courts, a 
new and reformed analysis is needed to determine whether a 
waiver of non-ADEA federal employment claims is knowing 
and voluntary.


Objective vs. Subjective Standard


• Parsons v. Pioneer Seed Hi-Bred Int’l, Inc., 447 F.3d 
1102, 1104 (8th Cir. 2006) (district court should not 
have relied upon employee’s subjective state of 
mind when determining whether release agreement 
was valid)
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Employee Severance Agreements:  Case Law Trends


3. ADEA Claims


- knowing and voluntary test is set by 
the OWBPA (29 USC § 626(f))


- statutory factors supplemented by 
EEOC (29 CFR § 1625.22)


- rationale:  older workers may have 
difficulty returning to work


OWBPA is a Floor, Not a Ceiling
11th Griffin v. Kraft General Foods, Inc., 62 F.3d 368, 371-


73 (11th Cir. 1995) (OWBPA sets forth minimum 
requirements; totality of the circumstances must still 
be considered)


10th Bennet v. Coors, 189 F.3d 1221, 1230 (10th Cir. 1999) 
(OWBPA compliance is required, coupled with an 
assessment of totality of the circumstances)


3rd Wastak v. Lehigh Valley Health Network, 342 F.3d 
281, 283 (3d Cir. 2003) (OWBPA sets the minimum 
requirements, and pre-existing totality-of-the-
circumstances test also applies)


9th Syverson v. IBM, 472 F.3d 1072, 1075-76 (9th Cir. 2007) 
(employer must meet statutory requirements as well 
as knowing and voluntary standard)


Notable OWBPA Cases
Raczak v. Ameritech Corp., 103 F.3d 1257 (6th Cir. 


1997) (varying potential labels to use as “job title”
for group termination disclosures should be resolved 
by focusing on “understandability” to workers)


American Airlines, Inc. v. Cardoza-Rodriguez, 133 F.3d 
111 (1st Cir. 1998) (the phrase “I have had 
reasonable and sufficient time and opportunity to 
consult with an independent legal representative”
insufficient)


Cole v. Gaming Entertainment, L.L.C., 199 F.Supp.2d 
208 (D. Del 2002) (the phrase “[e]mployee
acknowledges that he/she has been advised to 
consult with an attorney” is insufficient under 
OWBPA)
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Employee Severance Agreements:  Case Law Trends


3. ADEA Claims
- decisional unit
- covenants not to sue
- invalid waiver itself actionable?


Decisional Unit


“[T]hat portion of the employer's organizational 
structure from which the employer chose the 
persons who would be offered consideration for 
the signing of a waiver and those who would not 
be offered consideration for the signing of a 
waiver.” (29 CFR § 1625.22(f)(3))


Kruchowski v. Weyerhaeuser Co., 446 F.3d 1090 
(10th Cir. 2006) (inaccurate identification of 
decisional unit renders ADEA releases invalid)


Decisional Unit -- Examples
(A) Ten percent of the employees in the 


Springfield facility will be terminated.
(B) Fifteen Computer Division employees will 


be terminated.
(C) Half of the Keyboard Department of the 


Computer Division will be terminated.
(D) Ten percent of employees reporting to the 


VP for Sales, wherever located, will be 
terminated.


(E) Ten percent of all accountants, wherever 
located, will be terminated.
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Covenants Not to Sue


Release


- Affirmative 
Defense (FRCP 8)


- No counterclaim
- No fees/recovery


Covenant


- Offense
- Counterclaim
- Fees/recovery


Covenants Not to Sue
• Black’s Law Dictionary, 8th ed. (2004)


– “Covenant not to Sue”
•A covenant in which a party having a 


right of action agrees not to assert that 
right in litigation.


– “Release”
•The act of giving up a right or claim to 


the person against whom it could have 
been enforced; the relinquishment or 
concession of a right, title, or claim.


• Case Law
– Medtronic AVE, Inc. v. Advanced Cardiovascular Sys., Inc., 


247 F.3d 44, 55 n.4 (3d Cir. 2001) (release is a provision that 
intends a present abandonment of a known right or claim 
whereas a covenant not to sue constitutes an agreement to 
exercise forbearance from asserting any claim which either 
exists or which may accrue)


– Pacific StatesLumber Co. v. Bargar, 10 F.2d 335, 337 (9th Cir. 
1926) (releases of, and covenants not to sue, a wrongdoer, 
have from “early times” been considered distinct)


– Colton v. N.Y. Hosp., 414 N.Y.S.2d 866, 871-73 (1979)
(canvassing the "generally abstrusely worded distinction" 
between releases and covenants not to sue).


Covenants Not to Sue
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Covenants Not to Sue


“No waiver may be used to justify 
interfering with the protected right of an 
employee to file a charge or participate in 
an investigation or proceeding conducted 
by the Commission.”


29 USC § 626(f)(4)


Covenants Not to Sue


“No ADEA waiver agreement, covenant not to 
sue, or other equivalent arrangement may 
impose any condition precedent, any penalty, or 
any other limitation adversely affecting any 
individual’s right to challenge the agreement.”


29 CFR § 1625.23(b)
See Oubre v. Entergy Operations, Inc., 522 U.S. 
422 (1998).


Covenants Not to Sue


“written in a manner calculated to be understood”


“Waiver agreements must be drafted in 
plain language . . . [which] usually will 
require the limitation or elimination of 
technical jargon and of long, complex 
sentences.”


29 CFR § 1625.22(b)(3)
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Covenants Not to Sue


“The waiver agreement must not have the 
effect of misleading, misinforming, or 
failing to inform participants and affected 
individuals. Any advantages or 
disadvantages described shall be 
presented without either exaggerating the 
benefits or minimizing the limitations.”


29 CFR § 1625.22(b)(4)


Covenants Not to Sue


Thormforde v. IBM Corp., 406 F.3d 500 
(8th Cir. 2005) (“manner calculated”
case)


Syverson v. IBM Corp., 472 F.3d 1072 
(9th Cir. 2006) (same)


Wastak v. Lehigh Valley Health 
Network, 342 F.3d 281 (3d Cir. 2003) 
(upholding covenant with legal fees to 
prevailing party)


Invalid OWBPA Waiver Actionable?  (No)


Whitehead v. Oklahoma Gas,
187 F.3d 1184 (10th Cir. 1999) (OWBPA waiver 
provisions are shields, not swords)
EEOC v. Sears, Roebuck and Co.,
883 F.Supp. 211 (N.D. Ill. 1995) (violation of 
OWBPA may not alone serve as basis for 
ADEA claim)
EEOC v. Sara Lee Corp.,
923 F.Supp. 994 (W.D. Mich. 1995) and
Williams v. General Motors Corp.,
901 F.Supp. 252 (E.D. Mich. 1995) (same)
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Invalid OWBPA Waiver Actionable?  (Yes)


Commonwealth v. Bull HN Info. Sys.,
16 F.Supp.2d 90 (D. Mass. 1998) 
(analyzing earlier cases and 
determining that a violation of OWBPA 
conditions for an effective waiver of 
ADEA rights will support independent 
ADEA cause of action)


Employee Severance Agreements:  Case Law Trends


4. Right to file charge / participate
- cannot be waived
- purported waiver will trigger 


EEOC cause determination 
(Enforcement Guidance 
04/10/97)


- does purported waiver constitute 
retaliation?


Right to File Charge / Participate
“Agreements extracting such promises 
[not to file a charge or participate in an 
EEOC proceeding] may also amount to 
separate and discrete violations of the 
anti-retaliation provisions of the civil 
rights statutes.”


EEOC Enforcement Guidance 04/10/97
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Right to File Charge / Participate


Retaliation (generally):


Opposition – cannot discriminate 
because a person has opposed an 
unlawful practice.


Participation – cannot discriminate 
because a person has made a charge, 
testified, assisted, or participated in any 
manner in an agency investigation, 
proceeding, or hearing.


Retaliation?  (No)


EEOC v. Sundance Rehab. Corp.,
466 F.3d 490, 502 (6th Cir. 2006) (rejecting 
EEOC’s argument that the act of offering 
a release containing a promise not to file 
a charge is actionable as retaliation) 
(rehearing and rehearing en banc 
denied March 13, 2007)


Retaliation?  (Yes)


EEOC v. Lockheed Martin Corp., 444 
F.Supp.2d 414 (D.C. Md. 2006) (agreeing 
with EEOC’s argument that prohibiting 
filing of a charge is facially retaliatory)
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Employee Severance Agreements:  Case Law Trends


5. WARN Act
- Joe v. First Bank System, Inc., 202 F.3d 


1067, 1070 (8th Cir. 2000) (WARN Act 
claim released by general waiver)


- Williams v. Phillips Petroleum Co., 23 
F.3d 930, 936-37 (5th Cir. 1994)


- Allen v. Sybase, Inc., 468 F.3d 642, 653-
56 (10th Cir. 2006) (no release of Warn 
Act claim when claim arose after 
release was signed)


Employee Severance Agreements:  Case Law Trends
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enough?
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Employee Severance Agreements: 
Creating and Negotiating Enforceable Release and Pay Provisions 


 
By: Ian D. Meklinsky, Esq.1 


 
A. Standards for Valid Release 
 


a. No standard form. 
 
b. Can address a wide range of issues including releases factual or potential claims 


to covenants not to compete. 
 


c. Release must be knowing and voluntarily. 
 


d. Must be supported by consideration. 
 


i. Must give employees something of value—and something to which they 
would not otherwise be entitled (i.e., severance pay-- as long as they are 
not already entitled to receive such pay under state law, employer’s 
severance plan, a CBA or an individual employment contract). 


 
e. Older Workers’ Benefit Protection Act (“OWBPA”). 


 
i. In 1990, Congress amended the Age Discrimination in Employment Act 


(ADEA) with the Older Workers Benefit Protection Act (OWBPA). The 
OWBPA changed the rules for age discrimination releases by setting 
strict criteria for releases both of protected rights (i.e., a release before a 
claim is filed) and disputed claims (i.e., releases in settlement of EEOC 
charges or lawsuits).  


 
ii. Congress presumed that age discrimination is harder to detect than other 


types of employment discrimination, and there was concern that releases 
were being used in situations where employees would not reasonably be 
expected to know or suspect that age may have played a role in the 
termination decision. Congress, therefore, concluded that older workers 
routinely were releasing potential age discrimination claims without 
being aware of information that would enable them to make an informed 
decision.  


 
iii. There also was concern about the prevalence of non-negotiable releases, 


and the practice of linking severance benefits to a release of claims. 
What Congress saw was older workers being confronted on a mass basis 
with a choice between a termination without benefits, or receipt of 
benefits only upon a complete release of potential claims, including age 
discrimination claims. The perception was that the ADEA was being 
undermined by employers who routinely were securing either 
uninformed or coerced releases of protected rights.  


                                                
1 Ian D. Meklinsky would like to thank his colleagues, Donia Sawwan and Brynn Hollows, for their 
significant assistance in the preparation of this outline. 
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iv. From this came the OWBPA, which sets forth the "minimum" 


requirements for an age discrimination release before it may be 
considered "knowing and voluntary" under federal law and, thus, binding 
on the terminated employee. OWBPA requirements ultimately were 
extended to all types of age discrimination releases, including those by 
employees terminated during reductions in force and those by 
individually terminated employees, releases by employees with existing 
legal claims and those who do not believe their rights have been violated, 
and even releases by employees who leave their employment voluntarily. 


 
v. Employers should be mindful of the OWBPA's extremely specific 


release requirements and should be aware that courts interpret those 
requirements strictly (i.e., contrary to employer interests).  In the event of 
a dispute about OWBPA compliance, it is the employer who has the 
burden of proving compliance.  


 
vi. The OWBPA establishes certain standards for enforceability of a release 


of a claim under the ADEA.  Waiver between the employer and the 
individual must: 


 
1. Be written in language easily understood by the average 


employee. 
 


a. Releases cannot be choked with legalese. Releases 
should be as brief as possible and language used should 
be plain. The educational level and general 
sophistication of the individual employee or average 
employee should be taken into account, and the release 
modified accordingly. A release also should recite that 
the employee understands the language of the release 
and its effect, specifically including that she is releasing 
any age discrimination rights or disputed claims she may 
have as of the date she executes it. 


 
2. Specifically refer to the rights or claims arising under the ADEA. 
 
3. Not waive rights or claims that may arise after the date of the 


waiver is executed. 
 


4. Provide for consideration which is in addition to anything of 
value to which the individual is already entitled. 


 
5. Advise the individual in writing to consult with an attorney prior 


to executing the agreement. 
 


6. Give the individual at least 21 days within which to consider the 
agreement. 


 
a. If the employer requests the release in connection with a 


group or class termination, the employer must provide 
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employee with at least 45 days to consider the release 
and provide the employee with detailed information 
concerning those eligible and ineligible for the 
separation package. 


 
b. An employee executing a release in settlement of an 


existing EEOC charge or lawsuit must be given "a 
reasonable period of time" to consider a release. 


 
i. Although the OWBPA is silent on the point, 


employers are wise to treat these "consideration 
periods" as being triggered only upon an 
employee's actual receipt of the written release 
agreement.  It is not enough that an employee 
simply be told what the terms of a release will 
be.  Also, a release should include a clear 
statement that the employee has been given the 
appropriate amount of time to consider the 
release agreement.  


 
ii. Some employers are under the mistaken 


impression that the consideration period must 
pass completely before a release may be 
executed.  In fact, an employee may execute a 
release before the applicable consideration 
period has expired.  The OWBPA only requires 
that an employee be "given" adequate time to 
consider a release. There is nothing in the statute 
that prevents an employee from accepting a 
release agreement earlier.  


 
iii. What a "reasonable period of time" may be in 


the context of a release in settlement of an 
existing claim is not well-defined.  What is a 
reasonable period of time, no doubt, will depend 
on the circumstances.  Generally, however, a 
reasonable period of time will be considerably 
less than the 21 or 45-day consideration periods. 
Obviously, if there is an existing claim the 
employee already is aware of her rights, she 
believes they have been violated and she 
probably is represented by an attorney. As long 
as there is no act of coercion by an employer and 
the release agreement specifically states that the 
employee was given a reasonable period of time 
in which to consider the agreement, the OWBPA 
should be satisfied.  
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7. Provide for a seven day revocation period. 
 


a. The OWBPA states that a release "shall not become 
effective or enforceable until the revocation period has 
expired". Therefore, unlike the consideration period, the 
revocation period cannot be waived by an employee. 


 


Case Law:  Supreme Court Case of Oubre vs. Entergy Operations, Inc. 


• In 1998, the U.S. Supreme Court held in Oubre vs. Entergy Operations, Inc., that a 
release of age claims which does not fully comply with OWBPA requirements is of no 
effect. The employee in Oubre was given the option of either improving her job 
performance during the coming year or accepting a voluntary arrangement for her 
severance. The employer gave her a packet of information about the severance agreement 
and gave her 14 days to consider her options, during which she consulted with attorneys. 
The employee then accepted the severance package and executed a release in which she 
agreed to "waive, settle, release, and discharge any and all claims" she may have had 
against her former employer.  


• The Supreme Court held that the release did not comply with OWBPA in at least three 
respects, including: 1) the employer did not give the employee enough time to consider 
her options (i.e., she should have had 21 days instead of 14); 2) the employer did not give 
the employee seven days after she signed her release to change her mind; and, 3) the 
release made no specific reference to claims arising under the ADEA. 


• The employer argued that its admitted failure to comply with the OWBPA was not 
prejudicial to the employee and, moreover, that it did not matter because the employee 
had not tried to revoke her release, although she believed her rights had been violated, 
and she had not returned the money she had been paid for her release. The employer 
argued that by her actions the employee had "ratified" (i.e., agreed to abide by) her 
release although it was defective under the OWBPA.  


• The Supreme Court rejected the employer's arguments and held simply that releases of 
age discrimination claims which do not comply with all applicable OWBPA requirements 
are invalid and, thus, of no effect.  


• The Supreme Court also held that an employee who executes a release defective under 
the OWBPA does not have to return the money she was paid before suing her former 
employer for age discrimination. In other words, where the employer fails to comply with 
OWBPA requirements, an employee may sue for age discrimination notwithstanding her 
execution of the release, and she can bankroll her lawsuit with the very money the 
employer paid for her release.  


• Oubre makes clear that courts will interpret OWBPA requirements strictly and that any 
defect, no matter its magnitude, will invalidate a release of age claims. Further, the 
employer will be unable to demand return of the money it paid for the release prior to any 
related litigation. Oubre also illustrates the harsh consequences for failure to comply with 
the OWBPA; indeed, the consequences of non-compliance may be so harsh that it will 
cause employers to question whether releases of age discrimination claims are worth the 
effort, especially in mass layoff situations.  
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Tender Back of Consideration - Final Rule  


• In light of Oubre, the EEOC amended its OWBPA regulations at 29 CFR 1625.23, 
effective January 10, 200l.  Consistent with the Supreme Court decision, section (a) of 
the Regulation states that an individual wishing to challenge the validity of an ADEA 
waiver is not required to return the consideration received before filing a lawsuit or 
discrimination charge. The EEOC's guidance in section (b) of the Regulation, however, 
goes far beyond the teachings of Oubre requiring employers to reassess the content of a 
waiver.   


• Under section (b) of the Regulation, "No ADEA waiver…may impose any 
condition…adversely affecting any individual's right to challenge the agreement." This 
prohibition includes "provisions allowing employers to recover attorneys' fees and/or 
damages because of the filing of an ADEA suit" (i.e., a traditional covenant not to sue).  
The EEOC's position is based on the view that such a clause discourages good faith 
challenges and thus, interferes with an employee's statutory rights.  The EEOC maintains 
that the Supreme Court's reasoning in Oubre supports this position.  In essence, it argues 
that if the financial pressures of tender back and ratification are illegal under the 
OWBPA, then so are the pressures of an obligation to pay an employer's legal fees and 
costs.  The section of the Regulation ends by noting an employer's continued ability to 
recover damages authorized under federal law. In the opinion of the EEOC, this is limited 
to ADEA suits brought in bad faith--a case that is considerably easier to state than to 
prove. See 29 CFR 1625.23.  


 
f. FMLA: Prior Case Law and New Regulations 
 


i. Prior Case Law 
 


1. FMLA Regulation Section 825.220 provides “[e]mployees 
cannot waive, nor may employers induce employees to waive, 
their rights under FMLA.”  In the past, courts have disagreed as 
to whether this language prohibits only the prospective waiver of 
FMLA rights, or also prohibits the retrospective settlement or 
release of FMLA claims based on past employer conduct, such 
as through settlement or a severance agreement, without 
Department of Labor (“DOL”) or court approval. 


 
2. In Taylor v. Progress Energy, the Fourth Circuit interpreted this 


regulation to prevent employees from settling past claims for 
FMLA violations with employers without the approval of the 
DOL or the courts. 


 
3. In Faris v. Williams, the Fifth Circuit found that the plain 


meaning of the DOL’s regulation prohibits prospective waiver of 
rights only and not retrospective settlement of claims. 


 
ii. New Regulations 


 
1. The new FMLA regulations make clear that the waiver 


prohibition applies only to prospective FMLA rights; employees 
and employers are permitted to agree voluntarily to the 
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settlement of past claims without having first to obtain the 
permission of the DOL or the courts. 


 
2. Thus, an employee may sign a severance agreement with her 


employer releasing the employer from all FMLA claims based 
on past conduct by the employer.  An employee may also settle 
an FMLA claim against her employer without DOL or court 
approval. 


 
B. What Cannot Be Released 
 


a. Employer cannot require employee to waive the right to file a charge of 
discrimination with the EEOC (pursuant to EEOC 1997 Enforcement Guidance). 


 
i. EEOC takes two positions on such waivers: 


 
1. Requiring an employee to waive her protected right to file a 


charge or participate in an investigation is void against public 
policy. 


 
2. Requiring an employee to waive this right violates the anti-


retaliation provisions of Title VII because such agreements have 
a “chilling effect on the willingness and ability of individuals to 
come forward with information” and interfere with the EEOC’s 
purpose. 


 
 


ii. United States Court of Appeals for Third Circuit (which has jurisdiction 
over Delaware, Pennsylvania, New Jersey and the Virgin Islands) has 
held that a separation agreement including broad release language  
regarding the filing of charges “in any administrative, judicial or other 
forum” constitutes a per se violation of the anti-retaliation provisions of 
ADEA, Title VII, EPA and ADA because the purpose of filing an agency 
charge is not to seek recovery from an employer but to inform the 
administrative agency of possible discrimination. 


 
b. Claims for Workers’ Compensation Benefits. 
 
c. Claims under the Fair Labor Standards Act (FLSA). 


 
d. Claims to challenge the Agreement or claims arising after the execution of the 


agreement. 
 


e. Claims with regard to vested benefits under an ERISA governed retirement plan. 
 
C. State Specific Requirements 


 
New Jersey: 


 
• Waiver must establish that party charged with waiver knew of her legal rights and 


deliberately intended to relinquish them.  Waiver must be knowing and voluntary.  
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Waiver is evaluated under “totality of circumstances” standard including and factors to be 
considered in determining whether a release was knowing and voluntary include: 


 
o the clarity and specificity of the release language; 


 
o the employee's education and business experience; 
 
o the amount of time the employee had for deliberation about the release before 


signing it; 
 
o the role of the plaintiff in deciding the terms of the agreement; 
 
o whether the employee's rights were known or should have been known when the 


release was executed; 
 


o whether the employee sought or was encouraged to seek the advice of counsel; 
and 


 
o whether the consideration given and accepted for the release exceeded the 


benefits to which the employee was already entitled by contract or law. 
 


• **Therefore, release should clearly indicate claims being waived (i.e., NJLAD, CEPA, 
etc.) in order to demonstrate waiver of such claims was knowing and voluntary. 


 
California: 


 
• The release should contain language that the employee waives rights under section 1542 


of the California Civil Code, and must quote the actual code section in the release in 
order for the waiver to be effective. California Civil Code section 1542 states:  


 
“A general release does not extend to claims which the creditor 
does not know or suspect to exist in his or her favor at the time of 
executing the release, which if known by him or her must have 
materially affected his or her settlement with the debtor.” 


 
Minnesota:  


 
• If a Minnesota Human Rights Act release is being sought, a 15-day revocation period 


normally must be offered unless the release is given in settlement of a claim filed with the 
Department of Human Rights or another administrative agency or judicial body.  


 
• The employee must be advised of her right to rescind in writing.  


 
• The employee must rescind the release in writing and deliver the rescission to the 


released party by hand within the 15-day period or mail the rescission to the released 
party, postmarked within the 15- day period, via certified mail. See Minn. Stat. § 
363.031. 
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West Virginia: 
 


• If a West Virginia Human Rights Act release is being sought, the waiver must be 
knowing and voluntary.  A waiver will not be considered knowing and voluntary unless 
the following conditions are met: 


 
o The waiver is part of an agreement between the individual and the employer that 


is written in plain English and in a manner calculated to be understood by the 
average person with a similar educational and work background as the individual 
in question; 


 
o The waiver specifically refers to rights or claims arising under the West Virginia 


Human Rights Act; 
 


o The waiver dos not extend to rights or claims that may arise after the date the 
waiver is executed; 


 
o The individual waives a right only in exchange for consideration that is in 


addition to anything of value to which the individual is already entitled; 
 


o The individual is advised in writing to consult with an attorney prior to executing 
the agreement and is provided with the toll free telephone number of the West 
Virginia State Bar Association (866-989-8227); 


 
o The individual is given 21 days within which to consider the agreement; and 


 
o The agreement provides that for a period of at least 7 days following execution of 


such agreement, the individual may revoke the agreement in writing, and the 
agreement shall not become effective or enforceable until the revocation period 
has expired. 


 
D. Options When Drafting 
 


a. In a 2006 Western District of New York case against Eastman Kodak, the EEOC 
approved the following language for settlement agreements: 


 
i. “Except as described below, you agree and covenant not to file any suit, 


charge or complaint against [employer] in any court or administrative 
agency, with regard to any claim, demand, liability or obligation arising 
out of your employment with [employer] or separation therefrom.  You 
further represent that no claim, complaints, charges, or other proceedings 
are pending in any court, administrative agency, commission or other 
forum relating directly or indirectly to your employment by [employer].  
Nothing in this agreement shall be construed to prohibit you from filing a 
charge or participating in any investigation or proceeding conducted by 
the EEOC or comparable state or local agency.  Notwithstanding the 
foregoing, you agree to waive your right to recover monetary damages in 
any charge or lawsuit filed by you or by anyone else on your behalf. 
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1. An employee executing a release in settlement of an existing 
EEOC charge or lawsuit must be given "a reasonable period of 
time" to consider a release. 


 
b. Agreements Not To Reapply. 
 


i. Employer should consider including a provision providing that the 
employee agrees not to seek reemployment. 


 
1. In the absence of such provision, if the employer later refuses to 


rehire the person, it could face a retaliation claim. 
 


c. Blue Pencil. 
 


i. To ensure that the release is not interpreted as overbroad and 
unenforceable in its entirety, the agreement should include language 
providing the court with authority to “blue pencil” or narrow any 
offending provision in the agreement to make it enforceable. 


 
 


Ian  D. Meklinsky,  Esq. 
     609-895-6756 


imeklinsky@foxrothschild.com 
Attorneys at Law 
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Corporate Counsel and Human
Resources Managers are frequently called
upon to prepare separation agreements for
departing employees.  As with any form of
agreement, separation agreements can
address a wide range of issues including
releases of actual or potential claims to
covenants not to compete. While many
have their favorite “form” from which to
work, a periodic review is critical to ensure
that any changes in applicable law – or the
interpretation of applicable law – are prop-
erly integrated into the document.


Obviously, a detailed review of all issues
that could be addressed in a separation
agreement is beyond the scope of anything
other than a law review article or treatise.
However, the subject thumbnails set forth
below will allow professionals who deal
with these forms of agreement to approach
them with additional insight.


Releasing Age Claims: The Older Work-
ers’ Benefit Protection Act (“OWBPA”)
establishes certain, irreducible standards for
enforceability of a release of a claim under
the Age Discrimination in Employment Act
(the “ADEA”). While simply meeting the


minimum statutory requirements does not
satisfy the burden of proving that the
release is knowing and voluntary, failure to
do so can be fatal to the enforceability of
the release. 


The OWBPA requires, at a minimum,
that the waiver agreement between the indi-
vidual and the employer:


• be written in language easily under-
stood by the average employee;


• specifically refer to rights or claims
arising under the ADEA;


• not waive rights or claims that may
arise after the date of the waiver is exe-
cuted;


• provide for consideration which is in
addition to anything of value to which the
individual already is entitled;


• advise the individual in writing to
consult with an attorney prior to executing
the agreement;


• give the individual at least 21 days
within which to consider the agreement;


• provide for a seven-day revocation
period.1


Moreover, if the employer requests the
release in connection with a group or class
termination, the employer must provide the
employee with at least 45 days to consider
the release and provide the employee with
detailed information concerning those 


eligible and ineligible for the separation
package.


Child Support Judgments: Some states
have taken steps to recover child support
judgments with the assistance of employers
and their attorneys. Under New Jersey law,
judgments for child support docketed with
the Clerk of the Superior Court are liens
against the net proceeds of settlements
negotiated prior or subsequent to the filing
of a lawsuit, civil judgments, civil arbitra-
tion awards, inheritances or workers’ com-
pensation awards. The law defines “net
proceeds” as any amount of money in
excess of $2,000 payable to the prevailing
party or beneficiary after all costs relating to
the lawsuit (attorneys’ fees, etc.) are
deducted from the award. Before an attor-
ney distributes any net proceeds of settle-
ments, judgments, inheritances, or awards
to the prevailing party or beneficiary, that
attorney must initiate a search of child sup-
port judgments to check if the recipient is a
child support debtor. If a judgment is found,
the attorney must provide the Probation
Division with a copy of the settlement
within thirty (30) days of identification of
the judgment. An attorney who abides by
the law will not be liable to the prevailing
party, beneficiary, or that person’s creditors.
Impliedly, an attorney who does not abide
by the law could be liable to the child sup-
port creditor.


Filing of Administrative Charges: Many
separation agreements include broad release
language requiring employees to agree not
to institute any “proceeding, action, com-
plaint, charge or grievance” against the for-
mer employer “in any administrative,
judicial, or other forum” with respect to any
acts occurring before the date of the agree-
ment. Some courts, such as the United
States Court of Appeals for the Third Cir-
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cal injury). Where employees are repre-
sented by counsel, aggressive attorneys
have sought to minimize tax consequences
by making part of the payment directly to
the employee’s attorney for his or her
“attorney fee” component of the payment
amount. In the past, the IRS has taken the
position that the payment to the employee’s
attorney was “constructively received” by
the employee and, therefore, taxable to the
employee as well as to his or her attorney as
well. The result was, among other things,
double taxation. The Civil Rights Tax
Relief Act provisions of the American Job
Creation Act of 2004 (signed by President
Bush on October 22, 2004) creates a special
deduction for taxpayers that eliminates this
double taxation. Depending upon the
amount of money in question and the
increased financial burden of income tax
obligations of the employer, it may be justi-
fied for an employer to look more closely
into the set of circumstances to determine if
there is a means of characterizing all or a
portion of the payment as non-taxable to the
employee including, but not limited to,
making an appropriate portion of the pay-
ment directly to the employee’s attorney.


Tender Back of Payments: Severance
agreements sometimes require a former
employee to repay (a/k/a tender back) to the
employer the monies under the agreement
in the event the employee violates the terms
of the agreement – for example, by filing a
complaint in court or breaching the confi-
dentiality of non-compete provisions.
Within the context of the ADEA, the EEOC
has promulgated regulations that prohibit
the enforcement of tender back rules with
respect to the filing of administrative
charges. Outside of the ADEA context,
courts have frequently relied upon general
contract principles to find that tender back
provisions are appropriate and enforceable
if properly drafted. As a result, care must be
taken to draft any tender back provision
with an eye toward not offending the
EEOC’s rule while providing the greatest
protection for the employer based upon the
law of the applicable jurisdiction.


Unemployment Compensation: Upon ter-
mination of employment, many employees
apply for unemployment compensation ben-
efits, even in those instances where the same
employees will be receiving some form of
severance payment. The question then
becomes whether the severance payment is
true “severance” or “payment in lieu of
notice.” The distinction may be significant
depending upon the jurisdiction. For exam-
ple, under New Jersey law, traditional sever-
ance does not affect an applicant’s ability to
apply for and obtain unemployment com-
pensation; however, “pay in lieu of notice”


cuit, which has jurisdiction over Delaware,
Pennsylvania, New Jersey and the Virgin
Islands, have held that a separation agree-
ment including the foregoing language con-
stitute a per se violation of the
anti-retaliation provisions of the named
employment statutes (ADEA, Title VII, the
Equal Pay Act, and the ADA) because the
purpose of filing an agency charge is not to
seek recovery from the employer but to
inform the administrative agency, such as
the Equal Employment Opportunity Com-
mission (“EEOC”), of possible discrimina-
tion. Based on this precedent, employers
should be wary of using overly broad
releases which waive an individual’s right
to file an administrative charge. 


Agreements Not to Reapply: Employers
also should consider including a provision
providing that the employee agrees not to
seek reemployment. In the absence of such
an agreement, should the employer later
refuse to rehire the person, it could face a
retaliation claim under the applicable fed-
eral or state anti-discrimination laws.


Covenants Not to Compete: Often
employers wish to include some restriction
on an employee’s ability to compete or seek
to enforce an existing restriction from an
employment agreement. Whether or not
such restrictive covenants are enforceable
depends on state law. In general, courts in
New York, New Jersey and Pennsylvania
will enforce covenants not to compete to
the extent that they are geographically and
temporally reasonable and protect certain
interests of the employer (such as trade
secrets or confidential information). What
is reasonable and what constitutes a pro-
tectable interest are determined on a case-
by-case basis. In addition, each state has
certain idiosyncrasies in the manner in
which it will enforce such covenants. For
example, courts in New York and Pennsyl-
vania have refused to enforce such restric-
tions where the employer terminates the
employment relationship unless the termi-
nation is “for cause.” Accordingly, employ-
ers should not assume that the existence of
the covenant will guarantee them the pro-
tection that they seek.


Tax Treatment of Payments: Employers
and employees are always looking for
advantageous ways to structure payments to
eliminate or reduce the amount of federal,
state and even local taxes on severance pay-
ments. While the general rule of thumb
should be that all such payments are taxable
and, in some instances, also subject to
income tax withholding, there may be cer-
tain circumstances whereby all or a portion
of a payment can be made on a non-taxable
basis (e.g., where there are physical mani-
festations of emotional distress or a physi-


prohibits an employee from receiving unem-
ployment compensation during the same
period they are receiving severance that has
been so characterized. When preparing sev-
erance agreements, consideration should be
made as to how such payments are charac-
terized. Alternatively, some employers factor
the amount of unemployment compensation
anticipated to be received by the former
employee into their determination of the
amount of severance to be made to the
employee.


Employee Benefits Post Termination:
Employers may want to provide group
health insurance to employees post-termi-
nation. While nothing prohibits such action,
care should be taken to make sure the pro-
vision of the benefit is done properly and
effectively. While many group health insur-
ance contracts permit “active” employees to
participate in the benefit plan, most con-
tracts do not cover terminated employees
within the definition of eligible participants.
As a result, the most effective and ulti-
mately proper way to provide group health
insurance to a terminated employee would
be to have the employee exercise his or her
right to COBRA continuation coverage and
for the employer to then make the appropri-
ate monthly premium payment on behalf of
the employee (and his or her covered bene-
ficiaries). The structure of this arrangement
in any severance or settlement agreement
should be very specific and cover various
issues including, but not limited to, changes
in benefit plans and premiums, the length of
time of the employer’s obligation to make
the premium payment and any conditions
precedent to the employer’s obligations.


Assignment: Severance agreements usu-
ally bind the employer. It is important, how-
ever, for the employer to reserve the right to
assign its rights and obligations under the
agreement. This assignment right should be
set forth in the agreement itself as some
states do not recognize a general right of
assignment without language to that effect
in the agreement. While this may not appear
to be an important issue, it may rise to that
level especially with respect to enforcement
of covenants not to compete and confiden-
tiality provisions. In certain cases, it may
even be beneficial for the employer to
assign its obligations – for example the
obligation to provide group health insur-
ance or make periodic payments – to
another entity.


1 These requirements do not need to be met where an
employee is not releasing a claim under the ADEA.
Thus, where the employee is under age 40, the
employer does not need to give the employee 21 days
in which to consider the agreement (although the
employee should have a reasonable period of time in
which to do so) and the employer does not have to
permit the employee any revocation period.





