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Longest period of sustained conflict in US history
Over 1 million served in Iraq or Afghanistan
Significant numbers of reservists
Unemployment rate of young veterans is over 25 percent
Pending significant budget cuts
And … 2012 is an election year

6

Proctor v. Staub – Cat’s Paw
o Allegations immediate supervisors were unhappy with
scheduling issues in hospital
o Decision maker was bias free but allegations were her decisions
were influenced by immediate supervisors
o Supreme Court holds if biased supervisor performs
an intended by the supervisor to cause an adverse employment
action, and if that act is a proximate cause of the ultimate
employment action, then the employer is liable under USERRA.
• http://www.jacksonlewis.com/resources.php?NewsID=3561
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US v. Alabama DMHMR (11th Cir. 2012)
o ADMH employee was not reemployed after returning from Iraq
o USDOJ filed suit alleging USERRA violation
o Alabama asserted 11th Amendment immunity should apply
because this was effectively an individual suit by the former
employee
o 11th Circuit determines 11th Amendment does not apply because
this is a suit by the US, not by the former employee, even if the
damages flow to the employee

8

Hostile environment expansion
o Carder v. Continental Airlines (5th Cir. 2011) – USERRA did not
cover claims for harassment that neither rose to the level of a
constructive discharge nor denied a “benefit of employment.
• http://www.jacksonlewis.com/resources.php?NewsID=3614

o Veterans Opportunity to Work (VOW) to Hire Heroes Act amends
USERRA to prohibit discrimination with respect to the “terms,
conditions, or privileges of employment”
o Same standard as Title VII hostile environment
o Will be more difficult to have dismissed even without tangible
financial loss
• http://www.jacksonlewis.com/resources.php?NewsID=3953
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Governmental Cases
o Promotional
o Scheduling
o Status

Benefits While on Leave
Pension Rights
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HR 3524 — Disabled Veterans Employment Protection
Act
o Extend USERRA protection to those with service connected
disabilities

Arbitration agreements
Successor employer
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Data collection and benchmarks
Linkage agreements
Formal outreach requirements
Training
Reporting
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Tax incentives
$2400 veterans unemployed for 4 weeks
$5600 veterans unemployed for 6 months
$9600 veterans unemployed for 6 months and service
connected disabilities
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General Principles
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Generally accepted that because USERRA was enacted to
protect the rights of veterans and members of the uniformed
services, it must be broadly construed in favor of its military
beneficiaries.
USERRA supersedes any contract, agreement, policy, plan,
practice or other matter that reduces, limits or eliminates in
any manner any right or benefit provided by the statute. 38
U.S.C. §4302(b)

Definitions


“Employer” – Any person, institution, organization or
other entity that pays salary or wages for work
performed or that has control over employment
opportunities. 38 U.S.C. §4303(4)
– No minimum size requirement to be considered an employer

under USERRA. 20 C.F.R. §1002.34(a)


“Notice” - Written or verbal notification of an
obligation or intention to perform service in the
unformed services. 38 U.S.C. §4303(8)
– Notice may be provided either by employee or by the

uniformed service in which the employee will serve.
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Definitions


“Service in the Uninformed Services”
–
–
–
–
–
–
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May be involuntary or voluntary
Active duty
Active duty for training or inactive duty for training
Full-time National Guard duty
Fitness for duty examination
Funeral honors. 38 U.S.C. §4303(13)

“Uniformed Services” – Armed Forces, Army and Air
National Guards and any other category of person
designated by the President in time or war or national
emergency. 38 U.S.C. §4303 (16)

Successor-In-Interest



Falls within the definition of “employer” under
USERRA. 38 U.S.C. §4303(4)
Determination of “successor-in-interest” status
determined by multi-factor test:
– Is there a substantial continuity of business operations?
– Does the successor use the same or similar facilities, machinery,

–
–
–
–
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equipment, and methods of production?
Is there a substantial continuity of employees?
Is there a similarity of jobs and working conditions?
Is there a similarity of supervisors and managers?
Is there a similarity of products or services? 20 C.F.R. §1002.35

Successor’s lack of knowledge of potential USERRA
claim is not a defense. 20 C.F.R. §1002.36

Key Anti-Discrimination
Provisions
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Protected statuses are:
– Member of a uniformed service;
– Person who applies to be a member of a
uniformed service;
– Person who performs or has performed service in
a uniformed service;
– Person who applies to perform service in a
unformed service;
– Person who has obligation to perform service in a
uniformed service. 38 U.S.C. 4311(a)
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Prohibited actions are denial of:
– initial employment;
– reemployment;
– retention in employment;
– promotion;
– any benefit of employment. 38 U.S.C. §4311(a)
Test for discrimination is whether employer
considered a protected status as “a motivating factor”
in taking a prohibited action. 38 U.S.C. §4311(c)
Person claiming a violation has the initial burden of
proving that a USERRA-protected status was one of
the reasons for the employer’s prohibited action. 20
C.F.R. §1002.22
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If prohibited motive is established, burden shifts to
employer to prove as an affirmative defense that the
same action would have been taken even in the
absence of a protected status. 38 U.S.C. § 4311(c);
20 C.F.R. §1002.23(b)

Notice of Departure for
Service


In order to claim benefits of USERRA, a person
absent from employment due to service in the
uniformed services must give notice of such service
to the employer. 38 U.S.C. §4312(a)(1)
– No requirement that notice be in writing, although written

notice would be the better practice to avoid factual
disputes;


Notice not required if the notice is precluded by
military necessity or is otherwise impossible or
unreasonable. 38 U.S.C. §4312(b)
– Notice may be informal; no particular format required. 20

C.F.R. §1002.85(c)
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USERRA does not contain a specific time requirement for
notice.
– However, DOL regulation suggests that notice should be given “as

far in advance as is reasonable under the circumstances.” 20
C.F.R. §1002.85(d).
– DOD regulation “strongly recommends” 30 days advance notice, if
feasible. 32 C.F.R. §104.6(a)(2)(i)(B)
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Permission of employer is not required before employee leaves
for service. 20 C.F.R §1002.87
Departing employee need not accommodate employer’s needs
regarding timing, frequency or duration of service. 20 C.F.R.
§ 1002.104
Employee need not tell employer before leaving whether or not
he plans to seek reemployment after service is completed. 20
C.F.R. §1002.88
Notice may be given by appropriate officer in uniformed service
in which employee is serving. 20 C.F.R. §1002.86

Rights and Benefits During
Period of Service




Employee serving in unformed service is deemed to
be on furlough or leave of absence. 38 U.S.C. §
4316 (b)(1). It is irrelevant what the employer calls
the leave (e.g., terminated). 20 C.F.R. §1002.149
Two classes of rights and benefits relevant to
USERRA analysis:
– Rights and benefits determined by seniority;
– Rights and benefits not determined by seniority.
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Provided he eventually becomes reemployed by
employer, employee is entitled to rights and benefits
determined by seniority that employee would have
attained had he not left for service and remained
continuously employed. 38 U.S.C. §4316(a)
 However, with regard to rights and benefits not
determined by seniority, serving employee is only
entitled to what the employer provides to employees
having similar seniority, status and pay and who are
on furlough or leave of absence. 38 U.S.C.
§4316(b)(1)(B)
– Most common non-seniority related benefit is accrual of vacation

time. Unless similarly situated employees on furlough or leave of
absence accrue vacation time during that period, neither does the
serving employee.
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Employee serving in the uniformed service must be
permitted to use accrued vacation leave with pay. 20
C.F.R. §1002.153(a)
However, employer may not compel the employee to
use vacation time while serving in the uniformed
services. 20 C.F.R. §1002.153(b)
Serving employee is not entitled to use accrued sick
time unless the employer allows the use of sick time
for any reason or allows similarly situated employees
on furlough or leave of absence to do so. 20 C.F.R.
§ 1002.153(a)
The employer may not compel the serving employee
to perform the employer’s work while the employee is
serving in the uniformed services.

Loss of USERRA Rights


Employee cannot waive right to reemployment until
that right has matured, i.e., until the period of military
service is completed.
 Even if employee tells employer before entering or
completing service that he is not coming back, the
right to reemployment after completing service is not
forfeited. 20 C.F.R. §1002.88
 However, if employee knowingly provides written
notice of intent not to return, he loses entitlement to
non-seniority rights and benefits granted to similarly
situated employees on furlough or leave of absence.
20 C.F.R. §1002.152
14




Employee will lose USERRA rights if he abandons
civilian career in favor of military career.
USERRA rights can be lost due to nature of
discharge or separation from service:
– Dishonorable or bad conduct discharge;
– Separation from service under other than honorable conditions. 20

C.F.R. § 1002.135
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Application for Reemployment


Not required until completion of service. 38 U.S.C.
§4312(e)
 No particular format required. 20 C.F.R. §1002.118
 May be oral, although better practice would be
written. 20 C.F.R. §1002.118
 Application must go to agent or representative of
employer with apparent responsibility for receiving
employment application, e.g., personnel office,
human resources officer or first-line supervisor. 20
C.F.R. §1002.119
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Failure to timely report or apply for reemployment
does not forfeit right to reemployment. However,
employer’s rules regarding absence from scheduled
work would apply. 20 C.F.R. § 1002.117
Timing of notice depends on length of service:
– Less than 31 days: Must report to employer not later than beginning

of first regularly scheduled work period on first full calendar day
following completion of service. Must also allow for safe
transportation home from place of service + 8 hours;
– 31-180 days: Must submit application for reemployment with 14
days after completion of service;
– 181 days +: Must submit application for reemployment not later
than 90 days after completion of period of service. 38 U.S.C.
§4312(e)
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If period of service exceeds 30 days,
employer may request documentation to
establish that:
– Application is timely;

– Employee has not exceed the five-year limit on duration of

service;
– Separation from service was not disqualifying. 20 C.F.R.
§1002.121



Satisfactory documentation includes:
– DD-214;
– Duty orders endorsed to indicate completion of service;
– Letter from appropriate authority. 20 C.F.R. §1002.123
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Employer may not deny or delay reemployment by
demanding documentation that does not exist or is
not readily available. 38 U.S.C. § 4312 (f)(4)
Employee is not responsible for delays in the
issuance of documentation by the military. 20 C.F.R.
§1002.122

Time beyond five years, to complete an initial period of obligated service;
Time during which such person was unable to obtain orders releasing such person
Time performed as required pursuant to section 10147 of title 10, under section 502(a) or
503 of title 32, or to fulfill additional training requirements determined and certified in writing
by the Secretary concerned, to be necessary for professional development, or for
completion of skill training or retraining;
Time performed by a member of a uniformed service who is –
o

o
o
o
o

ordered to or retained on active duty under section 688, 12301(a), 12301(g), 12302, 12304, or
12305 of title 10 or under section 331, 332, 359, 360, 367, or 712 of title 14;
ordered to or retained on active duty (other than for training) under any provision of law because of
a war or national emergency declared by the President or the Congress, as determined by the
Secretary concerned;
ordered to active duty (other than for training) in support, as determined by the Secretary
concerned, of an operational mission for which personnel have been ordered to active duty under
section 12304 of title 10;
ordered to active duty in support, as determined by the Secretary concerned, of a critical mission or
requirement of the uniformed services; or (
called into Federal service as a member of the National Guard under chapter 15 of title 10 or under
section 12406 of title 10
33

Escalator Principle – the same position the employee
would have attending within “reasonable certainty” if
he/she had remained employed during their military
service
o When reinstating an employee from USERRA leave, the
employee’s pay rate should include all increases (merit, step,
etc.), differentials, and bonuses
o Employer must make reasonable efforts to qualify the employee
for the position (training) unless it presents an undue hardship
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Employees Returning from Less than 91 Days Leave
o Must be reinstated to position they would have had if no leave. If
no longer qualified, employer must use reasonable efforts to
qualify
o If can’t become qualified, must be restored to prior position
o If neither 1 nor 2 is possible (in that order), must be reinstated to
“nearest approximation” of position, with full seniority (unless
service-related disability)
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Employees Returning from More than 90 Days Leave
o Must be reinstated to position they would have had if no leave,
or a position of like seniority status and pay. If no longer
qualified, employer must use reasonable efforts to qualify
o If can’t become qualified, must be restored to prior position or a
position of like seniority status and pay
o If neither 1 nor 2 is possible (in that order), must be reinstated to
“nearest approximation” of position, with full seniority (unless
service-related disability)
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Undue Hardship
o employee does not have to be reinstated if qualifying or
accommodating would impose an undue hardship

Changed Circumstances
o employee does not have to be reemployed if the employer’s
circumstances have changed so much that reemployment of
person would be impossible or unreasonable
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On reemployment, the employee is treated as not having
a break in service with the employer or employers
maintaining a pension plan, for purposes of participation,
vesting and accrual of benefits
Employer must make the contribution attributable to the
employee's period of service no later than ninety days
after the date of reemployment, or when plan
contributions are normally due for the year in which the
service in the uniformed services was performed
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Employee has three times length of service, up to 5
years, to make up contributions
Employer contributions attributable to the employee's
match, are required only to the extent employee makes
contributions
In a non-contributory defined benefit plan, employee's
benefit will be the same as though he or she had
remained continuously employed during the period of
service
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EMPLOYER OBLIGATIONS TO MILITARY
PERSONNEL UNDER USERRA AND THE ADA:

Disabled Service Members

MARK J. GIROUARD, ESQ.
mgirouard@nilanjohnson.com
Nilan Johnson Lewis PA
400 ▪ One Financial Plaza
120 South Sixth Street
Minneapolis ▪ MN 55402
Phone: 612.305.7500 | Fax: 612.305.7501 | Email: mgirouard@nilanjohnson.com

ADA Overview
• The ADA defines an “individual with a disability” as
a person who
– Has a physical or mental impairment that substantially
limits one or more major life activities;
– Has a record of such an impairment (i.e. was substantially
limited in the past, such as prior to undergoing
rehabilitation); or
– Is regarded, or treated by an employer, as having a
substantially limiting impairment.
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ADA Amendments Act
• The ADA Amendments Act (ADAAA) makes it much
easier for an individual to establish that he or she is
an individual with a covered disability.
– The term “major life activities” includes not only activities
such as walking, seeing, hearing, and concentrating, but
also the operation of major bodily functions, such as
functions of the brain and the neurological system.
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ADA Amendments Act
• The determination of whether an impairment
substantially limits a major life activity must be made
without regard to any mitigating measures (e.g.,
medications or assistive devices, such as prosthetic
limbs) that an individual may use to lessen an
impairment’s effects.
• Impairments that are episodic or in remission (e.g.,
post-traumatic stress disorder) are considered
disabilities if they would be substantially limiting
when active.
43

The EEOC and Disabled Service Members
• Although the ADA uses different standards than the
military or U.S. Department of Veterans Affairs in
determining disability, the EEOC takes the position
that many service-connected injuries will be
disabilities under the Amended ADA.

See: http://www.eeoc.gov/eeoc/publications/ada_veterans_employers.cfm
44

USERRA and Disabled Service Members
• USERRA has broader accommodation requirements
than the ADA
– Under the ADA, an individual must be qualified for his
or her position, with or without accommodation.
– Under USERRA, employers must accommodate and
make reasonable efforts to make an individual with a
disability incurred or aggravated during military
service qualified for the escalator position.
• The employer also has an obligation to find an equivalent or
close-to-equivalent position if it cannot make the employee
qualified for the escalator position.
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USERRA and Disabled Service Members
• USERRA does not define disability
– In commentary on the USERRA regulation, the DOL notes
that it has declined to adopt the ADA’s definition of
disability.
– In practice, the DOL has interpreted the term to mean any
injury or disease (including psychological conditions) that
would substantially interfere with an individual’s ability to
perform the functions of his or her job.
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USERRA and Disabled Service Members

–

Employers may also be required to look to whether
an individual is considered “disabled” by the military
(based on discharge status) or Veterans
Administration (receiving veterans’ benefits) to
determine if he or she is eligible for accommodation
under USERRA.
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USERRA and Disabled Service Members
• A disabled service member is entitled, to the same
extent as any other individual, to the escalator
position he or she would have attained but for
uniformed services.
• If the employee has a disability incurred in, or
aggravated during, the period of service in the
uniformed services, the employer must make
reasonable efforts to accommodate that disability
and to help the employee become qualified to
perform the duties of his or her reemployment
positions.
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USERRA and Disabled Service Members
• If the employee is not qualified for reemployment in
the escalator positions because of a disability after
reasonable efforts by the employer to help the
employee become qualified, the employee must be
reemployed:
– In a position that is either equivalent in seniority,
status, and pay to the escalator position;
– or a position that is the nearest approximation to the
equivalent positions, consistent with the circumstances
of the employee’s case, in terms of seniority, status,
and pay.
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USERRA and Disabled Service Members
• Ultimately, the employer is not required to reemploy
the employee on return from service if he or she
cannot, after reasonable efforts by the employer,
qualify for the appropriate reemployment position.
• The employer is not required to create a new position
in order to accommodate the disabled service
member.
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USERRA and Disabled Service Members
• An area of particular concern to the Department of
Labor is service members returning with disorders
such as post-traumatic stress (PTSD) or traumatic
brain injuries (TBI) that may not be readily apparent
when they return to work and are reinstated.
– Once the condition is discovered, the DOL interprets the
statute to require the employer to restart the reemployment
process, making reasonable efforts to accommodate the
service-incurred disability.
– At present, it is an open question whether USERRA applies
in such situations, depending on the length of time between
initial reemployment and discovery of the disability.
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Accommodations
• Not all veterans with service-connected disabilities
will need an accommodation or require the same
accommodation, but some veterans will need:
– Modified or part-time work schedules;
– Permission to work from home; or
– Leave for treatment of or recuperation.
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Accommodations
• Others may need modified equipment or devices. For
example:
– Assistive technology that would allow someone who is
blind to use a computer or someone who is deaf or hard of
hearing to use a telephone;
– A glare guard for a computer monitor for a veteran with a
traumatic brain injury;
– A one-handed keyboard for a person missing an arm or
hand; or
– A reconfigured workspace for someone who uses a
wheelchair).
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Accommodations – TBI and PTSD
• Service members with TBI or PTSD may face
particular difficulty with respect to employment.
– They may suffer from headaches, vertigo, balance
problems, anxiety and sleep disturbance, among
other symptoms.
– They also may have cognitive symptoms including
short-term memory deficits, poor concentration
and decision-making difficulties.
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Accommodations – TBI and PTSD
• A veteran with a traumatic brain injury or PTSD may
need, for example:
– A job coach who can initially assist if he or she has some
difficulty learning or remembering what to do;
– A supervisor to break complex assignments into smaller,
separate tasks;
– Adjusted methods of communication (e.g., giving
instructions in writing rather than orally); or
– Providing additional feedback or guidance.
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Accommodations
• The employer is not alone in its efforts to
accommodate a disabled service member:
– The Department of Veterans Affairs (VA) is also
available to assist returning service members with
service-incurred disabilities in providing assistive
devices and technology—relieving employers of some
of that burden.

See: http://www.vba.va.gov/bln/vre/
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NATIONAL DEFENSE AUTHORIZATION ACT
AMENDMENTS TO THE FMLA
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Military Caregiver Leave
General rule
• Eligible employees are entitled to up to 26
workweeks of FMLA leave during a single 12-month
period to care for a family member who suffered a
serious injury or illness during active military duty.
• To be eligible, an employee would still need to: (1)
have been employed at least 12 months; (2) worked at
least 1250 hours in the 12-month period preceding
leave; and (3) work at a work site where there are at
least 50 employees within 75 miles.
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Military Caregiver Leave
• Covered Service Member:
– Members of the Armed Forces, Guard or Reserves; or
veterans who served within 5 years of the date the
veteran undergoes medical treatment, recuperation, or
therapy
– Who suffered a serious illness or injury, or aggravated
an existing illness or injury, in the line of duty, while
on active duty
– Undergoing medical treatment, recuperation, therapy,
outpatient treatment, or placed on the temporary
disability retirement list by the military.
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Military Caregiver Leave
• Covered family members include a spouse, son,
daughter, parent, or next of kin of a covered service
member.
– DOL regulations modify the FMLA’s definition of son or
daughter by dropping any age requirement.
– The DOL allows the covered service member to identify
one nearest blood relative as the next of kin. Where this is
not done, the regulations establish an order of priority for
next of kin: blood relatives granted legal custody by a court
or by statute, brothers/sisters, grandparents, aunts/uncles,
and first cousins.
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Military Caregiver Leave
• To Care For - means to provide physical or
psychological care, transportation for care, and time
to make arrangements for care.
• Amount of Leave - An eligible employee is entitled
to take up to 26 weeks of FMLA leave in a single 12
month period to care for a covered service member.
– The single 12-month period begins to run on the first day
that the eligible employee takes military caregiver leave,
and ends 12 months after that date.
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Military Caregiver Leave
– Military caregiver leave expires at the end of the 12month period regardless of whether the need
continues. Unused leave is not "banked."
– The 26 weeks is calculated on a per-service-member,
per-injury basis.

• In the 12-month period that an employee is taking
military caregiver leave, the total amount of FMLA
leave available to the employee is capped at 26 weeks
for all FMLA covered conditions.
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Military Caregiver Leave
• Form of Leave - Military caregiver leave may be
taken intermittently, on a reduced leave schedule, or
in a single block of time. (Leave taken on an
intermittent or reduced leave schedule must be
medically necessary.)
• Transfer to alternative position - Employers may
transfer/reassign an employee who needs leave on an
intermittent or reduced leave schedule to care for a
covered service member.
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Military Caregiver Leave
• Notice - As with other forms of FMLA leave, an
employee who needs military caregiver leave must
provide the employer with timely and adequate
notice.
• Certification - Employers may require an employee
to support the request with medical
documentation. The DOL has created a form (WH385) that conforms to the regulatory requirements.
– Second and third health care provider opinions are not
permitted; nor are re-certifications permitted.
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Qualifying Exigency Leave
• Leave for a qualifying exigency arising out of the fact
that the employee’s spouse, son, daughter, or parent
is on active duty or has been notified of an impending
call or order to active duty in the Armed Forces,
Guard or Reserve in support of a contingency
operation.
• Amount of leave - Up to 12 weeks during a 12month period. This is NOT an additional 12 weeks of
leave, but merely a new basis for an eligible
employee to take the existing 12 weeks of FMLA
leave.
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Qualifying Exigency Leave
• Examples of Qualifying Exigencies - The DOL
identified 8 categories of leave. Common to these is
that the need for leave by the eligible employee must
arise out of the fact that the spouse, son, daughter, or
parent of the employee is a covered military member.
– Short-notice deployment - Where the covered military
family member receives 7 or less days’ notice of a
deployment , an eligible employee may take up to 7 days of
leave for any reason related to that deployment.
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Qualifying Exigency Leave
– Military events - leave to attend an official ceremony,
program or event sponsored by the military, and to attend
family support and assistance programs and information
briefings sponsored by the military, military service
organizations, or the American Red Cross.
– Child care and school activities - leave to arrange for child
care or attend certain school functions of the son or
daughter of a covered military family member.
– Financial and legal arrangements - leave to make or update
financial or legal arrangements to address the covered
military family member's absence.
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Qualifying Exigency Leave
– Counseling - leave to attend counseling by a non-health
care provider. Leave is available where the counseling is
needed by the employee, the covered military member, or
the son or daughter of the covered military member,
PROVIDED that the counseling arises from active duty
service or call to active duty.
– R & R- Up to 5 days of leave to spend time with a covered
military family member on rest-and-recuperation leave
during a period of deployment.
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Qualifying Exigency Leave
– Post-deployment activities - leave to attend ceremonies
incident to the return of the covered military family
member.
– “Additional activities” - The employer and employee may
agree to coverage of other activities which arise out of a
covered military members call or service to active
duty/contingency operation.
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