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Disclaimer
•
•
•
•

This webinar covers EMTALA on a general level.
No comments should be considered to be legal advice.
Please keep any questions in the form of hypotheticals.
No attorney-client relationship and no privilege is created
by this webinar.
• This is a fact-sensitive are of law and you should directly
consult with counsel if you have additional questions.
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Emergency Medical Treatment
and Labor Act Training

Sometimes called:
“EMTALA”
“Anti-Dumping Law”
“COBRA”
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General Rule
•

If an individual comes to the emergency department and a
request is made for examination or treatment of a medical
condition, then:
• Hospital must provide an appropriate medical
screening exam to determine whether an emergency
medical condition (EMC) exists

•

In the absence of such request, apply “prudent layperson observer”
test.
If no emergency, EMTALA obligation is over, but other standards
apply.
If an EMC, then stabilize and/or appropriately transfer (or
admit as an inpatient).

•
•
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“Comes to the ED”
An individual “comes to the emergency department”
when he or she:
1.
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Presents at the hospital’s dedicated
emergency department and
requests examination or treatment

“Comes to the ED” (continued)
2.

Presents on other hospital property (main
campus including sidewalks, parking lots,
driveway within 250 yards of hospital) and
requests examination or treatment for what
may be EMC
3. Ambulances (special rules)
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“Prudent Layperson Observer”
Dedicated Emergency Department
• Prudent layperson observer
standard
• Based on person’s appearance and
behavior, a prudent layperson
observer would believe the
individual needs examination or
treatment for a medical condition
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Hospital Obligations
•
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Once the individual “comes to ED,” must provide an
appropriate Medical Screening Exam to determine
whether an “Emergency Medical Condition” is
present.

“Emergency Medical Condition”
• Definition: When absence of immediate medical
attention could reasonably be expected to result in:
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Placing the health of an individual or unborn
child in serious jeopardy
OR
Serious impairment to bodily function
OR
Serious dysfunction of any bodily organ or part

“Emergency Medical Condition”
• EMC is presumed if one of the
following conditions is present:
•
•
•
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Intoxicated
Psychiatric patient: suicidal/homicidal
Pregnant/in labor
• “Labor” is defined to mean the
process of childbirth beginning with
the latent or early phase of labor
and continuing through the delivery
of the placenta. A woman
experiencing contractions is in true
labor, unless a physician or qualified
medical personnel (QMP) certifies
that, after a reasonable time of
observation, the woman is in false
labor.

Hospital Obligations
• Must provide for an Appropriate Medical Screening
Examination (MSE) by Qualified Medical Personnel
(QMP) within the capability of the hospital’s
emergency department, including ancillary services
routinely available to the emergency department,
to determine whether or not an emergency
medical condition exists.
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Hospital Obligations
• Triage  Medical Screening Examination
• “Appropriate” means screening examination:
• is suitable for the symptoms presented and
• conducted in a non-disparate fashion.
• For pregnant women, the medical records should
show evidence that the screening examination included
ongoing evaluation of fetal heart tones, regularity
and duration of uterine contractions, fetal position and
station, cervical dilation, and status of the membranes
(i.e., ruptured, leaking, intact).
• Should assess and reassess both woman and
fetus separately!!
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Hospital Obligations
• If Emergency Medical Condition exists:
• Then must stabilize within capability and capacity
and/or appropriately transfer (or admit as an
inpatient).
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On-Call Physician Obligations
• EMTALA provides for enforcement actions against both a
physician and a hospital when a physician who is on the
hospital’s on-call list fails or refuses to appear within a
reasonable period of time after being notified to appear
• A specialist listed on the on-call list MUST go to the
hospital if the emergency physician requests and must
do so in reasonable period of time.
• Cannot request that the patient be sent to the office.
• Cannot refuse to come in if no insurance.
• Cannot refuse an appropriate transfer.
• Provide appropriate notice of simultaneous call and
elective surgeries and be sure there is a back-up plan in
place.
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“Stabilize”
• Stabilize for EMTALA means no material deterioration of
the condition is likely to occur during the transfer.
• For women in labor, woman is stable, only if: (1) the
physician has certified false labor, or (2) the woman
has delivered the child and placenta.
• Must screen and document condition of woman
and child.
• Psychiatric patient that is suicidal or homicidal is
stable if no longer a threat to self or others.
• Must screen and document both the medical and
mental condition.
• Once stable, EMTALA obligation is over, but other
standards of care still apply.
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When Can a Hospital Transfer Out of the ED?
1.

2.
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NORMAL HOSPITAL TO HOSPITAL TRANSFER: Patient
is stable. No more EMC. EMTALA is over!! Remember
COPs and state law still apply. Note: COPs also apply
to inpatients.
EMTALA TRANSFER: Hospital may transfer a patient
who is unstable IF:
(a) it is an “appropriate transfer” (see next slide);
(b) patient/legal rep requests the transfer in writing,
after being informed of the risks and hospital’s
obligations; and
(c) physician certifies benefit of transfer outweighs
the risk to patient (and fetus, if applicable).

“Appropriate Transfer”
(of Unstable Patient With EMC)
1. Transferring hospital provides medical treatment within
its capacity that minimizes risk to patient’s health (and
health of fetus, if applicable); and
2. Receiving facility
(a) has space and qualified personnel to treat patient
and
(b) has agreed to accept the transfer; and
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“Appropriate Transfer”
(of Unstable Patient With EMC) (continued)
3. Transferring hospital sends all emergency medical
records available at time of transfer or ASAP, including
the name and address of any on-call physician who
refused/failed to appear within a reasonable time to
provide necessary stabilization; and
4. Transfer is effected through qualified medical personnel
and transportation equipment, including use of life
support measures during transfer, if necessary.
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Hospital Obligations
• The hospital may not delay the MSE or necessary
stabilizing treatment to inquire about an individual’s
insurance coverage or method of payment.
•
•
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May request information about insurance if it
does not cause delay in care.
Can’t delay care while verifying information
given.

Inpatients
• EMTALA does not apply to patients admitted as inpatients for
elective (non-emergency) diagnosis or treatment.
• Once a hospital has screened an individual and found that
individual to have an emergency medical condition, if the hospital
admits the patient in good faith in order to stabilize the condition,
the hospital has satisfied its requirements under EMTALA.
• CAUTION: CMS is considering changing this rule.
• Medicare Conditions of Participation, state laws, etc. require
hospitals to provide appropriate care to inpatients.
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Can A Hospital Refuse A Transfer?
• A hospital with specialized
capabilities or facilities and the
capacity to treat an individual
needing its specialized services
cannot refuse to accept a proper
transfer regardless of where located.
• Specialized capabilities examples:
“including, but not limited to,
facilities such as burn units, shocktrauma units, neonatal intensive care
units, or (with respect to rural areas)
regional referral centers”
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AMA or LWBS
• If an individual leaves Against Medical Advice (AMA) or
Leaves Without Being Seen (LWBS) of own free will (no
coercion or suggestion), hospital is not in violation of
EMTALA, if hospital documents:

(1) Hospital informed individual (or person acting on
individual’s behalf) of risks and benefits of leaving
or refusing care; and
(2) Individual signed the AMA/LWBS form
• NOTE: If refuses to sign ABA/LWBS form,
document that hospital used its best efforts
to obtain a signature from an individual.
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Penalties
• Civil money penalties up to $50,000.
• Exclusion from Medicare and Medicaid.
• Private right of action
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EMTALA’s “D” Rules
•

Don’t Delay or Deny Emergency Treatment

•

Don’t Discriminate in providing Emergency Treatment

•

Document … Document … Document!!!!!
• (e.g., don’t forget to document AMAs and
assessments and risk notifications!)
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Common EMTALA Citations
• Failure to screen appropriately
• Failure to document assessment,
risks and stabilization of fetus
• AMA / LWBS
• Inappropriate transfer: patient
dumping
• Failure to accept transfer
because closer hospital available
• On-call physician: failure to
accept the patient
• Ambulance diversion after arrival on
site
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What to Look For??
Notice of Pending Medicare Termination Letters
• Notice of pending termination letters are issued to the
Hospital CEO/Administrator on CMS letterhead
(sometimes sent via fax) with the EMTALA complaint
survey (CMS 2567 form) attached.
• Have a projected date on which Hospital's Medicare
provider number will be terminated.
• Must submit an acceptable POC and pass resurvey in
order to avoid public notification and/or termination
of Medicare provider number.
• Typically, letters are issued from the desk of the
Associate Regional Administrator and provide a CMS
contact person.
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Response to Letter: POC
• Be clear regarding when POC must be submitted.
• Implement POC immediately.
• Make sure to file POC in time to avoid public notice
and to allow time for supplementation or correction of
POC and potential re-survey prior to the public notice
of termination being released.
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Response to Letter: POC (continued)
• Elements CMS likes to see in the POC:
• Notification of board of directors and medical staff;
• Identification of the systems or individual problems
leading to the violation (e.g., investigation, review of
medical record and review of policy);
• Revised policy/procedures;
• Retraining; and
• Establishment of a monitoring system for
the corrective actions to ensure the
deficit practice has been corrected
and will not re-occur.
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Response to Letter: POC (continued)
• All deficiencies must be corrected by a specific date set
by CMS to remove the "immediate threat to individuals,"
and that date must be placed appropriately on the form.
• That date should be confirmed in writing with the
CMS contact person. (Completion date for all
deficiencies in POC typically must occur prior to public
notice date but that is not always the case.)
• Place POC with completion date correctly on the form in
the format that CMS desires to avoid rejection.
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Response: Factual and Legal Refutations
• Response is the Hospital’s chance to tell its side of the
story
• Background info
• Legal refutations
• Factual refutations
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Response: Factual and Legal Refutations
• Also, need to preserve certain rights
• Right to make other arguments or defenses in
administrative or legal proceedings (including SOL
defense)
• Remember: Response is subject to open records
request
(i.e., “Exhibit A” in the plaintiff lawsuit)
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Follow Administrative Process
• There is a very thorough administrative process through
which an EMTALA violation must be addressed.
• Typically, this process should be exhausted before taking
any judicial action.
• We have seen instances of attorneys filing injunctions
against CMS immediately without having gone
through the administrative process. Absent unusual
circumstances, this is not an appropriate initial
response to an EMTALA violation.
• It is important to understand the EMTALA
administrative process and work within it to avoid
angering CMS or delaying response time.
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Act Before The Letter: Complaint Survey Stage
• When hospital undergoes an EMTALA complaint survey,
appropriate documentation and follow-up files should be
kept regarding the surveyor's comments, the records
reviewed and employee interviews.
• Malpractice attorneys and insurance carriers may need to
be alerted.
• Employees should be interviewed and
statements taken ASAP after surveyors
leave facility.
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Act Before The Letter: Complaint Survey Stage
• Medical and other records should be secured to ensure
that the original documentation is maintained.
• Corrective action should be taken immediately in order to
demonstrate to CMS that the hospital takes complaint
seriously.
• It is likely that when a hospital has an EMTALA complaint
survey, the survey report may not be issued for a couple of
years.
• Remember to prepare and preserve for hearing and/or
trial.
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Gina Ginn Greenwood, J.D.
(404) 589-0009 office
•

•

•
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ggreenwood@bakerdonelson.com

Gina Greenwood concentrates her practice on a wide range
of health care-related matters, including health reform;
ACOs; HIPAA Privacy and Security Rule compliance; IT and
certified EHR implementation and donation; health reform pandemic
flu preparedness; fraud and abuse (Stark Law & Anti-Kickback Statute)
compliance and investigations; EMTALA compliance, survey responses and
hearings; Joint Commission and licensure compliance; reimbursement issues;
CON matters; clinical trial research issues; drug diversion and self
reporting; RAC audits and appeals; psych issues (guardianships, involuntary
admissions, etc.); risk management; corporate health care transactions;
contract drafting and general business advice; and many other regulatory
matters pertinent to all types of health care entities.
Gina has authored numerous health care materials for entities such as the
American Health Lawyers Association and is a frequent speaker for the
Georgia Hospital Association and other professional organizations on the topics
of compliance, fraud and abuse, HIPAA compliance, pandemics, EMTALA
compliance, etc.
Gina was recognized by Chambers USA as a leading health care lawyer in
Georgia (2011 and 2012).

Nathan A. Kottkamp, J.D., M.A.
(804) 775-1092 office

•

•

•
•
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nkottkamp@mcguirewoods.com

Nathan Kottkamp concentrates in healthcare law, including
federal and state regulatory compliance, fraud and abuse,
privacy and confidentiality requirements, patient rights and
clinical ethics, medical staff privileges, certificate of public need,
reproductive medicine, HIPAA, EMTALA, healthcare professional
education accreditation, and advance directives.
Nathan Kottkamp’s clients include health systems, hospitals,
specialized medical practices, mental health services providers,
and universities.
Named Among Virginia’s "Legal Elite," Health Law, Virginia
Business, 2009-2011
Named a 2011 and 2010 Virginia Super Lawyer "Rising Star,"
Law & Politics, Named One of Six, Healthcare, 2009; Named One
of Seven, 2008; Named One of Nine, 2007

