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Notes

The Army began use of performance-based contracts (PBC) for
environmental remediation in the late 1990’s when the Assistant Chief of
Staff for Installation Management (ACSIM) encouraged use of “a new
generation of cleanup initiatives.”
√

In 1999, the Base Realignment and Closure (BRAC) Office pursued
several Guaranteed Fixed Price Remediation (GFPR) contracts at
its installations.

√

In 2001, the US Army Corps of Engineers awarded a GFPR contract
at Fort Leavenworth, Kansas.

√

In 2002, GFPR was approved as an Army and Department of
Defense (DoD) Business Initiative Council (BIC) Initiative.

In 2003 the Army changed the name of the initiative from GFPR to PBC
because PBC is broader in terms of contract type (i.e., a guaranteed
fixed price remediation contract is one type of performance-based
contract). The Army has now awarded more than 40 cleanup PBCs on
active and/or excess installations, representing activities in all 10 EPA
Regions and 28 states. In addition, more than 10 PBCs have been
awarded at Army Base Realignment and Closure (BRAC) installations.
The goal that was initially set in 2003 of having 3-5% of program dollars
on PBCs has increased in FY06 to 60% of program dollars on PBCs, or
nearly $240 million.
In the Spring of 2004, the Acting Secretary of the Army gave
commendations to three Army staff members for their success in
implementing the GFPR [PBC] initiative. PBCs reported $32.9 million
cost avoidance at that time.
Although there is evidence of potential cost avoidance through
competitive procurement and the inherent flexibility of the contract
mechanism, the real question on PBCs to be answered is:
Are PBCs delivering all that was hoped for?
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Notes

The Army’s primary goal in implementing PBC was to lock in
completion dates of cleanup and to cap costs. Because of the
period of performance on many of the contracts is 10 years, cost
and schedule are difficult to measure early on in the contract
execution. In fact, whether performance objectives are consistently
being met may not be known for many years.
One metric that is often reported is the cost avoidance. Cost
avoidance refers to the difference between the total cost of the
awarded PBC and 1) the independent government cost estimate for
the scope of activities encompassed in the PBC; or 2) the
Installation estimate to complete the scope of work reflected in the
cost-to-complete used for planning and budgeting purposes. While
there is some debate as to whether the government projections
accurately reflect remediation costs, reducing funding requirements
has allowed the Army to effectively increase the amount of money it
can program toward new projects. In essence, it has met one of its
primary goals -- to get more of the installation restoration program
dollars out to installations, addressing real on-the-ground problems.
To date, the Army has seen cost avoidance in the range of 21.3%
(when comparing to the Independent Government Estimates) and
33.8% (when comparing to the Army’s cost-to-complete estimates).
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Why did the Army Pursue PBC?

Performance-Based Contracting is intended to
improve cost and schedule performance without
compromising cleanups that are protective of
human health and the environment
√ Lowers risk of cost growth
√ Accelerates cleanup / property transfer through fixed
schedules
√ Reduces contract reporting and oversight
√ Can be aligned to exit strategies or used to optimize
systems
√ Cost effective / lower remediation costs
√ Incentivizes use of innovative and cost-effective
remedies
√ Shifts staff time from budgeting to technical review
and problem resolution
√ Promotes use of innovative cleanup approaches

The Army’s intent was to apply proven private
sector cleanup management practices to the Army’s
environmental restoration program
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Notes

Existing data gives some indication of PBC success. Prior to 2003,
estimates for completion increased each year and 70% or less of
the milestones were met. The Army recognized that it needed to
change its cleanup strategy. Part of the change included the use of
PBC, which has already realized over $215M in cost avoidance
(see previous discussion).
So far, PBC contracts have also been effective in locking in costs
and final completion schedules through:
√

Performance Standards,

√

Fixed price contracts, and

√

Insurance.

In conjunction with PBC, US Army Corps of Engineers Districts
management and technical support costs have been renegotiated
resulting in a savings of $21M which has been reinvested into
additional cleanup projects.
Since FY 2004, overall Installation completion has surpassed
projections.
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What do we know from existing data?

There is some indication of the success of PBC
Cost Avoidance has been achieved
PBC has been effective in locking in costs and final
completion schedules
Changes in environmental management strategy to
line up with PBC goals and intents has resulted in
cost savings
Improvement in Installation completion has been
realized
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Notes

•

Given the challenges in measuring performance mentioned in the
previous slide, the Army initiated a study to determine whether
milestones originally identified by the PBC contractors in their
project management plans could be used as a baseline to
measure/track schedule performance.

•

Results of individual installation reviews are not included in this
report, but data are used anecdotally to substantiate the overall
conclusions presented in the presentation. Questions on this
briefing should be submitted to PBC.Team@aec.apgea.army.mil.
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Performance Analysis of Seven PBC
Contracts
Overview
√ Purpose of Analysis
√ Analysis Methodology
√ Analysis Results
√ Recommendations for Improvement
√ Conclusions
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Notes

The purpose of this study is to focus on the original intent of the
PBC Initiative – to determine whether the Army has been
successful in locking in the completion dates for cleanup and
capping the costs for those cleanups. To accomplish this, data
were reviewed from the first seven (7) PBCs awarded from 2001 to
2003 at active installations to determine:
Has sufficient work been accomplished to determine whether the
contractors are meeting their performance objectives?
Is work being completed on time, and according to the original agreed
upon schedule?
Are there identifiable drivers causing either schedule delays or schedule
acceleration?

•

These installations were selected because the contractors have
been working at the installations for 2-4 years. While it was not
expected that a large number of the performance objectives would
have been reached at the time of the analysis, the Army believed
that a trend could be determined based on work completed to date.

•

Results of this analysis are being incorporated into the lessons
learned and process improvement paper for the PBC Initiative.
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Purpose of Analysis

While there is sufficient evidence that PBCs have
demonstrated significant cost avoidance, the Army
needed to determine whether contractors working
within the PBC framework have improved schedule
performance.
The purposes of this study are to:
√ Assess the progress made toward achieving PBC
performance objectives
√ Identify driving factors for schedule delays and/or
acceleration
√ Provide input into the on-going lessons
learned/process improvement for the PBC initiative
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Notes

The Army reviewed the status of the seven active installation PBCs
that were awarded from 2001 to 2003. The review started by
obtaining the original schedules provided to the Army by the
contractors in their proposals. In the case of the 2003 awards the
Army reviewed the Project Management Plan (PMP), the first
deliverable required in the PBCs starting in 2003. Within the
schedules, the team identified major milestones that could be used
to establish a schedule baseline and tracked against progress
made to date (as of November 2005). These milestones include
activities typically required in a Federal Facility Agreement or
RCRA permit (e.g., Remedial Investigation/Feasibility Study
(RI/FS) complete, Record of Decision (ROD) signed, Statement of
Basis approved, etc.) as well as achievement of site closeouts (as
defined by the Defense Environmental Restoration Program
(DERP) program guidance) tracked in AEDB-R, including Remedy
in Place and Response Complete.
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Analysis Methodology

Compared baseline schedules from approved
Project Management Plans (or their equivalent) to
current schedules for activities and milestones
√ Reviewed 7 PBCs awarded in 2002 and 2003
• Fort Gordon, GA
• Fort Leavenworth, KS
• Fort Jackson, SC
• Lake City Army Ammunition Plant, MO
• Fort Dix, NJ
• Sierra Army Depot, CA
• Ravenna Army Ammunition Plant, OH

When available, the milestones used were:
√

Remedial Investigation / RCRA Facility Investigation (RI/RFI)
or Feasibility Study / Corrective Measures Study (FS/CMS)

√

Statement of Basis (SB), Decision Document (DD), or Record
of Decision (ROD)

√

Response Complete (RC), Remedy in Place (RIP), or No
Further Action (NFA)
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Notes

Where data on major milestones were not yet available (i.e., the project
was not far enough along to have a signed Decision Document or
achieve Remedy in Place), internal project milestones were used.
These are milestones such as submittal of a Remedial Action
Workplan for review and approval, draft documents to the Army for
review, major data collection campaigns completed, etc.
The 128 milestones can be categorized as follows:
39
5
9
7
7
20
13
3
10
5
10

Closure/Remedial Action (RA) Complete/Response Complete (RC)/No Further Action (NFA)
Decision Document (DD)
Feasibility Study (FS)
Field Installation
Final Data Report
Final Work Plans/RA Work Plan
RCRA Facility Investigation (RFI)/Corrective Measures Study/Remedial Investigation (RI)
Record of Decision (ROD)
Remedy in Place (RIP)
Soil Removal
Statement of Basis (SB)

For each milestone identified that was planned to be complete by
November 2005 (the date of the analysis), the Army categorized it as
completed on time or early; completed behind schedule (by more or
less than six months); or past due (and by how much).
Once the schedules were reviewed and data compiled, the Army
contacted representatives from the contractors, installations, and the
Contracting Officer’s Representatives (CORs) to discuss the overall
findings, verify that the findings were representative of what they were
experiencing at the installations, and to identify reasons for the
contractors being ahead of or behind schedule.
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Analysis Methodology (cont)

Where major milestones were not available, discrete
activities such as submittal of remedial action work
plans were used for comparison
128 major milestones or activities at the seven
installations were identified and compared to the
original schedules
Milestones or major activities were identified as:
√ Completed on time or early,
√ Completed late (< 6 months & > 6 months), or
√ Past due as of 30 Nov 2005 (< 6 months & > 6
months).

Discussions were held with appropriate USAEC, US
Army Corps of Engineers, and Contractor personnel
to determine reasons for early, late, or incomplete
milestones and/or tasks
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Notes

When trying to determine why so many of the milestones were late,
the underlying activities were examined. What was immediately
evident was the “cascade” effect where the first activity in a series
of activities required to complete a milestone was late. All the
subsequent activities and the associated milestone were late, and
in some cases the contractors had not included enough flexibility in
their schedule to be able to make up the time. For example, a soil
removal activity was late in starting. Assumptions in the schedule
for cubic yards removed, number of truck loads, etc., tied down the
duration and when the first activity was delayed, all the rest were
delayed, even though all associated activities were completed
within the proposed schedule durations.
An average of 54% of the late milestones were the results of
previous late activities/milestones. Schedules and milestones that
follow are generally completed in the timeframe estimated even
though the end date may be delayed. If the initial activities were
started on time, it is reasonable to assume that there could have
been an additional 38% completed on time, for a potential total of
68% on time completions.
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Analysis Results
- Milestones
Of the 128 total milestones/major activities due as of
30 Nov 2005:
38 (30%) were completed
on time or early

8 (6%) are less than 6
months overdue

29 (23%) were completed
less than 6 months
behind schedule

41 (32%) are more than 6
months overdue

12 (9%) were completed
more than 6 months
behind schedule
Status of Milestones Due as of November 2005

38

41

8
12
29

48 Milestones were (or are) late due to a “cascade”
effect (i.e., these milestones are late due to earlier
milestone schedule delays.)
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Notes

The project schedule milestones at two installations were delayed
during the legal review because the decision documents did not
clearly demonstrate unacceptable risk, as required by CERCLA, or
identify a specific legal driver. Legal had not been kept informed of
discussions between all parties and did not understand the
decisions being made. Interactions between these parties are
dynamic and often result in agreements to keep projects moving
forward.
At one installation, several sites were delayed due to invalid
assumptions on the part of the contractor about internal reviews
(they assumed regulators would review multiple documents
simultaneously), with additional sites delayed for negotiations on
how Land Use Controls would be incorporated into the RODs.
Multiple site schedules were delayed at all 7 installations due to
delays in the Regulator review. (e.g., Regulator resources could
not support schedule due to issues such as a conflict in priorities,
current resource limitations, and lack of authorization to hire or
contract new resources.)
At 3 installations, regulators did not buy in to PBC concepts,
especially accelerated schedules, and indicated that they had PBC
imposed on them without their concerns addressed prior to contract
award.
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Analysis Results
-Factors Causing Schedule Delays

Reviews:
Legal review of documents can result in
delays due to a lack of information and
understanding of agreements between
CORs, project managers, contractors, and
regulators.
Contractors often meet first internal project
deadlines, but miss the first milestones that
involve a regulator review.
Regulator review may cause delays due to
resource limitations. In addition, regulator
priorities may not align with PBC priorities.
Initial meetings/reviews with regulators
often went poorly due to lack of buy-in and
support by regulators prior to contract
award.
√ NOTE: Discussions with regulators indicate
that this perception/attitude is changing
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Notes

Technical
At one installation, several delays occurred: 1 site was delayed
due to unanticipated size of plume which delayed another site
(originally included with the groundwater site). The second site
was subsequently separated from the first after additional sampling
demonstrated no connectivity between the two; 1 site delayed due
to lack of funding; 1 was site delayed due to delay in field activities.
At one installation, 1 site was delayed due to incorrect technical
planning assumptions when the contractor planned the remedial
approach based on initial data, prior to completely understanding
site issues.
Planning
At 3 installations, schedules included regulator reviews of more
than one site at the same time. Due to resource restrictions,
reviews were limited to one at a time.
At one installation, 1 site was delayed due to a Regulator
requirement for new monitoring plan that had not been included in
the contractor’s PMP;
At one installation, multiple site milestones were delayed due to
collective inclusion in one ROD (i.e., one of the sites in the ROD
slowed down progress on other sites because it was more
technically challenging than the others.)
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Analysis Results
-Factors Causing Schedule Delays
Technical Issues
Existing data were not always sufficient to correctly
plan for the scope of remediation
Initial data did not lead to the correct remediation
approach decisions

Planning Assumptions:
Schedules prepared in response to performance
objectives in the Performance Work Statement (PWS),
included assumptions about time saving techniques
such as concurrent/parallel reviews of documents
which did not work out in practice.
Schedules did not include enough time to respond to
new requirements identified through the regulator
review process.
Consolidating cleanup documents for multiple sites in
an effort to improve cost effectiveness delayed
meeting individual site milestones.
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Notes

At one installation, 15 sites were delayed due to the incumbent
contractor being late in completing their RFIs (in this case, the PBC
contractor finally moved forward on doing the RFI’s themselves in
order to make progress).
At one installation, RODs were affected by new (unanticipated)
state regulations on Land Use Controls.
After one PBC was awarded & work started, the state imposed new
Covenant Statute (land use controls) that required extensive
negotiations to develop acceptable ROD language documenting
land us controls.
At two installations, negotiations of existing Land Use Controls
delayed permit modifications, remedial designs, and ROD reviews
up to one year.
At all installations, when a site is delayed, resources were not able
to be reallocated due to the direct tie of funding to site. (At one
installation, a contract change allowed contractor to reallocate
resources as long as overall funding authorization was not
violated.)
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Analysis Results
-Factors Causing Schedule Delays
Other:
Delays are caused by reliance on incumbent
contractors to complete work/hand off, i.e., the
lack of incentives has adversely affected
turnover and deliverables. Examples:
√

In order to maintain schedules, one contractor has taken
over finalizing RFIs from incumbent contractors.

√

Conclusions by incumbent contractors do not always
agree with PBC contractor logic or solutions.

Unanticipated events such as new state
covenant statutes or complete regulator
personnel turnover have forced some delays.
Negotiations between Army and regulators on
Land Use Controls delayed permit modifications,
remedial designs, and ROD review and
approvals by up to one year.
Structure of PBC contracts prevented moving
resources to another site that had not been
specifically funded.
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Notes

Quality
√

At one installation, comments indicated surprise to learn that the low
bidder would not cut corners during execution.

√

At one installation, the contractor is fully meeting Army expectations and
has proposed more than was needed in some cases.

√

At all installations, the quality of work has been reported from good to
Going beyond requirements.

Responsiveness
√

At one installation, the contractor overall is doing very well. “They are
responsive and trying very hard to keep on schedule.”

√

At several sites where there were delays due to dependence on
incumbent performance, PBC contractors have performed work arounds
to keep moving forward during delays.

√

At one installation where the regulator was not ready for PBC resulting in
negative feelings towards the whole team, the contractor spent
significant effort getting in working with the regulator and agreeing to
additional actions in the spirit of partnering.

√

At one installation, the contractor has been “very responsive to both
regulator and Army comments.”
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Analysis Results
- Quality/Responsiveness

Performance of PBC Contractors in terms of Quality
and Responsiveness was indicated through
comments received during interviews with CORs;
installation POCs, RPMs, & ECs; and AEC RMs
√ The Quality of the work and documentation of
PBC contractors has been good to excellent
√ PBC contractors have been very responsive to
Regulators, Army, and AEC oversight.
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Notes

Contractor Considerations:
Contractor planning and scheduling should take into account:
√
√
√

turnover required from incumbent contractors
tracking individual sites instead of grouping sites
external approval authorities

None of these factors are bound by PBC contracts, and thus have
the potential to adversely affect schedule performance if they are not
appropriately planned
Army Considerations:
Regulator approvals have the potential to significantly affect the
ability of the PBC contractor to meet contract requirements. As
such, it is imperative that regulators be brought into the planning to
attempt to obtain their buy-in to the process and the overall
schedule. Regulators should never have the opportunity to assert
they have been blind-sided or surprised by the PBC.
Incumbent contractors have power to affect PBC performance due
to a lack of incentive to turnover products/deliverables, records,
facilities, etc. to PBC contractors or to support PBC schedules. In
many cases, incumbent contractors are unsuccessful bidders for
PBCs.
Project managers/AEC managers should be involved with
incumbent and PBC contractors to help ensure the orderly and
expeditious turnover between contractors and to help resolve issues
that may hinder PBC execution.
In many cases, decisions must be made quickly to ensure projects
can continue. These decisions are often made in the field with
informal input from involved parties. It is important that these
decisions and the logic/basis of the decision be communicated to all
reviewing parties to ensure the projects are not held up at the end.
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Analysis Results
- Lessons Learned
Considerations for Contractors
√ For activities reliant on incumbent contractors,
assumptions on receipt of deliverables or turnover
activities may not be valid and contingent planning should
be considered.
√ Grouping sites in documents to assume efficiencies in
document review and approval may lead to overall cleanup
delays if one sites has any individual delay.
√ Working with the regulator to obtain agreement on
document review process is critical to minimize review
delays as regulators probably will not be able to support
multiple/concurrent document reviews.
√ Set up PBC contracts to start when RFI/RI is in draft.

Army Considerations
√ Continued emphasis on regulator buy-in should be an
early part of contract/proposal process.
√ Strong advocacy and involvement with incumbent
contractors, installation personnel, and regulators is
needed to ensure the PBC contractor can obtain
information needed to effectively execute contract
requirements and meet schedule milestones.
√ Continuous/effective communication between affected
parties (USAEC, Installation, Legal, Regulators, etc.)
should be initiated early in contract implementation to keep
information between affected parties current.
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Notes

Current information on PBC performance is not consistent or
complete. Individual PBC managers may have sufficient
knowledge to track individual installation performance, but
comparing installations or the overall status of PBC is not possible
from currently documented information.
In order to help ensure AEC can continue to validate the
performance of PBC and to continuously improve PBCs, criteria for
tracking and status of the program should be developed. The
criteria should be developed in such a way that activity
performance at all sites is measured similarly.
For those activities that are delayed, fall behind, or take longer than
planned, criteria should be developed to require recovery plans that
are proposed, reviewed, and agreed by the contractor, regulators,
and AEC.
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Recommendations for Improvement

Current PBC Contracts
√ Increase emphasis on periodic contractor status
reports against specific performance measurement
milestones and schedules.
√ Request a specific contractor recovery plan for each
PBC that has Sites behind schedule.
• The plan should include performance
measurement milestones.
• The plan should include periodic contractor status
reporting.
√ Ensure Quality Assurance Surveillance Plan (QASP)
is being implemented.

Future PBC Opportunities
√ Engage Regulators early in the proposal process to
ensure PBCs address regulator constraints/concerns.
√ Establish schedule development parameters to
include specific performance measurement
milestones.
√ Establish specific periodic status reporting
requirements.
√ Where/when appropriate include incentives for
meeting/beating schedules for truly critical sites.
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Notes

PBC bounds contractors by cost and schedule. Contractors are
protecting their investments by innovative approaches to
completing the work in a way that meets end state requirements
within the contracted schedule limits.
Examples:
At one installation, a site was behind schedule due to incomplete
understanding and incorrect assumptions on technical approach to
cleanup. The Contractor is changing its approach and performing a
study that is expected to close site with an NFA DD, making up the
2 year lag and completing actions before contract end date.
At all installations with PBCs, pre PBC contractors in large part
were proposing/using “pump and treat” approaches to site cleanup.
PBC contractors have used various in-situ approaches to
accelerate schedules and cut costs while still meeting cleanup
criteria.
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Conclusions:
Are PBCs Delivering all that was hoped?
PBC contractors in general are meeting or beating
schedule dates where they have control over
resources and deliverables
Although internal working schedules are shifting and
are frequently late when compared to the original
baseline schedules, contractors are generally on
track to achieve the final performance objectives
Contractors appear to be on track to meet
completion dates for High Relative Risk Site
Evaluation (RRSE) Sites
Bottom Line: PBCs appear to maintain overall
schedule performance in spite of the unanticipated
glitches encountered and late milestones.
√ Contractors are taking innovative and/or necessary
actions to meet end dates
√ There is no indication that overall schedule completion
will be compromised

31

For more information:

The USAEC website
http://aec.army.mil/usaec/cleanup/pbc00.html
provides additional information on the PBA
initiative.
Questions related to this report or the Army’s PBA
initiative should be directed to US Army
Environmental Command
(PBC.Team@aec.apgea.army.mil).
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feature
Over its 113 years of operation, the facility underwent
several changes in ownership:
• 1886: The Chicago Brass Co. constructs the
American Brass site.
• 1912: The Chicago Brass Co. dissolves and the
facility becomes part of the American Brass
Co. (ABC).
• 1922: The Anaconda Mining Co. (AMC)
purchases ABC.
• 1977: The Atlantic Richfield Co. purchases AMC.
• 1985: The facility is resold to American Brass Co.,
L.P. (ABC).
• 1990: Outokumpu of Finland purchases the assets
of ABC, including the Kenosha facility, and forms
Outokumpu Copper Kenosha Inc. (OCK).
When Atlantic Richfield sold the facility to ABC in 1985
as part of its metals unit divestiture, the purchase agreement
included an environmental indemnity that covered preexisting environmental conditions. These indemnity rights
were transferred to the new owners when ABC was acquired
by OCK in 1990.
THE CHALLENGE

Bearing the marks of more than a
century of molding, casting, and forming of brass and
copper, a 30-acre former manufacturing site in Kenosha,
WI, was not the kind of property that was immediately
attractive to real estate developers. The inherent risks associated with transforming contaminated industrial sites into
property ready for nonindustrial uses such as residential and
retail have historically been prohibitive, leaving many potential sites idle. The key to transforming the Kenosha Brass
Mill was the ability to effectively manage the unknown or
unidentified factors that generate the inherent risks in site
remediation. By successfully removing the uncertainties associated with remediation, this former brownfields property
is fast becoming a fully formed retail and residential center,
providing a source of income, urban revitalization, and tax
base for the neighboring community.
BACKGROUND

The Kenosha Brass Mill, formerly the American Brass site, is
located on approximately 30 acres in a mixed-use residential and commercial area of Kenosha, WI, less than one-half
mile from Lake Michigan (see Figure 1). The industrial
facility consisted of a manufacturing plant, a two-story office
building with garage and employee parking lot, and an offsite wastewater treatment plant. The original facility was constructed in 1886 and was in continuous operation until
November 1999, manufacturing a variety of brass and copper products, including metal strips, tubes, rods, bars, wire,
and stampings.
awma.org

Various environmental investigations were conducted after
the transfer in ownership in 1990. It was found that volatile
organic compounds (VOCs), specifically chlorinated solvents, were the main contaminants of concern in the soil
and groundwater at the site. Other contaminants included
metals (mainly lead and copper) and polycyclic aromatic
hydrocarbons (PAHs). The engineering costs for environmental cleanup and demolition of the site were estimated
to be approximately $15 million. In 2000, the City of Kenosha

Because of its location, the site’s
future redevelopment had to fit
within the context of the city’s
overall development strategy.

indicated its desire to see the site redeveloped for nonindustrial use, envisioning a commercial/retail center to help
support the city’s plan to revitalize a nearby inner city residential neighborhood. The city’s interest in the redevelopment of the site provided a strong catalyst to move the
involved parties closer to reaching a solution.
With an incentive in place, the parties agreed to work
together to meet the city’s redevelopment needs. Specifically, the companies involved (i.e., Atlantic Richfield and
Christopher J. Olson, CPG, is manager of real estate reuse with
Atlantic Richfield Co., Warrenville, IL, a BP-affiliated
company. Ronald L. Bursek, P.E., is the public works director
for the City of Kenosha, WI. Martina Schlauch Jones, P.E., is a
program manager with TRC Environmental Corp., Chicago,
IL. E-mail: mjones@trcsolutions.com.
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Figure 1. The former American Brass site (pre-remediation).

OCK) agreed to share all past and future remediation costs
at the site, resolve the indemnity claim issue, and upon
completion, transfer ownership of the property to the City
of Kenosha.
THE SOLUTION

Both Atlantic Richfield and OCK desired a clean break from
the site that would absolve them of any future liability, and
although the city was interested in obtaining the property
for redevelopment, it was not willing to accept the existing
environmental liability associated with the site. Therefore, the
companies investigated an insured, fixed-price cleanup
option for the site and agreed to use TRC Companies Inc.’s
(TRC) Exit Strategy® solution, wherein all the environmental

liability associated with the site would be fully
transferred to TRC and backed by an environmental insurance policy. The $10.1-million cost associated with this option was not
only financially attractive, but also offered
other legal protections that traditional
remediation solutions cannot provide, such
as protection against changes in regulation,
third-party actions, and discovery of previously unknown conditions.
Consequently, in March 2002, Atlantic
Richfield, OCK, and the City of Kenosha entered into a contract with TRC. As a part of
the contract, a 30-year insurance policy was
purchased providing coverage for twice the
estimated cleanup cost, as well as additional
coverage for any unknown conditions. The
city welcomed the contract and agreed to contribute $5 million toward the cost of the
cleanup in exchange for having the ownership of the property
transferred to the city. (Subsequently, the city was able to leverage $2 million in brownfields grants from the U.S. Environmental Protection Agency and sought to finance the balance of
its $5-million contribution through tax incremental financing.)
Under the Exit Strategy® contract, TRC agreed to demolish
the site’s existing building structures and assume all future
environmental obligations for the property in perpetuity. In
addition, the contract specified that TRC was to complete the
demolition by March 1, 2003, and remediate the property to
commercial standards by August 1, 2004.
All parties benefited from the agreement. The guaranteed,
fixed price for the demolition and remediation work was significantly lower than the original $15-million cost estimate and
included environmental protections that provided additional cost
certainty. Both former site owners
were relieved of their remediation
responsibilities and of a nonperforming asset. At the same time,
the City of Kenosha acquired title
to a clean, remediated site ready for
future redevelopment.
REDEVELOPMENT PLANNING:
FIRST THINGS FIRST

Figure 2. The ULI panel’s recommended land use plan.
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Because of the former American
Brass site’s location—less than 1
mile from the city’s central business district, Kenosha Harbor, and
Lake Michigan—its future redevelopment had to fit within the
context of the city’s overall
development strategy. The City of
Kenosha has successfully completed other brownfields redevelopment projects in sensitive areas,
including the acclaimed Harbor
Park development on the shores
awma.org

urban village that would include commercial
retail, residential, and recreational amenities
(see Figure 2). The cornerstone of the project
would be a 150,000 sq ft shopping center
anchored by a mid-sized grocery store. The
vision included a “village green” surrounded
by multi-family attached housing units, providing a transition from the commercial area
to the small, detached single-family homes
consistent with the scale of the surrounding
neighborhoods.
IMPLEMENTING THE SOLUTION

Figure 3. The site post-remediation and awaiting redevelopment.

of Lake Michigan (formerly the site of a large mattress manufacturer and later an automobile and engine manufacturer)
and was eager to incorporate the former American Brass
Site into its redevelopment master plan.
In 2002, the city enlisted the assistance of the Urban Land
Institute (ULI) to determine the most appropriate and successful reuse of the site. ULI is a nonprofit research and
education organization that promotes responsible leadership
in the use of land to enhance the environment. A ULI
advisory services panel was established and was charged with
three primary tasks:
1. determine the proper and successful reuse of the site;
2. create the proper strategy for implementation; and
3. integrate the reuse strategy into the urban fabric of
Kenosha.
In June 2002, the members of the panel received an
in-depth briefing on the site’s history and a tour of the site.
They held meetings with city representatives, interviewed
approximately 80 community representatives (including residents in the neighboring community), and reviewed a stack
of files and briefing materials. The ULI panel assimilated
this information to form an assessment of the city’s issues
and provide recommendations for the site’s redevelopment.
In addition, the panel conducted a market evaluation to
determine the potential for the city’s intended development
of a retail shopping center anchored by a supermarket, and
the market opportunity for other land uses at the site.
Through interviews, the panel learned that residents in the
Lincoln and Columbus neighborhoods, two of Kenosha’s
older neighborhoods, had a strong interest in maintaining
the immediate area’s moderate-income character, while increasing the availability of a wider range of housing choices
in the surrounding area. The residents added that they
needed better access to supermarkets and drugstores.
Melding the city’s vision, the residents’ needs and desires,
the environmental encumbrances of the site, and the environmental regulatory framework, the panel recommended
redeveloping the former American Brass site as a mixed-use
awma.org

TRC’s obligations extended through all
phases of the project, including engineering, procurement, demolition, remedial
design, remedial implementation, and
long-term operation, maintenance, and
monitoring.
Demolition

With more than 1,000,000 sq ft of buildings to demolish by
March 2003, a formidable task loomed. At the time of contract signing (March 2002), the existing buildings still contained foundry equipment that was being marketed to other
foundries. The historical uses of the buildings had not been
collated into one document, so a history of operations had
to be quickly compiled to assess pre-demolition conditions.
Also, a multitude of permits had to be obtained prior to the
first brick being removed from the site. Prior to demolition
of the buildings, several contaminants had to be removed,
properly handled, and disposed. The contaminants included
extensive site-wide asbestos-containing materials, metal-contaminated dust from process areas, creosote-treated wood
block flooring, PCB-contaminated building materials,
mercury, and various universal wastes.
TRC subcontracted Brandenburg Industrial Service Co.
to complete the demolition phase of the project. Demolition
was initiated in July 2002. During the course of the demolition activities, approximately 700,000 bricks were reclaimed
for future reuse. In addition, 14,000 tons of cast iron and structural steel and 1000 tons of copper, stainless steel, and aluminum were recycled. An estimated 80,000 tons of clean concrete
were crushed and placed as backfill into the site. Salvaged
materials from the site included 575 ceiling light fixtures and
six overhead crane trolley assemblies.
Environmental Activities

To minimize long-term remediation demands, “hot spot”
soil areas were excavated during demolition activities to remove potentially contaminated source areas from the site.
Nonhazardous soils were transported off-site for disposal.
Hazardous soils, originating from one the facility’s degreasing
operations areas, were treated on-site using indirect heat volatilization to reduce volatile contaminants to nonhazardous
levels. The treated soils were then taken off-site for disposal at
a nonhazardous waste disposal facility.
After completion of the demolition(see Figure 3), three
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Figure 4. An artist’s rendering of the Plaza at Uptown Brass Center.

rounds of additional investigatory activities were conducted
at the site. In September/October 2003, 53 soil borings and
15 new groundwater wells were installed and sampled in
accordance to a work plan prepared and submitted to Wisconsin Department of Natural Resources (WDNR). WDNR
then requested additional soil and groundwater sampling be
conducted to address specific concerns. In December 2003,
40 soil borings and eight new groundwater wells were installed
and sampled. Following the department’s review of the
December 2003 results, and with input regarding the planned
development at the site, WDNR requested additional data be
collected for further review. In March 2004, six new groundwater wells and 18 soil borings were installed and sampled.
After WDNR’s review of the March 2004 data was completed, conferences to discuss the remedial approach for
the site in the context of the intended development ensued
between the city, the developer, WDNR, and TRC. After extensive dialog, the approach was defined and agreed upon
and a remedial action plan (RAP) was submitted to WDNR
for the west portion of the site on August 26, 2004. The RAP
included a detailed material management plan to address how
soil and groundwater encountered during construction of the
development would be managed. The RAP was conditionally
approved by the WDNR on October 7, 2004. In December
2004, additional soil excavation was conducted in the northwest area of the site and a round of groundwater sampling was
performed to continue evaluating the groundwater quality and
natural attenuation of constituents in the groundwater. Groundwater monitoring is being performed on a regular basis
according to the approved RAP, until WDNR concurs that stable
groundwater conditions have been achieved.
COMMUNITY RELATIONS MAKE A DIFFERENCE

Understanding the ongoing needs of the community and the
immediate neighborhood has been critical in the development
of the project. The City of Kenosha and the WDNR also have
specific needs and goals that must be met as part of ensuring
24

em december 2005

project success. TRC teamed with the
city to implement a comprehensive
community relations program. Before
any project activities began, a formal
public meeting was held to inform interested parties of the plans for the
project and to solicit feedback and
questions. In addition, a fact sheet was
prepared and distributed to the community that provided information
about the scope and anticipated
schedule of the project.
Periodic community meetings
were held to provide an informal setting for neighbors and other interested parties to ask questions and get
project updates. Regular project newsletters were sent to neighborhood residents, city employees, and other
interested parties who had requested
to receive project updates. Also, a
direct toll-free phone number was provided for use by anyone
with questions, complaints, or compliments, and regular dialogue with the local media allowed residents to see the project
progress from all perspectives. Due to the success of the community relations’ activities, the project has received praise from
both the city and residents alike.
MAKING THE PLAN A REALITY

On behalf of the city, the Redevelopment Authority of the
City of Kenosha issued a request for proposals to develop
the western portion of the site in May 2003. Prospective
developers were interviewed and the team of Professional
Realty and Development Corp. (PRDC; Middleton, WI) and
The Kubala Washatko Architects (Cedarburg, WI) was selected
in August 2003 as the preferred developer for the site.
On February 7, 2005, the city council unanimously
approved a sale agreement that allowed PRDC to purchase
a 16-acre parcel of the former American Brass site from the
city. PRDC’s development, the Uptown Brass Center, will be
anchored by a 55,000 sq ft grocery store. A related development agreement requires PRDC to develop the supermarket
in the southwest area of the parcel before any other retail and
residential development can proceed. Other planned buildings include retail space and apartment units (see Figure 4).
The eastern portion of the site will be the subject of future
requests for development proposals by the city.
THE BOTTOM LINE: A SUCCESS STORY

In the end, all parties involved benefited from the Exit Strategy® solution. Atlantic Richfield and OCK relieved themselves
of a potential $15-million environmental liability by securing
an agreement to pay only $5.1 million, after including the
city’s contribution, a combination of tax incremental financing and brownfields grants. The City of Kenosha received 30
acres of “clean” property ready for development, and the residents now have a community project they can not only be
proud of, but also say they had a hand in developing. em
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Insured Fixed-Price Cleanups: Still Possible Even After Commercial
Insurers’ 2011 Exit from the Cost Cap Market
Michael O. Hill1

Until 2011, the vast majority of Fixed Price
Cleanups (“FPCs”) relied on a form of environmental insurance commonly known as Cost Cap (also,
Stop Loss) to protect against risks of cost overruns.
By mid-2011, however, Cost Cap insurance became
unavailable from commercial insurers (“Insurers”),
when all four of the Insurers that offered Cost Cap
exited the market.

In 2003, CWLR published an article discussing
the public and private benefits of FPCs, including:
(1) avoided litigation and other transactions costs;
(2) expedited cleanups; (3) better assurances to the
public as to cleanup quality and the availability
of cleanup funds; and (4) typically lower cleanup
costs.2 Those benefits—as well as cleanup cost savings—have since become generally accepted, FPCs
have been endorsed by EPA and State regulators
and, until 2011, FPCs became relatively common.
This article discusses FPCs that have,
since 2011, been accomplished using Cost Cap
Alternatives (“CCAs”), with EPA and State approval even where the most rigorous regulatory
review is required. It focuses on two FPCs done
by the U.S. Air Force—the second just recently, in
October 2015—but discusses as well variants done
by private parties using what’s commonly known
as Captive Insurance. After providing background
on FPCs and environmental insurance, the article

discusses the mechanics of a post-2011 FPC using a CCA (with and without Captive Insurance),
and discusses some of the reasons why, particularly
for large entities, CCA’s may in fact be preferable
to Cost Caps. The article finishes by addressing
some common questions and misconceptions about
FPCs, including which sites are most appropriate
for them.
I.

The History and Recognized Benefits of FPCs

As discussed in the 2003 article cited supra at
note 2, the first FPCs were performed in the late
1990’s and early 2000’s with the emergence of Cost
Cap insurance. FPCs facilitated cleanup at hundreds of sites, from large, multi-party Superfund
sites—e.g., the 3,000-party Portland Bangor Waste
Oil Site discussed in the 2003 article—to “brownfield” sites involving just a few parties (e.g., seller,
buyer, contractor);3 they carried strong financial incentives for cleanups to be done thoroughly, expeditiously, and on or under budget; and they brought
assurances that sufficient cleanup funds would be
available even if some of the potentially responsible parties (“PRPs”) became insolvent or otherwise
dropped out prior to the cleanup’s completion. Id.

In 2006, a broad study of 41 FPCs done by the
Michael Hill is an attorney in Washington, D.C. with the law U.S. Army found that, with FPCs, cleanup schedfirm Primmer, Piper, Eggleston & Cramer PC. He is also a ules were met or beaten; that work quality was
licensed insurance broker and previously served as Chairman
“from good to going beyond requirements;” and
of Marsh, Inc.’s Environmental Practice.
2
M. Hill, A Tale Of Two Sites: How Insured Fixed-Price that, perhaps counter-intuitively, cleanup costs
1

Cleanups Expedite Protections, Reduce Costs, And Help The
SEC, The EPA, And The Public, 45 Chem. Waste Litig. Rptr.
907 (May 2003) (cleanup completed in 19 months, with no
litigation, and at 40% below expected costs), reprinted with
permission by the American Bar Association’s Science &
Technology Newsletter (Vol. 3, No. 2, p. 17, Aug. 2003), and
the National Association of Attorneys General’s National Environmental Enforcement Journal, Vol. 18, No. 8, p. 3 (Sept.
2003) (NAAG’s reprint was accompanied by a one-page confirming commentary by the Assistant Attorney General from
the State of Maine who had negotiated the FPC-enabled settlement).

C. Olson, R. Bursek & M. Jones, Urban Renaissance: From
Brass Manufacturing to Uptown Brass Center, A&WMA Jnl.
of Envir. Mgt. 21 (Dec. 2005) (authors from BP, City of Kenosha, WI, and TRC describes cleanup of 31-acre brownfield at
50% below expected costs, with brownfield grants and Tax
Incremental Financing covering half of the 50%, and cleanup
completed in 18 months); M. Hill, Insured Fixed-Price Contracts as a Means To Quantify Costs and Obtain Funds To
Clean Up Contaminated Sites: The Kenosha Model, Int’l.
Risk Mgt. Institute (Apr. 2003) (describing same with emphasis on use of FPCs to quantify cleanup costs and to obtain
outside funding for cleanups).
3
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were, on average, over 20% below independent estimates made prior to the cleanup.4

II. The Need for Insurance for Larger FPCs,
and the Evolution of its Type and Availability.

In March 2013, EPA’s Inspector General called
for EPA to use FPCs more frequently for its own
cleanups, noting as an example the costs of one FPC
that were less than half those of a time and materials (“T&M”) contract for similar work done in the
same county. EPA IG, EPA Should Increase FixedPrice Contracting for Remedial Actions, Rept. No.
13-P-0208, at 14 (March 28, 2013). EPA responded
to its I.G. by stating that EPA will increase the use
of FPCs and provide training to determine how and
when FPCs are appropriate. Id. at 16-17.

Given the risks associated with environmental cleanups, Contractors have historically been
unwilling to give meaningful cost guarantees for
significantly-sized cleanups (i.e., those expected to
cost >$5M) unless insurance is available to reduce
the risks of cost overruns and other exposures.5

costs. Among the reasons that cleanup costs are typically lower than initial estimates are that the remediation contractors
(“Contractors”) that competitively bid on projects factor in
the odds of completing the cleanup well below the estimated
costs. While the potential for this “windfall” profit must, of
course, be balanced against the risks of cost increases, overrun risks can be rendered acceptable if they can be reduced
by insurance or an insurance alternative as discussed herein.

5

From the late 1990’s until 2011, two types of
insurance were available to reduce FPC risks.
The most important type—Cost Cap—protected
against cost overruns encountered in the course of
implementing a known or anticipated Remediation
Action Plan (“RAP”) designed to address cleanup
Long before 2013, EPA had encouraged FPCs— requirements that were known at the time the FPC
under the name, Pay-For-Performance—in the was entered. As noted, the availability of Cost Cap
context of Underground Storage Tanks (“USTs”), insurance from the commercial markets ceased in
including large UST “portfolios.” See EPA, Pay 2011.
for Performance (PFP) Toolbox (“PFP contracThe second type of insurance—commonly retors are using superior cleanup equipment and site
ferred
to as Pollution Legal Liability (“PLL”)—promanagement practices at many PFP sites for sevtects
against
overruns from pollutants discovered
eral reasons,” “States with experience using both
during
the
policy’s
term even if the discovery octime-and-materials (T&M) and PFP contracting recurs wholly apart from execution of the RAP. PLL
port that LUST cleanups are being done faster and
also protects against toxic tort claims, risks at offcheaper at PFP sites.”) (http://archive.epa.gov/oust/ site disposal facilities, business interruption, and
pfp/web/html/toolbox1.html).
other risks. PLL is still available from a broad variStates, too, have endorsed FPCs for appropriate ety of highly-rated insurers, but it has proven insufsites. E.g., D. Harnish, From the State’s Perspective, ficient by itself to incentivize Contractors to offer
National Environmental Enforcement Journal, Vol. meaningful cost guarantees on larger cleanups.
18, No. 8, p. 11 (Sept. 2003) (“[The FPC] approach That said, PLL remains an important component of
worked well at the PBWO Site when traditional ap- FPCs, and it is still used in conjunction with CCAs.
proaches failed. Certainly the [FPC] approach has
Cost Cap policies were used for over a decade
the potential to reduce transaction costs and expedite and, as noted, gained favor with regulators and pricleanups at other sites throughout the country.”). vate parties to accomplish major cleanups. Among
California’s endorsement of the FPC approach for the cleanups requiring the greatest level of cleanup
four cleanups—including two done in the post-Cost and cost certainty are those involving transfers of
military bases and other federally-owned propCap era—is reflected in Sections II and III, infra.
4
USAEC, Tracking Performance on the Army’s Performance- erties before the cleanup is complete. Under the
Based Contracts, at 4, 24, 31 (2006). While broad market Superfund (or “CERCLA”) statute, such so-called
data is not available due to the proprietary nature of most “Early Transfers” of property that is on the National
FPCs, the cleanups referenced in notes 2 & 3, supra, were also Priorities List requires a Finding of Suitability for
completed on or ahead of schedule, achieved full regulatory
approval, and were completed significantly below expected Early Transfer (“FOSET”) by the Governor of the
While some Contractors claimed to provide FPCs even
without insurance, almost without exception those offers
come with “fine print” containing numerous opportunities for
change orders accompanied with cost increases if, for example, pollutants were found in greater volume or concentration.
Owners also had to be wary of FPC offers from Contractors
that were too poorly capitalized to offer a meaningful guarantee of the fixed price.

Volume 70, Number 5, October 2015. Copyright © 2015 Computer Law Reporter, Inc. All Rights Reserved.
956

Chemical Waste Litigation Reporter

1601 Connecticut Avenue, N.W., Suite 701, Washington, D.C. 20009 • 202-462-5755 • Fax 202-328-2430

state in which the property is located and also by the
U.S. EPA Administrator. Such approval requires a
determination that the needed cleanup will in fact be
performed, and without delay. 42 U.S.C. § 9620(h)
(3)(C).
Through mid-2011, every privatized
FOSET of an NPL property relied on Cost Cap insurance to meet this highest standard for regulatory
approval. The first such FOSET occurred in 2007
at the former McClellan Air Force Base just outside
Sacramento, California. It involved the cleanup
and transfer of 62 acres and was completed in less
than 4 years … the first ever privatized cleanup of
a military Superfund site begun or completed.6 The
Air Force obtained a second FOSET allowing a
second transfer cleanup at McClellan in 2010, that
time applying to 545 acres. Both of the pre-2011
McClellan FOSETs relied on Cost Cap insurance
to provide the Governor and Administrator with the
statutorily required assurances and otherwise to enable the transfer, cleanup and redevelopment.
III. Emerging Use of the Cost
Cap Alternative to Support FPCs

With the 2011 demise of Cost Cap insurance,
Owners, PRPs, prospective Developers and others (collectively, “Owners”) needed an alternative
to Cost Cap if FPCs of significant size were to occur. The Air Force and other parties involved with
the McClellan transfers—the County, the Buyer/
Developer, and the Contractor—created a Cost Cap
Alternative that provided the needed protections to
allow the Air Force, in February 2013, to transfer
528 acres of contaminated property and the Buyer/
Developer to begin the development of the property even while cleanup was underway. Following
the success of the 2013 transfer, the same parties
used the same CCA to transfer another 207 acres in
October of this year.
The post-2011 CCAs needed to fully satisfy
the same cost-and risk-shifting requirements for
early transfers that, pre-2011, had been met by
Cost Cap insurance policies. Because both did,
both were approved by California’s Governor and
EPA’s Administrator, allowing the transfers to take
place and job creation to begin. 15,000 people already live and work within the former base, and
http://www.mcclellanpark.com/News/Blog/PostId/15/mcclellan-business-park-completes-1st-in-the-nation-privatizedcleanup-redevelopment-at-military-superfund-site-in-sacramento
6

Sacramento County estimates that, when development is complete, it will have some 35,000 jobs,
generate over $6.6M per year in local property tax
and $1.1M per year in local sales tax revenue.7
Models similar to what was used by the Air
Force have been used by private parties as well.
In at least two ways, private parties have it easier:
First, CERCLA’s Section 120, 42 U.S.C. § 9620,
does not apply; thus, while regulatory approval is
still typically required, it need not come from the
EPA Administrator or hosting Governor themselves. Second, and more significantly, private
parties are more likely to have access to Captive
Insurance (briefly described in Section IV.B, infra),
through which they can create a CCA.
IV. The Mechanics of a CCA

CCAs can be customized to fit the needs of the
parties involved, the nature of the transaction they
are facilitating (e.g., purchase or sale of contaminated property; straightforward Superfund cleanup), and other factors.
Briefly, for a fixed price, the Contractor typically agrees to assume all environmental regulatory liabilities up to an agreed cap of 200% of the
agreed fixed price.8 For easy math, let’s assume an
agreed fixed price of $20M with a guarantee up to
$40M. If the Contractor completes the cleanup—
typically defined as when regulators issue a No
Further Action (“NFA”) letter—at less than $20M,
the Contractor still receives the full $20M. A significant “carrot”. However, if the cost to obtain an
NFA letter exceeds $20M, the “stick” applies, as the
Contractor must absorb whatever additional costs
within the $40M cap are not covered by insurance
or an insurance alternative.
Insurance is typically triggered only after costs
have exceeded the agreed price by 20%, and from
there it covers only 85% of the remaining costs up
to the agreed cap. Thus, in a typical FPC agreement, insurance covers only 68% of the cost overruns and the Contractor must absorb 32%. Under
the above hypothetical, if the costs were to rise to
U.S. Air Force Press Release, http://www.afcec.af.mil/news/
story.asp?id=123332596 (Jan. 14, 2013).
8
While the 200% is most typical, a different number can be
used. At McClellan, the post-2011 number was 150%. On
other projects, the number has been far greater than 200%
(sometimes even unlimited).
7
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the full $40M, insurance would cover $13.6M of
the second $20M.
With Cost Cap insurance no longer available,
FPCs require a different model. This article describes two … those done with an alternative form
of insurance (known as “Captive Insurance”) and
those—such as the McClellan CCAs—that are
done with a non-insurance alternative.
A. CCAs Done without Captive Insurance

For simplicity’s sake, this article first describes
the mechanics of a CCA that does not use Captive
Insurance but instead relies on a “policy-like” but
non-insurance agreement to determine when claims
should be made.
As noted above, pre-2011, parties used a combination of Cost Cap and PLL insurance to cover this
68%. With Cost Cap no longer available, the Air
Force, the County, the Developer and the Contractor
created a CCA that, in lieu of insurance policy text,
used a Fund Processing Agreement (“FPA”) with
terms purposefully similar to a Cost Cap policy
text.9 In lieu of a commercial Insurer holding the
indemnifying funds (in our hypothetical, $13.6M),
the funds are held in a Cost Overage Fund (“COF”)
that is, in effect, an escrow fund. Finally, in lieu of
a commercial Insurer determining when payments
should be made for cost overruns, a third-party consultant or other knowledgeable but financially disinterested entity makes the determination.

Groups are oftentimes formed to provide coverages
to groups of companies or other entities facing risks
for which commercial insurance is expensive or
otherwise difficult to obtain.
Captive Insurance offers many advantages over
commercial insurance, including increased ability to customize coverage to what is needed (e.g.,
longer terms, higher limits, and with specific risks
expressly covered or excluded; lower premiums; a
more efficient claims process; direct access to reinsurance; and, in some cases, tax advantages).10
Risk transfer terms virtually identical to those
contained in the FPA used by the Air Force could
easily be fashioned into a Captive Insurance policy.11
V. Advantages of CCAs Over Cost Caps

Regardless of which particular structure is
used to create a CCA—an FPA and COF or other
escrow; a Captive by itself; or use of a Captive in
combination with a fronting commercial Insurer or
a “backing” re-insurer—FPCs done with a CCA
offer significant regulatory and private advantages over Cost Caps. These advantages include the
following:
A. CCAs Avoid Delay, Transactions
Costs, and Uncertainty With Respect to
Policy or Similar Risk Transfer Terms

With Cost Cap insurance, Owners hoping to
enter into an FPC for a site cleanup had to open
bidding and accept contract bids before the terms
B. CCAs Done with Captive Insurance
or even the availability of the insurance could be
In lieu of an FPA and COF, CCAs can be sup- known. Thus, finalizing an FPC contract typically
ported through the use of insurance provided by required two full and successive rounds: the first
Captive Insurance companies. Although still large- to select the Contractor; the second to select the
ly an emerging concept in the environmental field, Insurer. Each of these two rounds typically took
Captive Insurance has for decades (and increasing- several months.
ly) been routinely used in other areas (e.g., General
Liability, Workers Compensation), and wholly- 10 For more information (and reference materials) on Capsee www.vermontcaptive.com (website by the State of
owned Captive Insurers are owned by the vast ma- tives,
Vermont, the U.S.’s leading Captive Insurance domicile, with
jority of Fortune 500 companies and many smaller over 1,000 licensed Captive Insurance companies); see also
entities (private and public) as well. Though less www.vcia.org (website of the Vermont Captive Industry Ascommon, Group Captives and Risk Retention sociation).
The FPA terms were made similar to Cost Cap terms in large
part because the parties had—through the 2007 and 2010 FOSETs—already become familiar with Cost Cap terms. PLL
coverage (described above) was provided by commercial Insurers alongside the CCAs in the post-2011 transfers just as
it was provided alongside the Cost Cap policies in the two
earlier FOSETs.
9

To obtain approval from regulators or other stakeholders
who are unfamiliar with Captive Insurance, on at least one
occasion a post-2011 FPC relied on commercial insurance to
“front” for insurance provided by a Captive Insurer. In a nutshell, the commercial Insurer issued a policy on its own “paper”—thus providing the stakeholders with familiarity as well
as an added layer of protection (akin to that of a “guarantor”
of the Captive).

11
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Even apart from the delays inherent in such a twostep process, the process imposed a great deal of
unnecessary uncertainty during the Contractor selection process, resulting in higher bids. The higher bids stemmed from the fact that the Contractor
could not know with any confidence the details of
the coverage on which the Contractor hoped to rely
to hedge its cost overrun risks.12 With this added
uncertainty, many highly-qualified Contractors
simply declined to bid, and those that did bid did so
not just with higher prices but also with more opportunities for “change orders” through which the
price would increase the event of cost overruns. A
final reason Contractors bid higher was to protect
against cost increases that might occur during the
typically months-long delay between the time of
the Contractor bid acceptance and the commencement of the cleanup itself.
When Owners, PRPs, and others seeking FPC
bids can show bidding Contractors the FPA, Captive
Insurance, or other risk transfer terms as part of the
bid package, the Contractors can bid without fear of
unknown terms and unnecessary delay. The work
can begin literally the day the Contractor’s bid is
accepted, with risk transfer terms place that read
exactly as the Contractor expected them to read.

“endorsement” language is simply incorporated
into the contract’s text and the text can be made as
simple as the participating parties would like.
C. Better Claims Process

With Cost Caps, claims made for cost overruns had to be submitted to the Insurer, which of
course not only had a financial disincentive to
pay but sometimes also had a remote if not difficult relationship with the insureds. While Captive
Insurers also have a financial disincentive to pay,
their claims personnel are typically on closer, more
cordial terms with the insureds, thus facilitating
the claims process. CCAs that do not use Captive
Insurance—but instead uses an FPA and COF like
those used post-2011 at McClellan—can use a preselected and mutually-acceptable third party (typically a small consulting firm with personnel having
significant FPC experience) to determine the validity of a claim. Such a third-party would have no
financial stake in the outcome; moreover, it would
typically work closely with the Owners and the
Contractors from the start of the process, thus facilitating communication in the event of a claim. For
these reasons and others, the CCA claims process
can operate with far less friction and cost.
VI. Common Questions or Misconceptions
Regarding FPCs and CCAs

B. CCAs Can Provide Better Terms

A second significant advantage of CCAs over
Cost Caps is that CCAs can offer better terms.
Particularly in the last 5 years of their availability,
Cost Caps were rarely offered for policy periods
longer than 10 years or limits above $25M. CCAs
can extend well past those limits.
In addition, as individual contracts that are not
wedded to any commercial Insurer’s “template”
language, CCAs can be written more clearly, reducing transactions costs and better ensuring that all
parties share the same understanding. Particularly
in their later years, Cost Caps often began with template language that could be modified only through
the use of endorsements attached at the end of
the policy. Simply reading a Cost Cap policy often required hours of organization just to find out
where to locate relevant terms. With CCAs, such

This section briefly addresses common questions and/or misconceptions regarding FPCs and
also identifies sites where they are best applied.
A. What Size Cleanup Is Most
Appropriate For An FPC?

The best sites are those where the expected cleanup costs are $10M or higher. With expected costs
below that, the Contractor’s opportunity for profit is
not large enough to justify the risks they are taking
or the transactions costs they will incur. FPCs have
worked successfully for even for the largest cleanups (e.g., over $100M). Whereas, particularly from
2007 on, it was difficult to obtain commercial insurance for more than $50M (or even $25M), CCAs—
particularly those using Captive Insurance—can be
done for far more. Moreover, larger cleanups can be
divided into more manageable parts (as happened at
12
Cost Cap insurance was a “surplus lines” product, and thus the McClellan base discussed in this article, where
was not subject to regulatory oversight or uniformity in its
policy language (much less in its pricing). Thus, a Contractor the cleanup was accomplished in over four parts).
could not be confident as to what exclusions, conditions or
other terms would apply.
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B. What Other Factors Favor
(or Disfavor) Use of an FPC?

Other factors that favor FPCs include a large
number of PRPs or high transactions costs for other reasons (e.g., litigation, or complexity in a property
purchase or sale), since FPCs avoid cleanup cost uncertainties that oftentimes stand in the way of collective action or agreement.
Whereas FPCs have been accomplished at sites
with low level radioactive waste, it is much more difficult, and high level radioactive waste sites would be
virtually impossible.
FPCs are particularly well-suited for cleanups
of sites with “conventional” pollution conditions
(e.g., volatile organic chemicals; petroleum hydrocarbons; PCBs) and where the historical handling
of chemicals and/or other materials associated with
pollution conditions are generally similar and, thus,
somewhat known. In today’s world, examples include former auto plants, coal-fired power plants,
and petroleum refineries or terminals.
It must be stressed, however, that the appropriateness of an FPC—as well as its specific mechanics
and terms—must be determined on a case-by-case
basis.
C. Does The Government Still
Determine The Cleanup Parameters?

Yes. The government loses no rights; it still
determines what the cleanup should be, and when
and whether the cleanup is done. The PRPs still remain PRPs, obligated to ensure that the cleanup is
completed (and remains protective of human health
and the environment) just as much as they would
without an FPC.13 As noted, the government gains
a great deal as well, including avoided litigation,

To the author’s knowledge, governments have on only two
cleanups given PRPs complete releases (with no chance of
“re-openers”) because of an FPC, and both of those cleanups
occurred in the very early days of FPCs and under circumstances that were, for reasons beyond this email, unique. See
U.S. v. Iron Mountain Mines, Inc., Civ. No. S-91-1167 (E.D.
Calif. Dec. 8, 2000); State of Maine v. U.S. and Settling Nonfederal Defendants, No. 00-64-B-C (D. Me. May 30, 2000).
Such complete releases are unlikely to occur as a result of
FPCs going forward. That said, where FPCs are done well
(with Contractors strongly incentivized with significant “carrots” to keep costs below the agreed price and with significant
and persistent “sticks” to keep costs from rising past the fixed
price, see Section IV, supra), it is highly unusual for Owners
to need to pay anything additional beyond the FPC cost.
13

greater assurance of the long-term availability of financial resources and, in rare cases, an added PRP.
D. Must the Remediation Action Plan Have Been
Determined Before an FPC Can Be Entered?

Not necessarily. While the existence of a RAP
will reduce a Contractor’s risk (and thus an FPC bid
price), several FPCs have been successfully entered
(and completed) prior to the existence of a RAP.
Although rare, in some cases, the lack of a RAP
has made an FPC more attractive to a Contractor
because it presented greater opportunity for cost
savings (and thus a larger “carrot”) through constructive negotiation of the cleanup.
E. Are Contractors Willing
to Enter FPCs Backed by CCAs?

Yes, although relatively few know of or have
significant experience with CCAs; many believe
that FPCs ended with the 2011 demise of Cost Cap.
One highly experienced and deeply-capitalized
Contractor has already entered into three large FPCs
using CCAs of at least two types (one using Captive
Insurance, two using an FPA and COF). Several
similarly experienced and capitalized Contractors
that have historically participated in FPCs recognize
that CCAs not only offer them the same protections
as Cost Cap but also significant advantages. See
Section V, supra. Owners seeking bids for FPCs
today can reasonably expect sufficient Contractor
interest that bids will come in at or below expected
costs.
* * *
In sum, FPCs, backed by CCAs, remain possible
today and offer all of the policy and private benefits
that the U.S. Government, States, and private entities found derive from FPCs backed by Cost Cap
insurance. In fact, for reasons summarized in the
final Section, FPCs backed by CCAs are in many
ways superior and can facilitate cleanups that otherwise may take years just to begin.
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