Presenting a live 90-minute webinar with interactive Q&A

EPA Criminal Enforcement on the Rise
Preparing for and Responding to Environmental Investigations
THURSDAY, MAY 10, 2012

1pm Eastern

|

12pm Central | 11am Mountain

|

10am Pacific

Today’s faculty features:
Gregory F. Linsin, Partner, Blank Rome, Washington, D.C.
Leah J. Knowlton, Member, Miller & Martin, Atlanta
Anthony L. Cochran, Partner, Chilivis Cochran Larkins & Bever, Atlanta

The audio portion of the conference may be accessed via the telephone or by using your computer's
speakers. Please refer to the instructions emailed to registrants for additional information. If you
have any questions, please contact Customer Service at 1-800-926-7926 ext. 10.

Conference Materials
If you have not printed the conference materials for this program, please
complete the following steps:
•

Click on the + sign next to “Conference Materials” in the middle of the lefthand column on your screen.

•

Click on the tab labeled “Handouts” that appears, and there you will see a
PDF of the slides for today's program.

•

Double click on the PDF and a separate page will open.

•

Print the slides by clicking on the printer icon.

Continuing Education Credits

FOR LIVE EVENT ONLY

For CLE purposes, please let us know how many people are listening at your
location by completing each of the following steps:
•

In the chat box, type (1) your company name and (2) the number of
attendees at your location

•

Click the SEND button beside the box

Tips for Optimal Quality
Sound Quality
If you are listening via your computer speakers, please note that the quality of
your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory and you are listening via your computer
speakers, you may listen via the phone: dial 1-866-755-4350 and enter your
PIN -when prompted. Otherwise, please send us a chat or e-mail
sound@straffordpub.com immediately so we can address the problem.
If you dialed in and have any difficulties during the call, press *0 for assistance.
Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen,
press the F11 key again.

Priorities, Prevention, and How to Respond
to Environmental Violations, Criminal
Investigations, and Prosecutions
PRESENTED BY:

Gregory F. Linsin

202.772.5813
Linsin@BlankRome.com

The State of Criminal
Environmental Enforcement
• The Current Administration’s Environmental Crime Priorities
– Defending legal standards for “knowing,” “negligent,” and “strict liability”
criminal violations
– Strong commitment to Endangered Species prosecutions, including illegally
harvested lumber
– Worker safety and environmental crimes
– Vessel pollution enforcement
– Energy extraction
– Clean Air Act prosecutions beyond asbestos NESHAPs

• Recent Illustrative Cases
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EPA’s Enforcement Initiatives 2011 - 2013
•
•
•
•

Air Toxics
Mineral Processing
Resource Extraction
Municipal Infrastructure (Wet Weather)
– Raw sewage and contaminated stormwater

• Concentrated Animal Feeding Operations (CAFOs)
• New Source Review/Prevention of Significant
Deterioration (NSR/PSD)
– Coal-fired utilities, cement, glass, and acid sectors
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Additional EPA Enforcement Priorities
• Environmental Justice—Community Based Approach
• Indian Country Drinking Water
• Resource Conservation and Recovery Act (RCRA)
Enforcement (Corrective Action)
• RCRA Financial Assurance
• Pesticides at Day Care Facilities
• Surface Impoundments
• Wetlands
• Worker Protection Standards (for Agricultural
Pesticides)
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Falsification & Obstruction
• Government will be alert for a basis—outside of any
substantive environmental violation—for a more
traditional criminal case
– False statements
– Falsification of inspection
reports
– Obstruction of justice
(including obstruction of
administrative proceedings)

• Significant aggravating factor
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Is Environmental Harm a Crime?
• Cases of extensive harm to human health or the
environment may result in a criminal prosecution
– Texas City
– Motiva
– Citgo
– Southern Union Company
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Preparing for Criminal Investigations
• Akin to preparing for a hurricane
– Best preparation is compliance (Leah Knowlton to discuss)
– Consider a response strategy similar to business continuity
planning
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Responding to Criminal Investigations
• The First 24 Hours/Week/Month
– Upjohn warnings
– Indemnifications/joint defense agreements
– Identify and preserve documents/evidence
– Preserving the attorney-client privilege
– Voluntary disclosures
– Whistleblowers
– Preserving or restoring relationship of trust
with regulators and prosecutor’s office
12

Environmental
Criminal Investigations and
Enforcement
Leah J. Knowlton
Miller & Martin PLLC
1170 Peachtree Street, N.E.
Suite 800
Atlanta, Georgia 30309
lknowlton@millermartin.com

Overview
 Federal environmental statutes subject to
criminal enforcement
 Enforcement triggers
 Determining the target
 Responding to government investigations
 Conducting internal investigations
 Mitigation and remediation
 Preparing to defend the criminal case
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Federal Environmental Statutes
Subject to Criminal Enforcement
A. Pollution Crimes - 19 laws, including:








Clean Air Act, 42 U.S.C. § 7401 et seq.
Toxic Substances Control Act (TSCA), 15 U.S.C. §
2601 et seq.
Clean Water Act, 33 U.S.C. § 1251 et seq.
Safe Drinking Water Act, 42 U.S.C. § 300f et seq.
Resource Conservation and Recovery Act (RCRA),
42 U.S.C. § 6901 et seq.
Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA), 42 U.S.C.
§ 9601 et seq.
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Federal Statutes (cont.)
 Pollution Crimes (cont.)
 Rivers and Harbors Act, 33 U.S.C. § 401 et seq.
 Federal Insecticide, Fungicide and Rodenticide Act
(FIFRA), 7 U.S.C. § 136 et seq.
 Emergency Planning and Community Right to Know Act
(EPCRA) (also known as SARA Title III), 42 U.S.C. §
11001 et seq.

 Wildlife Crimes - 26 laws, including:
 Endangered Species Act, 16 U.S.C. § 1531 et seq.
 Migratory Bird Conservation Act, 16 U.S.C. § 715 et seq.
 Marine Mammal Protection Act, 16 U.S.C. § 1361 et seq.
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Enforcement Triggers
• Factors that increase the likelihood of a
criminal investigation:
 Major release – from a spill, explosion, fire.
• Have a release response plan in place, known
to management, with updated phone numbers
• Have legal and PR response plans.
 Whistleblower or disgruntled employee.
 Permitting dispute or protracted enforcement
matter (especially if handled poorly).
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Types of Emergency Response Plans
and Notifications





SPCC Plans under CWA
RCRA Emergency Procedures. 40 C.F.R. § 265.56
RCRA Contingency Plans. 40 C.F.R. § 265.51
RCRA Hazardous Waste Management Training
(overlaps with OSHA). See 40 C.F.R. § 265.16
 EPCRA Notification Requirements include:
• designating facility emergency coordinator
• informing local emergency planning committee
(LEPC)
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Preventing Enforcement Escalation
 Cooperate in enforcement action, with careful
attention to defenses.
 Hire a consultant respected by the agency to
prepare a remediation plan.
 Correct continuing violations.
 If permit is denied or not acceptable to client,
exhaust all administrative appeals and judicial
relief.
 Consider declaratory judgment action.
 Challenge Administrative Compliance Order.
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Challenging EPA Administrative
Compliance Orders
• In Sackett v. EPA, 132 S. Ct. 1367 (March 21,
2012), the Supreme Court ruled that parties
subject to an Administrative Compliance Order
under the Clean Water Act may seek preenforcement judicial review.
– Likely to be extended to other statutes.
– Will change EPA enforcement strategy, e.g, Range
Resources ACO withdrawn on March 30, 2012.
– But, Notice of Violation, not an ACO, begins accrual
of penalties. Post-NOV is a “knowing violation.”
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Clues to a Criminal Investigation
 Changes in behavior of regulators
• Break-down in negotiations of civil matters.
• Unexpected or increased inspections.
• Agency requests for self-collected data.

 Reports from local officials, workers,
friends that investigators are making
inquiries.
 EPA information requests.
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Is Your Client A Target?
 Broad Considerations:
• Is alleged violation a Regional Enforcement Priority?
• Repeat violator, poor environmental track record?
• Associated with “major” incident, with harm to human
health or the environment?



Consult a criminal attorney, and consult:
 EPA Guidance: The Exercise of Investigative
Discretion (Jan. 12, 1994).
 EPA OECA Parallel Proceeding Policy (Sept. 24,
2007).
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Preparing for Criminal Investigations
 Implement corrective action, with qualified consultant
and agency approvals.
 Inform personnel of document hold and make sure to
preserve evidence.
 Make state and federal open records requests for
agency documents at every level: city, county, state,
federal. After initiation of criminal investigation these may
not be available.
 Advise client on implications of search warrant
seizures.
 For land-disturbing activities, locate copies of historical
aerial photos.
 Review and close social media sites; review on-line
public documents. See www.epa-echo.gov
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Individual or Corporate Target?
• See US Attorneys Manual 5-11.114(A)
 “Congress has demonstrated its intent that individuals, as well as
corporations, should be criminally prosecuted ...”
 “Absent those very rare circumstances, prosecutors should not
agree to accept a corporate guilty plea in exchange for nonprosecution or dismissal of charges against individual officers
and employees.”

• Five or more participants, managerial involvement are
factors increasing sentences. U.S. Sentencing
Guidelines Manual § 3B1.1
• Attorney must make early determination of whether and
which corporate employees will need separate counsel.

24

Corporate Targets
• Corporations can be liable based on the
collective knowledge of their employees:
“[A] corporation cannot plead innocence by asserting that
the information obtained by several employees was not
acquired by any one individual employee who then would
have comprehended its full import. Rather, the corporation
is considered to have acquired the collective knowledge of
its employees and is held responsible for their failure to act
accordingly.” United States v. T.I.M.E.-D.C., Inc., 381 F.Supp. 730,
738 (W.D.Va.1974).

• See also, U.S. v. Ionia Management S.A., 555 F.3d 303
(2d Cir. 2009), (acts of employees in scope of their
employment sufficient for corporate criminal liability).
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Environmental Compliance Programs
• Benefits of a Good Self-Audit Program:
– Reduced potential for environmental
violations.
– Reduced penalties when violations are found.
• See EPA's Audit Policy: “Incentives for Self Policing:
Discovery, Disclosure, Correction and Prevention of
Violations,” 65 Fed. Reg. 19,618 (Apr. 11, 2000).
• Federal Sentencing Guidelines, Chapter 8, § 8B2.1
“Effective Compliance and Ethics Program.”

• DOJ Policy Statement: “Factors in Decisions on
Criminal Prosecutions for Environmental
Violations....” (July 1, 1991).
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LEAH J. KNOWLTON is Chair of the
Environmental Practice Group of Miller
& Martin, PLLC. She received her law
degree from Yale Law School in 1987,
and is admitted to practice in Georgia
and New York. She has defended
clients in civil and criminal
environmental litigation and counseled
clients on environmental regulatory
matters for 25 years. She regularly
develops and implements corporate
environmental compliance programs
and negotiates environmental contracts
and remediation plans in connection
with corporate and real estate deals.
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Any Port in a Storm!
Strategies for Defending Environmental
Criminal Enforcement Actions
Anthony L. Cochran
(404) 233-4171
alc@cclblaw.com
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Anthony L. Cochran

Chilivis, Cochran, Larkins & Bever, LLP
During the 35 years he has been
practicing law in Atlanta, Tony has
tried dozens of jury trials in many
areas of the law (both civil and
criminal; federal and state). He was
counsel to GE in the landmark case
GE v. Joiner, 864 F. Supp. 1310
(N.D. Ga.), rev'd, 78 F.3d 524 (11th
Cir.), rev'd, 522 U.S. 136 (1997),
establishing the standard of review
on Daubert motions. He has used
Daubert quite effectively in
environmental cases.
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ENFORCEMENT IS UP!


In FY 2009, EPA launched a record 387 new criminal investigations,
the largest number of new cases in five years. Over 200 defendants
were charged.



In FY 2010, EPA opened 346 new investigations.
◦ 289 resulted in criminal charges, a 45% increase over 2009.
◦ 87% of those 289 cases included charges against at least one
individual defendant, as opposed to a business or corporation.



“The charging of individuals, where warranted by the evidence, is
important, because the possibility of being sentenced to jail for an
environmental crime provides significant deterrent effect.” – EPA
2010 Annual Report



In FY 2011, 371 criminal investigations were opened. 249 defendants
were charged with a 93% conviction rate. There were 249 criminal
defendants. 87% of charged cases included at least one individual
defendant (197 were individuals, 52 companies). Individual
defendants were sentenced to a total of 895 years in prison.
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Be Proactive…
An Indictment “will often have a
devastating personal and professional
impact that a later dismissal or
acquittal can never undo.”
United States v. Serubo, 604 F.2d 807,
817 (3d Cir. 1979).
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Factors EPA/DOJ consider
Deliberate misconduct
 History of repeat violations
 Concealment of
misconduct/falsification of records
 Tampering with monitor equipment
 Failure to obtain a
permit/license/manifest/required
doc’s
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Think and act
remedially.
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Know the law in your
Circuit / State.
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The Clean Water Act
The CWA applies only to those wetlands that
are both “adjacent to ‘waters of the United
States’ in their own right” and have a
“continuous surface connection to that
water, making it difficult to determine where
the ‘water’ ends and the ‘wetland
begins’”. Rapanos v. United States, 547 U.S.
715, 742 (2006) (plurality).
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EPA and COE Guidance on
Identifying Waters covered
by the Clean Water Act
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POTENTIAL DEFENSES
Are there “knowing”
violations?
• Mistake of Fact?
• Exemptions?
•
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Is there a “knowing” violation?
A conviction under the CWA for violation of Section 404
requires proof that:
 the defendant knew that he was discharging a substance,
eliminating a prosecution for accidental discharges;
 the defendant correctly identified the substance he was
discharging as a pollutant, not mistaking it for different,
unprohibited substance;
 the defendant knew the method or instrumentality used to
discharge the pollutant;
 the defendant knew the physical characteristics of property
into which the pollutant was discharged that identify it as
wetland, such as presence of water and water-loving
vegetation;
 the defendant was aware of facts establishing the required
significant nexus/link between wetland and waters of United
States; and
 the defendant knew he did not have a permit.

38

Mistake of Fact?
“A mistake of fact which negates the
existence of the necessary criminal intent
will constitute a defense.” United States v.
Goodwin, 440 F.2d 1152, 1156 (3d Cir.
1971).
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Exemptions?


§ 404(f)(1)(B) of the CWA exempts
discharges of dredged or fill material “for
the purpose of maintenance … of currently
serviceable … transportation structures,”
See June v. Town of Westfield, 370 F.3d
255, 258 (2d Cir. 2004) (town’s fill activity
done for the purpose of shoring up a road
and its embankment, which together
constituted a “transportation structure,”
was exempt from § 404’s permit
requirements).
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Defense Experts


Be proactive
◦ Soil samples
◦ Water samples
◦ Hydrology
◦ Chemistry
◦ Vegetation
◦ Photographs (with GPS)
 On the ground
 Aerial
◦ Interview witnesses
◦ Historical information, e.g., surveys, Internet Archive,
hydric soil maps and National Wetlands Inventory
Maps generated by the Fish and Wildlife Service
◦ FOIA and State Open Records statutes
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Be diligent about Daubert!
An excluded expert is of no value to the case and
will make you and your client very unhappy.


United States v. Cunningham, 194 F.3d 1186
(11th Cir. 1999) (defense expert excluded –
opined that the material at issue was not
hazardous)



Burns Philp Food, Inc. v. Cavalea Continental
Freight, Inc., 135 F.3d 526 (7th Cir. 1998)
(inadequate sampling by environmental
consultant from one location an unreliable
methodology)
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Why you need experts


The “significant nexus” test. United States v. Robison, 505
F.3d 1208, 1222 (11th Cir. 2007) (adopting Justice Kennedy’s
“significant nexus” test was the governing definition of
navigated waters under Rapanos).



“A wetland meets the ‘significant nexus’ test if, ‘either alone
or in combination with similarly situated lands in the region,
it significantly affects the chemical, physical, and biological
integrity of other covered waters more readily understood as
‘navigable’.” When, in contrast, wetlands’ effects on water
quality are speculative or insubstantial, they fall outside the
zone fairly encompassed by the statutory term ‘navigable
waters.’” Robinson, 505 F.3d at 1218 (quoting Rapanos, 126
S.Ct. at 2248)(alterations and internal citation omitted).
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Defense Experts
A “wetland” under the CWA must meet the
three criteria: (1) a prevalence of
hydrophytic plants, (2) hydrological
conditions suited to such plants, and (3) the
presence of hydric soils. United States v.
Banks, 115 F.3d 916, 920 (11th Cir. 1997).
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Defense Experts
“[T]o determine whether a particular piece of
property is a wetland, the Corps looks at soil, water,
and plants. To establish wetland hydrology (the
second factor), the Corps requires either a primary
indicator (such as direct observation of
saturation within twelve inches of the
surface) or two secondary indicators (such as the
FAC-neutral test and local soil survey maps).
United States v. Bailey, 516 F. Supp. 2d 998, 1008
(D. Minn. 2007). (emphasis added)
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Anticipate Daubert issues
• Offensively
• Defensively
United States v. Cinergy Corp., 623 F.3d
455 (7th Cir. 2010) (error to permit EPA
experts to opine)
United States v. Bailey, 571 F.3d 791 (8th
Cir. 2009) (Gov’t expert allowed to opine
about wetland even though one indicator
might lead to false positives)
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Probe Sampling Methodology
•

Choice of sampling sites
• Split samples?
• Shadow samples?

•

Methods used
• Follow published protocol?

•
•
•
•
•

Laboratory methodology
Presentation of data
Contamination
Field notes
Chain of custody
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2000 Amendment to Committee Notes on
Rule 702 Other Factors relevant in
determining whether expert testimony is
sufficiently reliable include:
“(3) Whether the expert has adequately accounted for
obvious alternative explanations. See Claar v.
Burlington N.R.R., 29 F.3d 499 (9th Cir. 1994)
(testimony excluded where the expert failed to
consider other obvious causes for the plaintiff's
condition). Compare Ambrosini v. Labarraque,
101 F.3d 129 (D.C. Cir. 1996) (the possibility of
some uneliminated causes presents a question of
weight, so long as the most obvious causes have
been considered and reasonably ruled out by the
expert).”
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“Immerse yourself
in the science.”

49

Put your boots on.
Visit the scene.
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What is the purpose of
hiring an expert?
Consult without testifying? Consider using a
non-testifying expert to peer review and/or
prepare your testifying expert.
•

• Testify to

affirmative opinions supporting
your theory of the case?
• Attack the

opposing expert?

Remember that purpose drives selection and
preparation.
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Do your homework
Use the Internet
 Check expert databases
 Check for news stories
 Review the expert’s publications
 Research cases with the same type of
expert
 Review prior testimony
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An ounce of prevention…


Exercise great care in selecting and
preparing testifying experts to ensure
they are not vulnerable to a Daubert
challenge.



Research a testifying expert’s record
before you engage him to avoid
surprises.
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The right expert for the job
Make sure your expert is qualified in the
specific subject for which his testimony is
offered.
 “Just as a lawyer is not by general education
and experience qualified to give an expert
opinion on every subject of the law, so too a
scientist or medical doctor is not presumed
to have expert knowledge about every
conceivable scientific principle or disease.”
Whiting v. Boston Edison Co., 891 F. Supp.
12, 24 (D. Mass. 1995) (excluding testimony
of epidemiologist on issue of radiation
exposure).
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How to Defend


Play “Devil’s Advocate.” You can’t defend against a
Daubert challenge unless you know the standards
your expert’s testimony has to meet.
◦ See Fed. R. Evid. 702, 2000 Amendments to
Committee Notes



Learn the mechanics of a Daubert challenge and
structure your defense accordingly.
◦ See Daubert/Kumho Worksheet, Samuel v. Ford
Motor Co., 96 F. Supp. 2d 491, 504 (D. Md.
2000).
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Build the Record


Discourage a challenge by providing
the scientific material that supports
your expert’s opinions up front.



Use external sources to support the
reliability of your expert’s
methodology.
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