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Affirmation/Evaluation after the webinar.
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Description
One of the best techniques a plan sponsor can implement to mitigate fiduciary risk is
the installation of an effective investment committee. Sponsors must take care in
establishing protocols to ensure committees operate within strict ERISA standards and
employ robust fiduciary practices.
Attendees will benefit from a discussion of risk mitigation approaches that have the
potential to help lower the likelihood of breach of fiduciary duty allegations. This
program will also address effective litigation strategies, the importance of fiduciary
liability insurance, and the role of the economic expert in the event of litigation,
arbitration, mediation and/or regulatory enforcement actions.
Listen as our authoritative panel discusses the importance of appropriate and effective
investment committee governance. Our panel will review best practices with respect to
training and selection of committee members, the relationship between investment
committee governance and ERISA fiduciary liability insurance coverage, and litigation
techniques, as applicable.
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SPEAKER BIOS
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Emily Seymour Costin, Esq.
•

Emily Seymour Costin is a partner in the Washington, D.C. office of Alston & Bird, LLP,
where she focuses her practice on the defense of employment and employee benefits
disputes and counseling employers, plan sponsors and fiduciaries on litigation avoidance
strategies. Emily represents plan sponsors, insurers and fiduciaries in litigation over
claims for benefits and breach of fiduciary duty under ERISA. She has experience litigating
various types of ERISA disputes, including those involving 401(k)/employer stock, employee
stock ownership plans (ESOP), benefit termination, investment/fee matters and individual
benefit claims. She has represented clients in connection with government investigations
for civil and criminal violations of ERISA.

•

Emily is the chair of the ABA TIPS Employee Benefits Committee and a member of the ABA’s
Joint Committee on Employee Benefits (JCEB). She is also a member of the editorial
advisory board of the Benefits Law Journal. She graduated with high honors from George
Washington University Law School, where she was a member of the Order of the Coif.
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Susan Mangiero, PhD
AIFA®, CFA®, CFE, FRM®, PPC™
• Dr. Susan Mangiero is a managing director with Fiduciary Leadership, LLC. She is a CFA®
charterholder, certified Financial Risk Manager®, Certified Fraud Examiner, Accredited
Investment Fiduciary AnalystTM and Professional Plan ConsultantTM. She is the lead
contributor to www.investmentbestpractices.com, an educational blog.

• She has provided testimony and behind-the-scenes forensic analysis, calculation of
damages and rebuttal report commentary for various investment governance,
investment performance, fiduciary breach, prudence, risk and valuation matters. Her
work includes compliance, enforcement and litigation matters involving hedge funds,
private equity funds, real estate, commodities and other types of alternative
investments and strategies.

• She has over 20 years of experience in capital markets, global treasury, asset-liability
management, portfolio management, economic and investment analysis, derivatives,
financial risk control and valuation. This includes work on trading desks for several
global banks, in fixed income, foreign exchange, interest rate swaps, futures and
options.

• Susan can be reached at contact@fiduciaryleadership.com or (203) 261-5519.
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Rhonda Prussack
Rhonda Prussack is Head of Fiduciary and Employment Practices Liability at Berkshire
Hathaway Specialty Insurance. She has been in the insurance industry 27 years, and has
developed and brought to market cutting edge fiduciary liability policies and coverages for
corporations, organized labor, municipalities, and not-for-profits. Rhonda has recently
added employment practices liability insurance to her portfolio, and has rolled out stateof-the-art coverages for public and private companies and non-profit organizations.

Early in her career Rhonda had roles at Dean Witter, Johnson & Higgins, and the New York
City Employees’ Retirement System. She has written articles for and been quoted in many
publications, and is a frequent speaker at ERISA and executive liability seminars throughout
the U.S. and Canada.
Rhonda received her B.A. from Brooklyn College.
Reach Rhonda at rhonda.prussack@bhspecialty.com or 917-960-2449.
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IMPORTANCE OF INVESTMENT
COMMITTEE GOVERNANCE
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Investment Fiduciary Risk:
Frequency, Magnitude and Severity
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U.S. Retirement Market:
Too Big to Ignore

Source: “2017 Fact Book,” Investment Company Institute
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Regulators are Watching
ERISA Advisory Council

Outsourcing Employee Benefit Plan Services

U.S. Department of Labor

Fiduciary Service Provider Compensation Project

U.S. Securities and Exchange
Commission

Regulation of Investment Advisers

Pensions & Benefits, Joe
Lustig, October 11, 2013

DOL Investigators Quiz Plan Sponsors On Training
of Fiduciaries, Attorneys Say

U.S. Government
Accountability Office

Conflicts of Interest Can Affect Defined Benefit
and Defined Contribution Plans

Wall Street Journal, Dan
Fitzpatrick, June 8, 2014

Pension Advisers Need a Closer Look
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Others Are
Paying Attention Too

“Litigation is top fear of majority of 401(k) sponsors:
Fear of lawsuits could be pushing plan sponsors to select
certain types of investments”

Benefits Pro, December 6, 2016
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Potential Adverse Impact When
Fiduciary Risk is Ignored or Mismanaged

16

Cash Drain

Hard to Attract
and Retain
Talent

Cost of
Litigation and
Enforcement

Distracts
Management
From Focus on
Growth

Negative
Reputation

Declining Share
Price

LITIGATING ALLEGED BREACH OF
FIDUCIARY DUTIES CLAIMS
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Who is a fiduciary?
• Fiduciaries – any individual:
―Named in the plan document as a fiduciary
―Exercises any discretionary authority or
control over the plan, its assets, management,
or disposition of assets
―Has any discretionary authority or
responsibility for plan administration
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What are fiduciary duties?
• Four basic fiduciary rules under ERISA Section 404(a)
that an ERISA fiduciary must comply with:
– Exclusive Purpose Rule
– Prudence Rule
– Diversification Rule
– Plan Document Rule
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What are fiduciary duties?
• “Exclusive Purpose” Rule
―Fiduciary must discharge his/her duties for the
exclusive purpose of providing benefits to
participants and beneficiaries and defraying
reasonable expenses of administering the
plans
―“Two hat” rule

―Cannot consider company interests or personal
interests

20

What are fiduciary duties?
• “Prudent Person” Rule
―A fiduciary must perform his/her duties “with
the care, skill, prudence, and diligence under
the circumstances then prevailing that a
prudent person acting in a like capacity and
familiar with such matters would use in the
conduct of an enterprise of a like character
and with like aims”
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What are fiduciary duties?
• “Diversification” Rule
―A fiduciary must diversify plan investments to
minimize the risk of large losses, unless under
the circumstances it is clearly prudent not to
do so
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What are fiduciary duties?
• “Plan Documents” Rule
―A fiduciary must follow the terms of the plan
(and trust) to the extent they are consistent
with ERISA

―If the plan (or trust) terms are not consistent
with ERISA, fiduciary must disregard the terms
of the plan (or trust) to the extent necessary
to comply with ERISA
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What are the types of liability?
• Breach of fiduciary responsibilities (direct)
―Fiduciary is not aware of his/her duties
―Fiduciary does not carry out his/her duties
―Fiduciary does not obtain necessary advice
• Breach of co-fiduciary responsibilities (indirect)
―Most commonly occurs where there is a failure
to remedy a known breach by another
fiduciary
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Why is all of this so important?
A fiduciary who breaches his/her duties:
― Is personally liable for the losses sustained by
the plan
― Must repay the plan any profits earned by
the fiduciary through the use of plan assets
― May face other civil and criminal penalties

•
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Litigation Trends
• Selection of investments
• Monitoring of investments
• Failure to diversify
• Not acting fast enough/acting too fast
• Excessive fees
• Proprietary investments
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Settlements
• Plaintiffs have achieved substantial settlements.
• Settlements ranged from $15 million to $62 million.
―General Dynamics - $15,150,000
―Caterpillar - $16,500,000
―Ameriprise - $27,500,000
―Boeing - $57,000,000
―Lockheed Martin - $62,000,000
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ERISA Litigation

Mitigating Risk
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Selection of Committee
Members
• Take advantage of expertise within the company
• Representation of entire participant base
• Individual experience, tenure, and knowledge of the
company
• Time commitment required
• Certain individuals should be avoided
• Consider potential for litigation and assumption of
that risk
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Documentation of Membership
• Document individual acceptance and
acknowledgment of Committee membership and
fiduciary status
• Employee departures, retirements and turnover can
often result in individuals unknowingly becoming
members of a Committee
• If there is not a regular rotation of Committee
members, the Committee Chair or Board should
renew appointments periodically
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Fiduciary Training
• Often performed by outside counsel, in-house
counsel, or consultants
• Once at the initial formation of the Committee
• Individualized training as new Committee members
are added
• Periodic refresh to the entire Committee
• Legal updates as needed with changes in the law or
new litigation trends
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Expertise
• Fiduciaries are measured against a hypothetical,
knowledgeable, and skillful person and the decision
that person would make under similar circumstances
• Fiduciaries who lack expertise on the subject have a
duty to seek the advice of knowledgeable advisers
• If circumstances warrant, reach out to financial
and/or legal experts to help decide whether it is
appropriate to take the particular action
• There is no such thing as “too much” information!
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Privilege Issues
• Committee should understand legal privilege before
engaging counsel
• Exception to the attorney-client privilege when
counsel is providing advice to a client who is a
fiduciary and it concerns the exercise of those
fiduciary duties
―True “client” is the plan participants

• Attorney-client privilege may not apply to advice
offered to the Committee and could be discoverable
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Documentation of Process
• ERISA fiduciaries are not guarantors of favorable
performance as long as they follow a prudent
process
• Cannot judge fiduciary action in “hindsight”

• Courts will likely not second-guess fiduciary
decisions made pursuant to a prudent decisionmaking process if the rationale for a particular
decision is clearly and reasonably documented to be
in the “best interest of the participants”
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Documentation of Process
• Quarterly or semi-annual plan reviews
• Annual comprehensive review
• More frequently as required
• Quorum for all meetings
• Decisions made by a majority
• Consider attendance of a non-voting member or
benefits attorney to take minutes of the meetings
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Documentation of Process
• Pre-meeting agenda and supporting documents
should be circulated well in advance of the meeting
―Topics to be discussed
―Presenters/guests
―Investment performance reports/summaries
―Other plan-related documents
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Documentation of Process
• “Who, what, where, and when” regarding the
meeting, with salient issues discussed
• Sufficient details demonstrating that the Committee
gave appropriate consideration to each issue

• Completely and accurately reflect the Committee’s
rationale for selecting certain investment options,
consideration of reports from third-party experts,
voting records of Committee members, and
discussion of risk

37

Documentation of Process
• Document “why” each decision is in the “best
interest of participants”
• Document actions and decisions made based on
adviser’s recommendation

• Does not need to document every word spoken
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Documentation of Process
• All supporting materials should be attached to the
final minutes
• Common to have the minutes reviewed by an ERISA
attorney before they are finalized

• Official minutes with backup materials should be
maintained in a file
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ERISA Litigation

Lessons Learned From Litigation
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Lessons Learned – The 3 T’s
• Tatum v. RJR Pension Investment
Committee, 761 F.3d. 346 (4th Cir. 2014)
• Tussey v. ABB, Inc., 746 F.3d 327 (8th Cir.
2014)
• Tibble v. Edison International, 135 S.Ct.
1823 (2015)
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ERISA FIDUCIARY LIABILITY
INSURANCE
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Coverage Under the Policy
• What are fiduciary liability policies
designed to cover?
•

Loss as a result of a Claim for a Wrongful Act

•

Wrongful Act includes:
―

Breaches of fiduciary duty under Employee Benefit Law

―

Administrative errors and omissions

• Who is insured under the policy?
•

Insured Persons

•

Plan Sponsor

•

Plans

43

Not Covered
• Benefits
• Typical Exclusions
‒ Conduct
‒ Prior notice

‒ Pending or prior litigation
‒ Prior acts
‒ Discrimination
‒ Failure to fund
‒ Pollution

• Other Insurance
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Defense Provision
• Duty to Defend
• Non-Duty to Defend
• Combination
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Indemnification
• ERISA Section 410 – Exculpatory Provisions
•

“…any provision in an agreement or instrument which purports
to relieve a fiduciary from responsibility or liability for any
responsibility, obligation, or duty under this part shall be void
as against public policy.”

• DOL Interpretive bulletin ERISA IB 75-4
•
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“The Department of Labor interprets this section to permit
indemnification agreements which do not relieve a fiduciary of
responsibility or liability under part 4 of title I.
Indemnification provisions which leave the fiduciary fully
responsible and liable, but merely permit another party to
satisfy any liability incurred by the fiduciary in the same
manner as insurance purchased under section 410(b)(3), are
therefore not void under section 410(a).”

Indemnification
• Is indemnification available?

• Johnson v. Couturier (9th Cir. July 27, 2009)
• Presumptive indemnification
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Demonstrating That You Are A
Low-Risk Insured
• Prudent processes
• Written investment policy statement
• Composition of plan investment committee

• Advice of experts
• Training
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INVESTMENT COMMITTEE
BEST PRACTICES
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General Facts and Circumstances
Related to Fiduciary Duty Breach Claims
Macro
Economic
Conditions
Labor
Shortage
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Need for
Liquidity

Regulation

Plan
Design

Risk Tolerance

Demographics

Fees

Retirement
Readiness

Fiduciary
Literacy

Industry
Norms

M&A
Activity

Delegation of Services to
Third Party is Another Factor
•

What is the basis for delegating certain ERISA investment
fiduciary duties to a third party? Advisory? Approver?
Independent Fiduciary for Transaction? OCIO? Other?

•

How is that third party hired?

•

How is that third party evaluated, once hired?

•

What is the autonomy given to the third party?

•

What is the basis of firing the third party?

•

Who coordinates the fiduciary relationships, if more than one third
party is used?

•

Is there a central person or sub-committee to make sure that all
necessary tasks are covered by at least one third party?
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Committee Structure and Transparency
•
•
•
•
•
•
•
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Is there an investment committee chairperson? If so, how is that
person selected? How is that person evaluated and by whom?
How often are investment committee meetings held?
Are the meetings open to plan participants?
Are written minutes taken? If so, are they archived? Who is able
to review them?
Are the names and bios of investment committee members made
known to participants?
When are external advisors invited to present to the investment
committee?
How does the investment committee liaise with other plan
sponsor employees who have involvement with the management
of an ERISA plan(s)?

VETTING INVESTMENT FIDUCIARY
COMMITTEE RISKS:
* SELECTING INVESTMENT COMMITTEE MEMBERS
* CONFLICTS OF INTEREST
* TRAINING
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Selection:
Credentials and Experience

* Some certifications focus on the broader investment management arena.
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In-House Chief Retirement Officer:
A Seat at the Table
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Conflicts of Interest
•

Is there a process by which prospective and existing members of
an ERISA plan investment committee are vetted to ensure that
conflicts of interest do not exist?

•

If so, how often is that process implemented and also reviewed
for adequacy?

•

If not, what is the impediment to creating a Conflicts of Interest
Policy and implementing it thereafter?
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Training
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•

U.S. Department of Labor focus on whether ERISA investment
fiduciaries are trained

•

Type of training

•

Frequency of training

•

Person-to-person or online training

•

Compliance training

•

Risk training

•

Investment training

•

Exams

•

Penalty for poor training results

Benchmarking Investment Fiduciary
Committee Risks: Example
Basis of
Evaluation

Selection of
Members*

Conflicts of
Interest

Training of
Members

Formal
Approach

Job
Description?

Conflicts
Policy?

Training
Policy?

Oversight

Company
Executives?

ERISA
Counsel?

HR? ERISA
Counsel?

Pay

Additional Fee
or Part of
Pay/Bonus?

Penalty for
Failure?

Allowance for
Training?

Primary
Duties

Treasury? HR?
Legal? Other?

C-Level and
Insider Role?

Investments?
Risk?
Compliance?

Third Parties

Consultants?

Outside
Counsel?

Consultants?
Counsel?

* It is also important to review the performance of investment committee members.
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Some Resources and Articles
•

“Plan Governance Toolkit” – TIAA-CREF

•

Best Practices for Investment Committees by Rocco DiBruno and Donald B.
Trone (Wiley, July 2007)

•

“Formation of the Investment Committee,” fi360

•

“Unsticking the status quo: The role of diversity in investment committee
effectiveness” by Catherine D. Gordon, Vanguard, May 2014

•

“Meeting your Fiduciary Responsibilities” United States Department of Labor

•

“Establishing an Investment Committee for Your Company’s Retirement Plan,”
RBC Wealth Management, 2014
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