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Jurisdiction/Venue



Look at Statutes
Decedent’s Domicile
 Domicile

vs. Residence
 Home in City 1, but in Assisted Living in City 2?
 Look at intent



Where Real Property Located
Domesticating a Foreign Probate

Dawn D. Hallman, J.D.
www.hallmanlawoffice.com

7

Duties of Personal
Representative or
Executor
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Who Will Serve as the Personal
Representative (PR)?



Review the Will (and Codicils, if any)
If no Will, look to the Statutes (Intestate)




Look to Statutes for PR list.
Title 58 O.S. Sec. 122:









1) Spouse
2) Children
3) Parent
4) Siblings
5) Grandchildren
6) Next of kin entitled to share in the distribution of the estate
7) Creditors
8) Any person legally competent
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 Title

58 O.S. Sec. 132 provides that Letters of
Administration must be granted to any
applicant, though it appears that there are
other persons having better rights to the
administration when such persons fail to
appear and claim the issuing of Letters to
themselves.
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THE DUTIES OF
ATTORNEY


Who is the client?
Probate attorney hired by PR
Represents PR in his capacity of PR
Conflict of interest

Dawn D. Hallman, J.D.
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OBTAIN THE FOLLOWING
DOCUMENTS
1.
2.

3.

Original Will (& original codicils)
Federal & state income tax
returns for the past 3 years
Gift tax returns, if any

Dawn D. Hallman, J.D.
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OBTAIN THE FOLLOWING
DOCUMENTS

4. Copies of passbooks or last
statements for all individual bank
accounts of decedent
5. Copies of passbooks or last
statements for all join bank
accounts of decedent
Dawn D. Hallman, J.D.
www.hallmanlawoffice.com

13

OBTAIN THE FOLLOWING
DOCUMENTS
6. Information regarding any
stocks, bonds or other securities
owned individually or jointly by
decedent
7. Copy of death certificate
8. Copy of funeral bill
Dawn D. Hallman, J.D.
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OBTAIN THE FOLLOWING
DOCUMENTS
9. Copies of brokerage statements for
last full calendar year and current
year up until death
10. Life insurance policies (whether or
not on decedent’s own life) owned by
decedent
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OBTAIN THE FOLLOWING
DOCUMENTS
11. Last annual summary, if any,
of death benefits provided by
decedent’s employer
12. Statement or summary, if
any, of death benefits provided
by prior employers of decedent
Dawn D. Hallman, J.D.
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OBTAIN THE FOLLOWING
DOCUMENTS
13. Documents concerning prior
divorce or separation of decedent
14. Documents concerning armed
services record of decedent
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OBTAIN THE FOLLOWING
DOCUMENTS
15. Copies of any will or trust
agreement of which the decedent was
a beneficiary
16. Copies of any will or trust
agreement of which the decedent was
a fiduciary
Dawn D. Hallman, J.D.
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OBTAIN THE FOLLOWING
DOCUMENTS
17. Any contracts, not completed
prior to decedent’s death, to
which the decedent was a party
18. Copies of any trust
agreement created by the
decedent
Dawn D. Hallman, J.D.
www.hallmanlawoffice.com
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COVER FOLLOWING MATTERS IN
FIRST MEETING WITH PR
1.

2.

Discuss will, testamentary or
inter vivos trust
Explain the probate or intestate
process
Dawn D. Hallman, J.D.
www.hallmanlawoffice.com
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COVER FOLLOWING MATTERS IN
FIRST MEETING WITH PR

3. Explain federal estate tax and
income tax requirements
4. Discuss timeline of probate
5. Attorney fees; Execute fee
agreement
Dawn D. Hallman, J.D.
www.hallmanlawoffice.com
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COVER FOLLOWING MATTERS IN
FIRST MEETING WITH PR
6. Determine whether there are any
immediate financial needs of any family
members
7. Ascertain the location and contents of
any safety deposit box
8. Determine estate’s cash needs
Dawn D. Hallman, J.D.
www.hallmanlawoffice.com
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COVER FOLLOWING MATTERS IN
FIRST MEETING WITH PR
9. Explain problems that may arise
with respect to closely held
corporations, joint business
ventures, and other unique
assets
10. Discuss government and
private employment benefits to
which the family may be entitled
Dawn D. Hallman, J.D.
www.hallmanlawoffice.com
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COVER FOLLOWING MATTERS IN
FIRST MEETING WITH PR
11. Determine whether decedent was
involved in litigation at the time of his
death
12. Determine whether decedent had
any interest as a beneficiary or
fiduciary under any will or trust
agreement
Dawn D. Hallman, J.D.
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COVER FOLLOWING MATTERS IN
FIRST MEETING WITH PR
13. Inquire into any trusts created by,
or gifts made by, the decedent
14. Explain the impact of the
generation-skipping tax, if
applicable
Dawn D. Hallman, J.D.
www.hallmanlawoffice.com
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DISCUSS FIDUCIARY DUTY
WITH PR
Administering
 Marshaling
 Collecting
 Taking Charge of the Estate
 Preserving the Estate
 Managing the Estate
 Terminating the Affairs


Dawn D. Hallman, J.D.
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MISCONDUCT AND/OR
REMOVAL OF PR

Objection
 Embezzlement
 Suspension
 Hearing
 Actions against PR
 Neglect or Misconduct of PR related to
sale
 Fraudulent Sale-Damages
 Self-Serving


Dawn D. Hallman, J.D.
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COMPENSATION
(set by Statute – example from
Oklahoma)
 For the first $1,000; 5%
 For the next $5,000; 4%
 For all amounts above $6,000; 2.5%

Further allowance may be made
 Extraordinary Service


Dawn D. Hallman, J.D.
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COMPENSATION
 Co-executors

and co-administrators

Same

fee allowable to single
Divided among them; Unless different
division is agreed upon and approved by
the court

Attorney paid out of the Estate, fees
must be approved
Dawn D. Hallman, J.D.
www.hallmanlawoffice.com
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Opening the Estate

Dawn D. Hallman, J.D.
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Get PR Appointed



File Petition to Appoint PR per Statutes
Set for Hearing w/ required Notices
 Court

issues Letters Testamentary (Will) or Letters of
Administration (Intestate) to appoint PR to act



If Trust, look to Trust document for naming
successor Trustees. (court involvement usually
not necessary for Trusts)
Dawn D. Hallman, J.D.
www.hallmanlawoffice.com
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After PR is Appointed:
Opening Estate Accounts

First priority:
establish separate checking
account for estate
 Funds

not commingled for accurate
accounting

Dawn D. Hallman, J.D.
www.hallmanlawoffice.com
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Obtaining Tax Identification
Number & Title to Assets
EIN obtained for the estate
 Form

SS-4

Completed and filed with the IRS
 May be filed online
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Canceling Utilities
& Credit Cards
Contact utility companies to cancel
 Shut off phone
 Notify credit card companies and cancel
credit cards
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Medicare, Insurance Claims and
Public


Reviewing medical bills, filing insurance
claims with insurance companies and
Medicare

Dawn D. Hallman, J.D.
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Medicare, Insurance Claims and
Public


Contact the provider to notify Medicare
and the insurance companies
 Sometimes

the provider fails to file claims

Dawn D. Hallman, J.D.
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Follow Probate Procedure
Help your client understand the process
 Keep your client informed
 Follow-up with your client if not responding
 Withdraw from the case if your client will
not finish the Probate
 Is there a time limit on the Probate
process?


Dawn D. Hallman, J.D.
www.hallmanlawoffice.com
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Thank You
Dawn D. Hallman, Attorney at Law
Hallman & Associates, P.C.
2230 McKown Dr.
Norman, Oklahoma 73072
(405) 447-WILL (9455)
dhallman@hallmanlawoffice.com
www.hallmanlawoffice.com
Dawn D. Hallman, J.D.
www.hallmanlawoffice.com
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Handling Assets and Claims
Against the Estate
J. Brian Thomas
Burdette & Rice PLLC
6750 Hillcrest Plaza Drive, Suite 204
Dallas, Texas 75230
(972) 991-7700
brian@dallasprobateattorneys.com

Burdette & Rice PLLC
www.dallasprobateattorneys.com
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Estate
Administration
Opening and Closing the Estate
and Resolving Related Issues

Estate Administration:
Handling Assets


The Big Three Jobs
 Marshal

Assets
 Identify and Resolve Debts
 Distribute the Remainder

Burdette & Rice PLLC
www.dallasprobateattorneys.com
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Estate Administration:
Handling Assets


Identifying Estate Assets (Information gathering)
 Insider’s Information
 Lists, logs or journals kept by the Decedent
 Surviving spouse
 Children
 Business Partners

Burdette & Rice PLLC
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Estate Administration:
Handling Assets


When you hit the proverbial brick wall…








Forward the Decedent’s mail to the personal representative
Interview family, friends of the Decedent
Review older tax returns
Consider pulling a credit report
Explore the Decedent’s online information
Contact professional acquaintances (attorneys, accountants)
Contact employers

Burdette & Rice PLLC
www.dallasprobateattorneys.com
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Estate Administration:
Handling Assets


The Estate Bank Account




Puts all of the cash assets under a single roof
Eases the burden of accounting for income and expenses
Helps avoid income tax issues related to the Decedent’s
reported income

Burdette & Rice PLLC
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Estate Administration:
Handling Assets


Handling Income





Accurate accounting makes life much easier
Statutory or equitable demands by beneficiaries can be met with
efficient clarity
Required accountings to the Court become simplified
Calculating a fiduciary’s commission is simplified

Burdette & Rice PLLC
www.dallasprobateattorneys.com
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Estate Administration:
Handling Assets


The Importance of the Inventory and
Accountings


Importance to Beneficiaries



Importance to Creditors

Burdette & Rice PLLC
www.dallasprobateattorneys.com
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Estate Administration:
Claims Procedures


Notice Requirements
 General

Notices
 Specific Notices (e.g. secured creditors)
 Permissive Notices


Failures to give Notice

Burdette & Rice PLLC
www.dallasprobateattorneys.com
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Estate Administration:
Claims Procedures


Presentation Requirements
 Independent
 Dependent



Administrations

Administrations

Differentiating Claims for Money from Other
Types of Claims (Exemptions and Allowances)

Burdette & Rice PLLC
www.dallasprobateattorneys.com
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Estate Administration:
Claims Procedures


Independent Administrations
 Written

instrument (filed or unfiled)
 Pleading in a lawsuit

Burdette & Rice PLLC
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Estate Administration:
Claims Procedures


Dependent Administrations
 Specific

form and language
 Time to act
 Failure to match can result in a barred claim

Burdette & Rice PLLC
www.dallasprobateattorneys.com
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Estate Administration:
Claims Procedures


Classification of Claims (1-4)
 1.

Funeral expenses, last illness
 2. Administration expenses
 3. Secured tax liens
 4. Delinquent child support

Burdette & Rice PLLC
www.dallasprobateattorneys.com
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Estate Administration:
Claims Procedures


Classification of Claims (5-8)
 5.

Claims for taxes
 6. Claims for the cost of confinement
 7. Claims for Medicaid reimbursement
 8. All other claims

Burdette & Rice PLLC
www.dallasprobateattorneys.com
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Estate Administration:
Claims Procedures


Order of Payment
 1.

Funeral expenses, last illness
 2. Allowances to spouse and children
 3. Expenses of administration (Class 2)
 4. Other claims in order (Classes 3 – 8)

Burdette & Rice PLLC
www.dallasprobateattorneys.com
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Estate Administration:
Opening and Closing
the Estate and Resolving
Related Issues
Mary A. Akkerman
100 S. Dakota Avenue
Sioux Falls, South Dakota 57104
T (605) 978-5204
F (605) 978-5225
makkerman@lindquist.com

Doc #3723387

PRESENTER
MARY A. AKKERMAN has been practicing as a trusts and estates attorney since
2001. Prior to joining Lindquist & Vennum, she worked in private practice in both
Sioux Falls, South Dakota, and Minneapolis, Minnesota as a trusts and estates
attorney. She currently practices in the areas of estate planning, wills and trusts,
estate and trust litigation, guardianship and conservatorship litigation, tax
litigation, appeals, probate, adoptions, prenuptial agreements, antenuptial
agreements, and cohabitation agreements. Ms. Akkerman attended law school
at the University of South Dakota School of Law on the Everett Bogue
Scholarship. While earning her J.D. degree, she served on the Board of Editors of
the South Dakota Law Review. She was awarded membership in the Thomas
Sterling Honor Society for graduating in the top ten percent of her class. She is a
member of the State Bar of South Dakota, the Minnesota State Bar Association
and the American Bar Association. She is admitted to practice before the
Minnesota Supreme Court, the U.S. District Court for the District of Minnesota,
the U.S. District Court for the District of South Dakota, the U.S. Court of Appeals
for the Eighth Circuit, and the U.S. Tax Court. Ms. Akkerman is also a member of
the Sioux Falls Estate Planning Council, the USD Planned Giving Council, and
P.E.O.
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BASIC TAX MATTERS
A. Overview of Tax Compliance and PostMortem Planning
1. Individual income taxes
a.

b.
c.
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The personal representative or other person charged
with the decedent's property is required to file a final
income tax return. IRC § 6012(b)(1).
This return is due April 15 of the year following death.
The personal representative is responsible for filing
tax returns for years prior to death if the decedent
failed to do so.

BASIC TAX MATTERS (cont.)
d.

e.

f.
g.
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If there is no personal representative, these duties
are required of the person in control of the
decedent's property (i.e. the trustee of a trust).
If there is no personal representative or a surviving
spouse, a refund may be claimed by filing IRS Form
1310, Statement of Person Claiming Refund Due a
Deceased Taxpayer.
IRS Form 4868 may be filed to receive an automatic 4
month extension.
Payment of estimated tax is not due, but interest and
penalties might be charged depending upon the tax
finally reported.

BASIC TAX MATTERS (cont.)
h.
i.

j.
k.
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If an additional extension is required, file IRS Form
2688, Application for Additional Extension of Time.
File IRS Form 56, Notice Concerning Fiduciary
Relationship to notify the IRS of the creation or
termination of any fiduciary relationship.
It is generally wise to file a joint return with the
surviving spouse, if applicable.
The personal representative may elect to recognize
deferred interest income on any United States Series
E or EE bonds in the decedent's final year.

BASIC TAX MATTERS (cont.)
i.

This election may be prudent if the decedent had little
taxable income in the year of death or if a joint return can
be filed with the surviving spouse, or if the decedent had
losses or deductions that would expire unused unless they
could be used to offset accelerated interest income on the
last return.

ii.

Any tax liability that results from accelerating the interest
on the decedent's final return may be deducted on the
federal estate return.

2. Other post-mortem tax issues involve federal
estate taxes, fiduciary income
59

BASIC TAX MATTERS (cont.)
B. Coordinating and Filing the Estate Tax and
Fiduciary Income Tax Return
1. All estates are required to obtain Employer
Identification Numbers.
a.
b.
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These may be obtained online at www.irs.gov.
Notify banks and other interest-paying entities of the
EIN and instruct them to report all interest payable
after the decedent's death to the estate's EIN.

BASIC TAX MATTERS (cont.)
2. The personal representative will need the
taxpayer identification numbers (TIN) of all heirs
or devisees, other than those receiving specific
gifts.
a.

b.
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Beneficiaries may complete IRS Form W-9, Request
for Taxpayer Identification Number and Certification
to obtain a TIN, or Social Security Numbers (SSN) may
be used.
The TIN or SSN must be listed on the federal estate
tax return, if required, and on the fiduciary income
tax return and Schedules K-1.

BASIC TAX MATTERS (cont.)
3. The estate's tax year may be calendar or fiscal. It
begins on the date of death and may not be
longer than 12 months in duration.
4. The U.S. Fiduciary Income Tax Return, Form 1041
is due on the 15th day of the 4th month after the
end of the estate's tax year.
a.
b.
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A return is required if the estate earned more than
$600 of gross income. IRC § 6012(a)(3).
The personal representative or trustee (or other
fiduciary) is responsible for filing the return and
paying the tax.

BASIC TAX MATTERS (cont.)
c.

d.

Gross income includes interest income, dividends,
business income, capital gains or losses, rents,
royalties and partnership income, among other
things.
Income in respect of a decedent (IRD) is income
attributable to the decedent that was not properly
included on the decedent's last tax return.
i.
ii.
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IRD is reported by the estate in the year it was received.
IRD is also reported in the decedent's gross estate for estate
tax purposes.

BASIC TAX MATTERS (cont.)
e.

Deductions include the following:
i.
ii.
iii.
iv.

v.
vi.
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Interest on investments, to a limited extent;
Interest on a qualified residence;
State and local income and personal property taxes;
Estate administration expenses, including fiduciary fees,
attorney and accountant fees, administrative costs that
would not have been incurred had the property not been in
an estate, and other miscellaneous deductions not subject
to the 2% floor;
Other miscellaneous expenses to the extent that the total
amount exceeds 2% of the adjusted gross income; and
A $600 personal exemption, except in the estate's final year.

BASIC TAX MATTERS (cont.)
f.

g.

h.
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Depreciation is apportioned between the estate and
the beneficiaries unless depreciable items are
specifically devised, in which case the depreciation
deduction goes to the specific devisee.
Net operating losses may be generated if the estate
operates a trade or business. These do not pass
through to beneficiaries except in the final year of the
estate. IRC § 642(h).
Deductions in excess of income are not distributable
to beneficiaries except in the final year of the estate.
IRC § 642(h).

BASIC TAX MATTERS (cont.)
i.

j.
k.
l.
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Capital gains and losses are generally retained by the
estate. Basis is generally stepped up or down to the
fair market value as of the date of the decedent's
death, with some exceptions.
Capital losses are not allowed on the sale of the
decedent's residence.
An unlimited charitable deduction is permitted for
gross income paid to a charity.
Specific gifts are not subject to fiduciary income tax
distribution rules under IRC §§ 661-662.

BASIC TAX MATTERS (cont.)
m. In-kind distributions which qualify as specific gifts are
not income to the beneficiary, and the beneficiary
takes a carryover basis. In-kind distributions which do
not qualify as specific gifts carry out distributable net
income (DNI) to the extent of the lesser of the
property's basis or its fair market value at the time of
distribution.
n. Distributable net income is a way to account for the
difference in tax law income and fiduciary accounting
income. It is taxable income with no deduction for
distributions or personal exemptions. It limits the
distribution deduction available to the estate and the
amount included in gross income to the beneficiaries.
67

BASIC TAX MATTERS (cont.)
o.

All items of income required to be distributed,
excluding specific gifts, are deductible by the estate.

C. Planning for an Estate Tax Audit
1. Estate tax returns are subject to audit and
adjustment like any other tax return.
2. As a general rule, the IRS has 3 years from the
date the return is filed to assess additional tax
against the estate.
a.
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The estate may not receive an estate tax closing letter
from the IRS until nearly 4 years after the decedent's
death.

BASIC TAX MATTERS (cont.)
b.

The IRS will usually, within 9 to 15 months from the
date it receives the return, send the estate either an
estate tax closing letter or a notice that the return will
be audited.

3. Once a return is selected for audit, it is assigned
to an estate tax attorney within the IRS for
examination.
a.
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The purpose of the examination is to verify the basis
for the tax computation, as well as the legality of the
positions taken on the return.

BASIC TAX MATTERS (cont.)
b.

c.

d.

If the estate and the auditor reach agreement, an
estate tax closing letter will be issued once payment
of any additional liability is received and processed.
If an agreement cannot be reached at the audit level,
the estate will receive a letter from the Service
setting forth the proposed adjustments and informing
the estate of its appeal rights.
The estate will then have 30 days to file a written
appeal with the Administrative Appeals Office of the
IRS.
i.
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The appeals office is independent of the office in which the
case is audited.

BASIC TAX MATTERS (cont.)
ii.
iii.

e.

f.

If the estate cannot resolve the case at the appeals
office, a statutory notice of deficiency will be issued
to the estate offering the estate the opportunity to
file a petition with the United States Tax Court.
Within 90 days, the estate may file a petition with the
United States Tax Court if the estate has not paid the
tax.
i.
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The appeals office function is to assess the hazards of
litigation.
It generally has authority to settle cases based on potential
litigating postures and the likely outcome of a trial.

Or, the estate can pay the tax, file a claim for refund, and if
the IRS does not act on the claim for refund within 6
months, file a refund suit in the United States District Court
or the Court of Federal Claims.

BASIC TAX MATTERS (cont.)
g.

Resolution in a tax trial may take 2 to 3 years.
i.

An estate could stay open for many years after the
decedent's death waiting for a closing letter from the IRS.

4. Ways to avoid or prepare for an IRS audit:
a.
b.
c.
d.
e.
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Report all income.
Keep detailed records and have proper
documentation available.
Avoid simple math errors.
Ensure that the return is properly signed and filed.
Be certain that all personal information is correct.

BASIC TAX MATTERS (cont.)
f.
g.
h.

i.

Keep detailed track of large transfers or transactions.
Use deductions only when appropriate.
Complete all applicable portions of the return as
thoroughly as possible, and indicate N/A where not
applicable.
Attach substantiating documentation whenever
appropriate.

D. Generation-Skipping Transfer Taxes
1. Certain transfers are subject to GST:
a.
73

Direct skip

BASIC TAX MATTERS (cont.)
i.

b.

Taxable termination
i.

c.

A transfer directly from the transferor to a person two or
more generations below (called a skip-person).
When a beneficiary's interest in a trust terminates due to
death, lapse of time, etc., and no non-skip person has any
interest in the trust.

Taxable distribution
i.

Any distribution from a trust to a skip-person that isn't a
direct skip or a taxable termination.

2. The GST tax is computed by multiplying the
taxable amount by the applicable rate which
varies from year to year.
74

BASIC TAX MATTERS (cont.)
3. Liability for and reporting of GST tax depends
upon the type of transfer.
a.
b.
c.
d.
e.
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In a taxable distribution, the transferee pays the tax.
In a taxable termination, the trustee pays the tax.
In a direct skip from a trust, the trustee pays the tax.
In a direct skip from other than a trust, the transferor
pays the tax.
For estates, the GST tax is reported on Schedule R of
Form 706.

BASIC TAX MATTERS (cont.)
4. Avoiding GST tax.
a.

Lifetime exemption
i.

ii.

b.

Annual exclusion gifts.
i.
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Each individual is allowed a GST exemption which may be
allocated by the individual to any transfers. The amount
varies from year to year.
When direct skips are made, the transferor's GST exemption
is automatically and irrevocably allocated to that transfer
unless the individual elects otherwise on a timely gift tax
return.
Gifts of up to $12,000 per year per person to an unlimited
amount of individuals may be made free of GST or gift tax.

BASIC TAX MATTERS (cont.)
ii.

c.

Medical and tuition payments are not GST transfers
per IRC § 2503(c).
i.
ii.

d.
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Married couples can split their gifts.

The payments must be made directly to the school or
medical provider.
Payments for room and board at school are not eligible.

If the donee is the grandchild of the transferor and at
the time of the transfer the donee's parent is
deceased, the donee moves up a generation and is
treated as the transferor's child, and no GST is
assessed.

BASIC TAX MATTERS (cont.)
E. Disclaimers
1. Internal Revenue Code § 2518 allows the use of
a qualified disclaimer as a post-mortem planning
device.
a.
b.
c.

IRC § 2518 allows estate planning to be done by the
personal representative and/or beneficiaries.
Use of a disclaimer can reduce tax liability in both the
decedent's estate and in the survivor's estate.
To be effective under IRC § 2518 the disclaimer must
be
i.
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irrevocable and unqualified,

BASIC TAX MATTERS (cont.)
ii.
iii.

iv.
v.
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be in writing,
be delivered to the transferor of the interest, the legal
representative (usually the executor or administrator of an
estate), the title holder of the property, or the person in
possession of the property, no later than nine months after
the later of 1) the day on which the transfer that created
the interest is made or 2) the day the disclaimant reaches
age 21,
be made before the disclaimant has accepted the interest
disclaimed or any of its benefits, and
not direct the disposition of the disclaimed property.

BASIC TAX MATTERS (cont.)
d.

If the procedure outlined in IRC § 2518 is followed, a
disclaimer may be used for the following:
i.

increase a marital deduction where it has not been fully
used,
ii.
take advantage of the applicable credit amount where the
marital deduction has been overused,
iii. equalize a married couple's estate,
iv. make a QTIP election,
v.
correct an improperly drafted credit shelter trust,
vi. reduce a disclaimant's potentially taxable estate,
vii. preserve a charitable deduction,
viii. shift an income interest from a beneficiary in a high tax
bracket to a beneficiary in a lower tax bracket,
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BASIC TAX MATTERS (cont.)
ix.
x.

e.

f.
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shift a gift from a family member who does not need the
asset to a family member who does,
reject a general power of appointment held at the donee's
death without incurring any gift tax liability and thereby
avoiding inclusion of the property subject to the power in
his or her estate.

Disclaimer trust planning can be used if the will
contains an appropriate provision. In such cases, a
qualified disclaimer may be made by a surviving
spouse, and the disclaimed interest will be used to
fund a credit shelter trust.
A disclaimer can be used to disclaim a certain dollar
amount or a certain portion of an asset.

BASIC TAX MATTERS (cont.)
i.

For example, a beneficiary may accept part of the funds in a
particular bank account and disclaim a set dollar amount
out of that same fund.

2. In addition to the requirements of federal law,
above, disclaimers must also be executed in
accordance with applicable state statutes.
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BASIC TAX MATTERS (cont.)
3. SDCL § 29A-2-801 allows disclaimers of certain
property interests as follows:
a.
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Any person who may be entitled to receive any
property or beneficial interest, vested or otherwise,
under any will of or by intestate succession from a
decedent, or as a surviving joint tenant of a decedent,
or under the terms of an inter vivos trust or other
lifetime transfer, or as the beneficiary of any life
insurance policy, of any retirement plan or of any
other contract, shall have the right to disclaim
irrevocably the whole or any part of such property or
beneficial interest.

BASIC TAX MATTERS (cont.)
b.

If a disclaimer of an interest receivable under a will or
by intestate succession is made in writing and filed
with the clerk of the court in which the estate is or
was pending,
i.

ii.
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if of a present interest, not later than nine months after the
date of death of the testator or intestate from whom such
interest is receivable, then that disclaimer is retroactive to
the decedent's death and the interest so disclaimed passes
as if the person disclaiming had predeceased the decedent,
and
if of a future interest, not later than nine months after the
event determining that the taker is finally ascertained and
the taker's interest is indefeasibly vested, then that
disclaimer is retroactive to the determining event and the
disclaimed interest passes as if the person disclaiming had
predeceased that event.

BASIC TAX MATTERS (cont.)
c.
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If a disclaimer of an interest receivable by the
surviving joint tenant of a decedent is made in writing
and filed with the clerk of the court in which the joint
tenancy or estate proceeding is pending not later
than nine months after the decedent's death, then
that disclaimer is retroactive to the decedent's death
and the joint interest so disclaimed passes as if the
surviving joint tenant had predeceased the decedent.

BASIC TAX MATTERS (cont.)
d.
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If the disclaimer of an interest receivable as
beneficiary of a life insurance policy, of a retirement
plan, or of any other contract is made in writing and
filed with the clerk of the court in which the estate is
pending, or if no estate is pending, with the insurer,
employer, or other issuer of the contract, not later
than nine months after the date of death of the
decedent from whom such interest is receivable, then
that disclaimer is retroactive to the decedent's death
and the interest so disclaimed passes in the same
manner as if the person disclaiming had predeceased
the decedent.

BASIC TAX MATTERS (cont.)
e.

If the disclaimer of an interest receivable under an
inter vivos trust or lifetime transfer is made in writing
and delivered to the then acting trustee of the trust
or to the donor or the personal representative of the
donor's estate,
i.
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if of a present interest, not later than nine months after the
day on which the transfer creating the interest in the donee
was made, then that disclaimer is retroactive to the date of
the creation of the interest and the interest so disclaimed
passes as if the person so disclaiming had predeceased the
creation of the interest, and

BASIC TAX MATTERS (cont.)
ii.

f.

g.
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if of a future interest, not later than nine months after the
event determining that the taker is finally ascertained and
the taker's interest is indefeasibly vested, then that
disclaimer is retroactive to the determining event and the
disclaimed interest passes as if the person disclaiming had
predeceased that event.

The time for making a disclaimer shall not in any case
expire until nine months after the day on which the
person entitled to make the disclaimer attains the age
of twenty-one.
Nothing prevents a testator from providing in a will or
a settlor from providing in a trust for the making of
disclaimers and for the disposition of disclaimed
property in a manner different from the provisions
outlined by state law.

BASIC TAX MATTERS (cont.)
h.

i.
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The right and means provided for the making of a
disclaimer are not exclusive but are in addition to
every other right and means of a person to make a
disclaimer. Nothing in the statute prevents the
making of a disclaimer in any lawful manner.
A disclaimer not made within the time limits
prescribed by this section shall be construed as an
assignment of the interest disclaimed to the persons
who would be entitled to take had the disclaimer
been timely made.

BASIC TAX MATTERS (cont.)
j.
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The right and procedure provided for the making of a
disclaimer is available to and exercisable by a
conservator, a personal representative, a trustee, or
an agent acting on a person's behalf within the
authority of a power of attorney. A disclaimer by a
conservator shall be subject to the requirements of
SDCL § 29A-5-420. A disclaimer by a personal
representative shall be exercised in the best interests
of the estate and only following entry of an
appropriate order by the court having jurisdiction. A
disclaimer by a trustee shall be exercised in the best
interests of the trust estate.

BASIC TAX MATTERS (cont.)
k.

The right to disclaim property or an interest therein is
barred by, and any attempted disclaimer shall be
invalidated by:
i.
ii.
iii.

91

An assignment, conveyance, encumbrance, pledge, or
transfer of property or interest, or a contract therefor;
A written waiver of the right to disclaim;
An acceptance of the property or interest or benefit
thereunder; or

BASIC TAX MATTERS (cont.)
iv. A sale of the property or interest under judicial sale
made before the disclaimer is effected. The right to
disclaim exists notwithstanding any limitation on the
interest of the disclaimant in the nature of a
spendthrift provision or similar restriction. The
disclaimer or the written waiver of the right to
disclaim is binding on the disclaimant or person
waiving and all persons claiming through or under the
disclaimant or person waiving.
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BASIC TAX MATTERS (cont.)
l.

93

Whenever a disclaimer affects any interest in
real estate, a certified copy of the disclaimer
may be recorded at anytime in the office of the
register of deeds in each county wherein any
such real estate is located. Failure to so record
such a disclaimer does not affect the validity of
the disclaimer.

BASIC TAX MATTERS (cont.)
F. Reverse QTIP Elections
1. As discussed above, a generation-skipping
transfer tax is imposed by Chapter 13 of the IRC.
The term "GST exemption" refers to the
exemption provided in IRC §2631(a).
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BASIC TAX MATTERS (cont.)
2. The generation-skipping transfer tax, generally
speaking, is designed so that a transfer tax is
assessed on each transfer of wealth from one
generation to the next generation. The transfer
of wealth to the next generation is covered by
the estate tax and the gift tax. If a transfer is
made to a person who is two or more
generations younger than the transferor, then
there is an avoidance of the concept of taxing
transfers at each generation. Thus, the
generation-skipping transfer tax is imposed.
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BASIC TAX MATTERS (cont.)
3. One exception to this concept is the exemption
amount that is available to each transferor. If this
exemption is allocated to a GST-exempt trust
then no distributions (including final
distributions) from that trust will be subject to
the generation-skipping transfer tax.
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BASIC TAX MATTERS (cont.)
4. The purpose for making a reverse QTIP election,
and then allocating the generation-skipping tax
exemption to the reverse QTIP property under
IRC §2631, is to take advantage of the full GST
election in the estate of the first spouse to die.
The other portion of the GST election is
generally allocated to the trust sheltered by the
unified credit amount (IRC §2010).

97

BASIC TAX MATTERS (cont.)
5. For GST purposes, the surviving spouse is
considered to be the transferor of the assets to
the third generation, and any GST implications
are calculated in the survivor's estate. if the
surviving spouse has a sufficient amount of the
lifetime GST exemption available to cover such a
transfer, and the first spouse did not intend to
leave significant assets directly to his
grandchildren, this may not be a problem.
However, if the assets passing directly to the
grandchildren are large enough, such a strategy
may cause . some or all of the first spouse's GST
exemption to go unused.
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BASIC TAX MATTERS (cont.)
6. Fortunately, there is a little-known solution to
this problem. For generation-skipping transfers
made, or treated as made, after Oct. 22, 1986,
Sec. 2652(a)(3) allows the executor of the
decedent's estate to make what is sometimes
called a "reverse QTIP election" with respect to
the assets in a QTIP trust. Essentially, what that
means is that the trust is treated for GST
purposes as if the first spouse were the
transferor.
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BASIC TAX MATTERS (cont.)
7. The flexibility in this technique enables one to
control effectively the use of the GST exemption
in both estates.
8. When an estate is large enough to have GST
implications, there is no reason to leave behind
any of the available exemption. Using a
combination of the QTIP and reverse QTIP
elections enables a couple to leverage the GST
exemptions to the fullest in a relatively painless
manner.
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PUTTING THE CASE TO REST:
DISTRIBUTION AND CLOSING
THE ESTATE
UNIFORM PROBATE CODE
APPROACH

A.

Final Accounting

1.

Check your state statutes for formal requirements.

2.

Contents and style may vary from probate to probate.

3.

Start with opening balance - cash from bank, memorials, etc.

4.

Account for all income - keep records of all transactions.

5.

Account for all disbursements, costs and expenses.

6.

Personal representative should keep receipts from disbursements.

7.

Include the closing balance which will match the ending proposal for distribution.

8.

Note if assets are sold for gain or loss.

9.

File with the Court, unless waived by all interested persons if waiver is allowed by state law.

10. Provide a copy to all interested persons, often times with petition to close estate and final
distribution.
11. If a beneficiary only receives specific bequest, there may not be a need to provide a copy of the
accounting - specific facts may dictate otherwise, i.e., contest by person receiving specific bequest.
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B.

Distribution of Estate to Beneficiaries
1.

Make sure the estate is not insolvent. Keep in mind limitation defenses cannot be waived if the
estate is insolvent.

2.

If the estate is insolvent, priority of payments is established. Note: the Attorney and personal
representative get paid first.

3.

Partial Distributions.

a)
b)

c)
d)

e)
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It is a duty of the personal representative to expedite estate administration and be efficient
within the best interest of the estate.
Before making distributions, the personal representative should make sure probable
creditors are known - debts, expenses of administration, income and estate taxes. There
must be enough assets after distribution to pay creditors.
Err on the side of caution.
If the personal representative needs to pay any general pecuniary devises, they must be paid
within one year. Otherwise, the estate owes the devisee interest in accordance with state
law unless instructions in the Will state otherwise.
If it is a taxable estate, consider whether estate taxes are to be apportioned or paid out of
the residue. Check the Will to see if there are instructions. Otherwise this is probably
governed by statute.

B.

Distribution of Estate to Beneficiaries
4.

Proposal for Distribution. It is always recommended you prepare a proposal for distribution and to
persons who might have a right to object to the distribution. Also, a proposal protects the personal
representative from giving the wrong assets or from giving to the wrong person in cases of a specific
bequest.

5.

Improper Distribution.
a) The personal representative may recover the asset or its value.

b)

A bona fide purchaser is protected.
Purchasers from distributees protected. If property distributed in kind or a security
interest therein is acquired for value by a purchaser from or lender to a distributee
who has received an instrument or deed of distribution from the personal
representative, or is so acquired by a purchaser from or lender to a transferee from
such distributee, the purchaser or lender takes title free of rights of any interested
person in the estate and incurs no personal liability to the estate or to any interested
person, whether or not the distribution was proper or supported by court order or
the authority of the personal representative was terminated before execution of the
instrument or deed. This section protects a purchaser from or lender to any
distributee or subsequent transferee, including a distributee who, as personal
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B.

Distribution of Estate to Beneficiaries

representative, executed a deed of distribution in the distributee’s own favor. To be
protected under this provision, a purchaser or lender need not inquire whether a
personal representative acted properly in making the distribution in kind, even if the
personal representative and the distributee are the same person, or whether the
authority of the personal representative had terminated before the distribution. Any
recorded instrument described in this section on which a state documentary fee is
noted is prima facie evidence that such transfer was made for value.
c)

d)
6.
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The personal representative may be personally liable for damages.

The personal representative should obtain a receipt from the distributee.

The personal representative could ask for Court approval of the distributions if the specific facts
dictate it. It is a good idea to get transfer and sales of assets approved by the Court in a contested
situation. An heir can file a demand for Notice, but the only way to truly protect the heir is to
petition for supervised administration

B.

Distribution of Estate to Beneficiaries
7.

Probate Assets.

8.

Look at the testator’s intent stated in the Will.

9.

a)

Distribute in kind.

b)

Sell and distribute cash.

c)

If the Will is silent, distribution in kind is favored whenever possible.

The personal representative may need to equalize the personal property as best as possible.

10. With bonds, consider the type, whether to transfer in kind or liquidate, and the income tax
treatment of interest.
11. Certain sales may need court approval.
12. Auctions are a valuable tool.
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B.

Distribution of Estate to Beneficiaries
13. Deed asset or transfer title, assign contract.
14. Beneficiaries should be required to sign receipts. If they refuse, the personal representative may
sign an affidavit of distribution.
15. Abatement
a)
b)
16.

Specific bequest, but the decedent no longer owns the asset.
Verify existence and ownership of assets.

Cash to pay creditors.

17. Non-probate assets
a)
b)
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Death certificate, contact insurance company, retirement account holder, broker, or bank as
is necessary and transfer.
Reason to delay - specific circumstances dictate.

B.

Distribution of Estate to Beneficiaries

c)

Often, the personal representative will help facilitate transfers even though this is not
necessarily a personal representative requirement.

18. Proof of Title - Real estate must be sold by a South Dakota personal representative. To be effective
to prove title, a Will must be declared valid by order of informal or formal probate opening. This
requires a local proceeding to prove title to real property.

19. Distributions to Minors and Trusts
a)
b)
c)
d)

Uniform Gift/Transfers to Minors Act
Is the beneficiary a minor?
Look at direction in the Will.
If no directions in Will, then
i.
ii.
iii.
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To the minor, if married or emancipated;
To a guardian of the minor;
To custodian of minor under Uniform Gifts/Transfers to Minors Act

B.

Distribution of Estate to Beneficiaries

iv. To financial institutions incident to a deposit in insured savings account or certificate in
minor’s sole name; or
v. To persons responsible for the care of the minor, not to exceed $10,000.
e)

f)
g)

Title to asset - transfer to adult, as guardian for name of minor, under the Uniform
Gift/Transfer to Minor Act.
Court Approval is required in a formal proceeding.
Receipts should be obtained.

20. Beneficiary with disability
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a)

To conservator, if appointed.

b)

If pending appointment of conservator, delay until appointment is granted.

B.

Distribution of Estate to Beneficiaries

21. Distribution to an adult that the personal representative believes lacks capacity to manage his or
her funds - in the absence of language in the Will.
a)

To agent as durable power of attorney.

b)

To guardian of the person.

c)

To person responsible for care, not to exceed $10,000.00 – may vary by state statute.

22. To the Trustee as appointed in the Will.
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a)

Obtain receipt.

b)

Similar considerations as above if named trustee is incompetent or lacks capacity.

C.

Obtaining Discharge of the Personal Representative -

Consider not discharging the personal representative unless the personal representative is a bank trust
department or not an heir. If the personal representative is also the primary beneficiary, there may be no
need to discharge the personal representative. Consider the likelihood of having to reopen by subsequent
administration.
1.
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Termination or discharge.
a)

Ends rights and power of personal representative to act.

b)

Generally, there are five ways to discharge a personal representative i.

Death - the personal representative of a deceased personal representative has duty to
protect the estate assets unless a co-personal representative was appointed.

ii.

Disability - disability determined with the appointment of a conservator. In this case,
the conservator has the same duties as the personal representative of a deceased
personal representative, as stated above

C.

Obtaining Discharge of the Personal Representative
iii. Closing of the estate.
1) One year after filing of sworn closing.
2) Upon issuance of a court order closing the estate through a formal closing.
iv. Resignation.
1) 14 days Notice of intent to resign must be given to interested persons.
2) The personal representative must file the resignation with the court Clerk.

3) Such resignation is not immediately effective if the personal representative was
the sole personal representative and no one has applied within time prescribed in
notice.
4) If co-personal representatives are appointed, resignation of one is effective upon
delivery to the co-personal representative.
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C.

Obtaining Discharge of the Personal Representative
v. Removal for cause.

1) An interested person may petition for removal at any time.
2) Notice must be given to the personal representative and to other persons directed
by the Court.
3) Upon receipt, the personal representative cannot take action except to:
Account.
Correct maladministration.
Preserve estate.
4) Cause exists when…
Removal is in the estate’s best interest; or where the personal
representative:
 Intentionally misrepresented material facts in appointment
procedures.
 Disregarded Court order.
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C.

Obtaining Discharge of the Personal Representative
 Mismanaged the estate.
 Failed to perform duty of the office.
Domiciliary personal representative appointment in another state seeking
appointment to administer local assets.
c)

Effect of Termination.
i.

Rights and powers of personal representative are terminated.

ii.

But the personal representative is not necessarily discharged of liability.

1)
2)
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The personal representative remains liable for actions prior to termination.
There is also a duty to preserve assets and deliver to the heirs or successor
personal representative.

C.

Obtaining Discharge of the Personal Representative

d)

A successor personal representative has the same duties as the original personal
representative unless specifics were personal to the original personal representative in the
Will.

e)

Special Administration - May be opened informally or formally if necessary to protect estate
asset(s).
Example: The only asset of the Decedent’s estate is a legal claim that
the special administrator must prosecute.

2.
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Petition for Complete Settlement - There is no requirement under the UPC to close a probate. The
personal representative may choose an informal or formal closing. If the estate is opened
informally, there is no requirement to close it the same way. The personal representative may
switch from informal to formal.

C.

Obtaining Discharge of the Personal Representative
3.
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Informal closing.

a)

Personal representative - sign sworn affidavit.

b)

Prepare Accounting, if not waived.

c)

Distribute Assets.

d)

Obtain receipts from beneficiaries.

e)

No need to file - if the personal representative does not file the affidavit then he or she may
not have to reopen the estate if a subsequent administration becomes necessary.

f)

If a closing affidavit is filed, the personal representative is automatically discharged after 1
year.

g)

Once the personal representative is discharged, if anyone finds more assets, then the
personal representative may need to reopen for subsequent administration.

C.

Obtaining Discharge of the Personal Representative
4.

Formal Closing.
a) Required if probate was conducted under supervised administration.
b)

Petition for complete settlement may be filed after 4 months after appointment.

c)

Petition may be filed by interested person anytime following one year after the date of the
personal representative’s appointment.

d)

If the petition is filed by the personal representative, it is generally granted as a matter of
course, while a petition filed by other individuals is granted if there is good cause.

e)

The petition requests the following:
i.
ii.
iii.
iv.

117

Approve the accounting, if not waived, or compel an accounting. Usually accounting is
filed with the petition.
Determine the decedent's testacy status and heirs and validity of the Will (if not
previously determined).
Adjudication of final settlement.
Other items the petitioner may request.

C.

Obtaining Discharge of the Personal Representative

5.
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f)

Proposal for distribution - it may be a good idea to send a proposal out ahead of time.

g)

Notice must be given to all interested persons.

h)

After Notice, the Court may order a distribution as requested, order the final tax return be
prepared, order receipts to be filed by all beneficiaries and order discharge of the personal f)
Proposal for distribution - it may be a good idea to send a proposal
out ahead of time.

i)

Notice must be given to all interested persons. representative.

If the personal representative opened a probate informally, closing formally gives the heirs an
opportunity to object to the actions taken by the personal representative. Independent third party
personal representatives, such as bank trust departments, often prefer to close formally. If there
were controversies during the estate administrations, it is usually good to formally close the estate.
Since the final settlement of the formal closing is binding on all parties, it provides greater
protection for the personal representative

C.

Obtaining Discharge of the Personal Representative
6.

If the personal representative is a surviving spouse, and the surviving spouse received all the assets,
there is no need to close formally. In this case, the personal representative may not want to file
informal closing documents, otherwise if subsequent assets are found, the personal representative
may be required to reopen the probate for subsequent administration.

7.

Closings are completely separate from openings. You can open informally, or formally, and you can
close informally or formally. Unless there is supervised administration, the actions of the personal
representative are the same no matter which way you open or close. Even in a supervised
administration, the personal representative has the same duties and authority, unless the authority
is restricted on the letters. If there are any concerns about the personal representative’s ability to
do the job, it is a good idea to do a supervised administration with restrictions on the letters.
Closing estates -- By sworn statement of personal representative,
a) Unless prohibited by order of the court and except for estates being administered in
supervised administration proceedings, a personal representative may close an estate by
filing with the court no earlier than four months after the date of original appointment of a
general personal representative for the estate, a verified statement stating that the personal
representative or a previous personal representative, has:

119

C.

Obtaining Discharge of the Personal Representative
1) Determined that the time limit for presentation of creditors’ claims has expired or has
made a diligent search for the creditors of the estate and affirms to the best of the
personal representative’s knowledge, information, and belief that all known creditors
have been paid in full and if there are other creditors of the decedent, they are unknown
to the personal representative and could not, with reasonable diligence, be ascertained;
2) Determined that all inheritance taxes and stale estate taxes due from the estate have
been duly determined and are fully paid;
3) Fully administered the estate of the decedent by making payment, settlement, or other
disposition of all claims that were properly presented, expenses of administration and
other charts except as specified in the statement, and that the assets of the estate have
been distributed to the persons so entitled. If any claims remain undischarged, the
statement shall stale whether the personal representative has distributed the estate
subject to possible liability with the agreement of the distributees or state in detail other
arrangements that have been made to accommodate outstanding liabilities; and
4) Sent a copy of the statement and a full accounting to all heirs and devisees who are
entitled to distribution of and from the remaining assets of the estate and to all known
creditors and other claimants whose claims are neither paid nor barred.
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C.

Obtaining Discharge of the Personal Representative
b)

c)

If no proceedings involving the personal representative are pending in the court one year
after the closing statement is filed, the appointment of the personal representative
terminates.
Any accounting required under this section may be waived if the persons entitled to a copy
consent in writing.

Liability of distributees to claimants. After assets of an estate have been distributed, an
undischarged claim not barred may be prosecuted in a proceeding against one or more
distributees. No distributee shall be liable to claimants for amounts received as exempt property,
homestead or family allowances, or for amounts in excess of the value of distribution as of the
time of distribution. As between distributees, each shall bear the cost of satisfaction of unbarred
claims as if the claim had been satisfied in the course of administration. Any distributee who shall
have failed to notify other distributees of a demand made by a claimant in sufficient time to
permit them to join in any proceeding in which the claim was asserted shall lose the right of
contribution against other distributees.
Limitations on proceedings against personal representatives. Unless previously barred by
adjudication and except as provided in the closing statement, the rights of successors and of
creditors whose claims have not otherwise been barred against the personal representative for
breach of fiduciary duty are barred unless a proceeding to assert the same is commenced within s
six months after the filing of the closing statement. The rights thus barred do not include rights to
recover from a personal representative for fraud, misrepresentation, or inadequate disclosure
related to the settlement of the decedent’s estate.
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C.

Obtaining Discharge of the Personal Representative

Limitations on actions and proceedings against distributees. Unless previously adjudicated in a
formal testacy proceeding or in a proceeding settling the accounts of a personal representative or
otherwise barred, the claim of a claimant to recover from a distributee who is liable to pay the
claim, and the right of an heir or devisee, or of a successor personal representative acting in their
behalf to recover property improperly distributed or its value from any distributee is forever
barred (i) if a claim by a creditor of the decedent, three years after the decedent’s death and (ii)
any other claimant and any heir or devisee, at the later of three years after the decedent’s death
or one year after the time of its distribution. This section does not bar an action 10 recover
property or value received as a result of fraud.
Certificate discharging liens securing fiduciary performance. After the appointment has
terminated, the personal representative, the sureties on the personal representative’s bond, or
any successor of either, upon the filing of a verified application showing, so far as is known by the
applicant that no action concerning the estate is pending in any court, is entitled to receive a
certificate from the clerk that the personal representative appears to have fully administered the
estate in question. The certificate evidences discharge of any lien on any property given to secure
the obligation of the personal representative in lieu of bond or any surety, but does not preclude
action against the personal representative or the surety.
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C.

Obtaining Discharge of the Personal Representative

8.

123

Subsequent Administration
a)

Used if personal representative has been discharged and property of the estate is later
discovered.

b)

Any interested person may petition.

c)

May be easiest if the previous personal representative petitions, but this is not required.

D.

Tax Returns - What Needs to be Filed and When
1.

124

U.S. Individual Income Taxes, Form 1040.
a)

The personal representative or other person charged with the decedent’s property is
required to file a final income tax return. IRC § 6012(b)(1).

b)

This return is due April 15 of the year following death.

c)

The personal representative is responsible for filing tax returns for years prior to death if the
decedent failed to do so.

d)

If there is no personal representative, these duties are required of the person in control of
the decedent’s property (i.e. the trustee of a trust).

e)

If there is no personal representative or a surviving spouse, a refund may be claimed by filing
IRS Form 1310, Statement of Person Claiming Refund Due a Deceased Taxpayer.

f)

IRS Form 4868 may be filed to receive an automatic 4 month extension.

D.

Tax Returns - What Needs to be Filed and When

2.
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g)

Payment of estimated tax is not due, but interest and penalties might be charged depending
upon the tax finally reported.

h)

If an additional extension is required, file IRS Form 2688, Application for Additional Extension
of Time.

i)

File IRS Form 56, Notice Concerning Fiduciary Relationship to notify the IRS of the creation or
termination of any fiduciary relationship.

j)

It is generally wise to file a joint return with the surviving spouse, if applicable.

The U.S. Fiduciary Income Tax Return, Form 1041 is due on the 15th day of the 4th month after the
end of the estate’s tax year.
a)

A return is required if the estate earned more than $600 of gross income. IRC § 6012(a)(3).

b)

The personal representative or trustee (or other fiduciary) is responsible for filing the return
and paying the tax.

D.

Tax Returns - What Needs to be Filed and When

3.

The U.S. Estate and Generation-Skipping Transfer Tax Return, Form 706 is due 9 months after the
date of death.
a)
b)
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An automatic 6-month extension is allowed, but IRS Form 4768 must be filed in order to
qualify.
Form 4768 also allows the IRS to consider an extension of time in which to pay taxes due, but
extensions to pay are discretionary. If not granted, estimated taxes must be paid within 9
months of the date of death.

4.

South Dakota no longer has an inheritance tax and does not have a state estate tax; however most
other states have post-mortem taxes of some kind. Plus, if the decedent lived or worked in a state
with state income taxes, a state income tax return may be due for that state.

5.

U.S. Gift Tax Return, Form 709 may be due in cases where gift taxes are an issue. Some states also
have gift tax at the state level.

