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Evidentiary

Foundations

6

Types of Evidence
•
•
•
•

Testimonial
Documents/Writings
Demonstrative
Illustrative or demonstrative
visual aid
• Technological presentation

Boooooring!

Exciting!
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The Cornerstone
of All Evidence

Relevance

Authenticity
Reliability
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The Cornerstone of All Evidence

1. Relevance

FRE 401 to 403

“Relevant evidence” means evidence

having any tendency to make the
existence of any fact that is of
consequence to the determination of
the action more probable or less
probable than it would be without the
evidence
9

The Cornerstone of All Evidence

2. Authentication

FRE 901 to 903

The process of proving that a writing,
document, photograph, handwriting,
tape recording, or other instrument is
genuine and that it is what the
proponent of the instrument claims it
to be
10

The Cornerstone of All Evidence

3. Reliability
Hearsay

FRE 801 to 807

“Hearsay”
is out
a statement,
other
Hearsay
is an
of court statement
than one
made
byofthe
offered
for the
truth
thedeclarant
contents
testifying at the trial or
ofwhile
the statement
hearing, offered in evidence to
prove the truth of the matter asserted
11

The Cornerstone of All Evidence

4. Reliability
Best Evidence Rule
FRE 1001 to 1008
Where the proponent seeks to prove
the contents of a writing, recording,
or photograph, and the contents are
directly in issue, the proponent must
produce the original unless its
production is excused
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Introducing an Exhibit
1. Mark the Exhibit for identification
2. Permission to approach for purposes of
identification
3. Show to opposing counsel
4. Approach
5. “I’ve given you what’s been marked as
Exhibit 1”
6. Do you recognize Exhibit 1?
7. What is it?
13

14

15
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Introducing a Photograph
1. Do you recognize what is shown in this
photograph?
2. Are you familiar with the scene (person,
vehicle, etc.) portrayed in this photograph?
3. Are you familiar with the scene portrayed in
the photograph?
4. Does the scene portrayed in the photograph
fairly and accurately represent the scene as
you remember it on (date in question)?
17
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Introducing an Email or Text
Message
1. Identify email addresses or phone
number from message.
2. What is the date of that email/text?
3. Who is the sender? Recipient?
4. How did you get this email/text?
5. For text messages, be sure to show
accurate reproduction of actual text.
6. Put the email/text in proper context.
19

Introducing a Website/Webpage
1. Are you familiar with the website
www.match.com?
2. Have you typed that URL into your
computer browser before?
3. Did you log onto the website?
4. Did you review what was there?
5. Does the printout accurately reflect the
computer image of the web page on the
specified date?
20

Introducing a Website/Webpage
(other considerations)
1. A judge may take judicial notice of the
contents of a website assuming it’s
authenticity has not been challenged
2. Use screen shots from internet archives
such as Archive.org, and admit as a
business record
3. Courts have generally held that records
from government websites are selfauthenticating under FRE 902(5)
21

Introducing a (man made) Business
Record – CRE 803(6)
1. Made at or near the time of a transaction
or event
2. Was made by, or based on info
transmitted by, a person with knowledge
3. Was kept in the ordinary course of a
regularly conducted business activity
4. Was made as a part of the regular
practice of that business activity
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Introducing a (computer made)
Business Record – CRE 803(6)
5. The computer and the program used are
generally accepted in the field
6. The computer was in good working order
at the time the document was made
7. The computer operator had knowledge
and training to correctly operate the
computer
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What’s next?
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Use the Exhibit!
• Permission to publish
• Maximum impact: who, when and
how?
• What about blow-ups? Technology?
• “Will a blown up copy of Exhibit A
assist you in explaining your
testimony?”
26
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Questions?
Laura Ammarell
Ammarell Deasy, LLP
(303) 470-3020
LLA@ADLawColorado.com
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Evidentiary Challenges in
Divorce Cases
Thurman W. Arnold, III, CFLS
Thurman Arnold Law Office

Rules pertaining to lay witness testimony Most State Evidence Rules Are Same As FRE
• The importance of getting relevant, admissible evidence before the
family law trier of fact
• Family law cases are uniquely personal – who better to persuasively
tell the story than the parties, their family members, friends,
neighbors and an almost infinite cast of observers?
• Family law cases are often “under-funded” – experts may not be an
option
• When is it possible to get information into evidence using lay
witnesses rather than expert witnesses?
• Avoiding expert “blow-back” which might be ignored by the Court
anyway!
• What is the essence of your client’s story and how best can it be
told?
30

When Might a Lay Witness Testify to Opinions or
Conclusions in a Family Law Case?
Common Situations:
• Foundation for other evidence to be admitted (i.e., origination of
communications)
• Identification
• Handwriting
• Health/physical condition/mental condition
• Drug usage or intoxication
• Domestic violence issues – rage, threats of harm and physical
violence
• Measurements, distances, and estimations of time and space
• Parenting abilities and parental attachments
• Valuation opinions – FMV and FRV
• Truth and veracity of another party or witness
31

Limitations on Lay (Non-Expert) Opinion
Testimony
• In California and most other states and FRE, testimony in the form of a lay
(non-expert) opinion is limited to opinions that are:
• Rationally based upon the perception of the witness [FRE 701(a)]; and
• Helpful to a clear understanding of his or her testimony. [Evid. C. § 800; FRE
701(b)]
• Not based upon scientific, technical or specialized knowledge [FRE 701(c)]

• Under the FRE, in order to be admitted, lay witness opinion testimony must
be:
• As to matters within the witness own personal knowledge [FRE 602]
• Consist of what the witness noticed, observed, and remembers personally [FRE
602];
• Lay witnesses may give opinions that derive from reasonable inferences based
upon that perception;
• Can include readily observable “facts” like identity, manner of conduct, distances
and estimations, intoxication; and
• Foundation may be laid for ‘educated opinions’ based upon life experiences. [FRE
701].
32

Compare Expert Witness Opinion Testimony

• Need not be based upon personal observations
• May be based upon any reliable matter including otherwise
inadmissible things such as hearsay or scientific studies, among many
others [FRE 702, 703]
• Anything that may reasonably be used in forming an opinion on the
subject matter of his or her testimony may be relied upon – a
question of weight to be given to the opinion, not one of
admissibility [E.g., FRE 703]
33

What is “perception” anyway?
• “Perception” is the process by which knowledge is acquired through one’s
senses and results in personal knowledge [FRE 701(a)]
• These are:
•
•
•
•
•

Matters seen
Matters heard
Matters smelled
Matters tasted
Matters touched

• Related impeachment issues and angles of attack for challenging your
opponent’s lay opinion testimony generally circle around reliability –
a) truthfulness
b) memory issues
c) ability to communicate what perceived at “lowest level of
abstraction” [People v. Hurlic (1971) 14 Cal.App.3d 122, 127
34

Foundation for Other Evidence: Originators of
Communications – Common Examples
IDENTIFICATION

• Who authored that text message?
• Who authored that email?
• Whose voice is it on that recorded message?
• Who was that person you saw?
• Whose handwriting is that (“are you familiar with your husband‘s
handwriting?”)
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Health/physical condition/mental condition
• In many states, and generally, a lay witness may give opinion
testimony regarding his or her own health or physical condition and
disabilities (i.e., “I cannot work” or “after he struck me, I was
physically disabled for three weeks”)
• A lay witness may testify as to the health or physical condition of
another IF such testimony is based upon the witness’ personal
observations (i.e., lay witness testimony regarding her spouse’s
physical condition to effect that the “bum can work! He was on the
trampoline doing back flips a month ago!”)
• However, usually a foundation must be laid of an “intimate
acquaintanceship” that first qualifies the witness opinion about the
state of mind of another
• But be careful – generally lay witnesses cannot testify to another’s
state of mind; stick to the observed facts!
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Intoxication or Drug Usage

• Lay opinion is often admitted as to whether a person was intoxicated
IF based upon the witness’ personal observations
• In CA this includes both alcohol and drug-induced intoxication
• NOTE: Difference between “opinion” and “observation” – testimony
of girlfriend that ex-husband was not shaking, trembling or
excessively sweating is a simply description and not necessarily an
opinion that ex-H was not “strung out” [People v. Williams (1998) 44
Cal.3d 883, 915].
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RAGE AND FEAR in DV CASES

• Lay opinion testimony about the state of mind of the other partner is
commonly admitted in cases of intimate partner abuse. “He looked
angry”
• Often it involves the reactions of children and how they felt.
Describing how they reacted is not necessarily lay “opinion” if the
description doesn’t include a conclusion about what they were
feeling, but if you can get that in too – all the better!
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Measurements, distances, and estimations of
time and space
• Estimates of size, speed, weight, quantity and time are common
examples of lay opinion testimony.
• As long as a foundation is laid for personal knowledge based upon
direct or indirect observation, lay opinions about measurements,
distances, and estimations involving time and space are admissible in
most jurisdictions.
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Valuation opinions – FMV and FRV
• A person who is an owner of property in question may express an
opinion as to its value – any challenge goes to weight (which is why a
foundation for that opinion is critical)!
• Indeed, most courts can ignore an expert’s opinion of value in favor
of that owner!
• In California, opinions of value may also be given by an owner’s
spouse [Evid. C. § 813(a)(2)].
• FMV is one thing – FRV may be another
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Truth and veracity of another party or witness
• Generally, lay witnesses cannot give opinions about the veracity of
another person’s particular statements. That is the exclusive province
of the trier of fact.
• However, when witnesses take the stand, they necessarily put their
character for truth and veracity in issue.
• Hence, reputation or opinion evidence is usually admissible to prove
the witness’ character for honesty or integrity [FRE 608], BUT
generally evidence of specific past instances of misconduct is
inadmissible (except for certain felony convictions) unless the Court
allows it “if probative.” [FRE 609].
• Religious beliefs or opinions not available for use in impeachment.
[FRE 610].
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FRE 704(a) allows opinions on ultimate issue,
custody by lay witness or expert:
“IN GENERAL—NOT AUTOMATICALLY
OBJECTIONABLE”. An opinion
is not objectionable just because it embraces
an ultimate issue.
_____
This is true in California and most states, but
admissibility is within sound discretion of
court [Cal. Evid. Code section 805]
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Use of originals –The “Best Evidence Rule”
Abrogated in Most Jurisdictions By the
“Secondary Evidence Rule”
• Governed by FRE 1001-1005
• Rule requires the use of an original writing to prove content if the content is at the core of the
case
• Applies to photos, recordings and computer data (presumed accurate)
• Duplicates are usually allowed
• Unless “ a genuine question is raised about the original’s authenticity or circumstances make it unfair to
admit the duplicate.”
i.e., this same rule applies in California per Evid. Code sction 260

• But note: the “weaker evidence rule” allows for the argument that “less satisfactory evidence”
than what was available to be produced should be viewed with suspicion (but doesn’t go to
admissibility).

___________
In California (and FRE):
• Must be authenticated to be admitted – requires proper foundation
• Must be trustworthy
• Burden on opponent to raise issues of “genuine dispute” or “unfairness”
(objection must be timely or waived)
• Oral testimony otherwise inadmissible under the secondary evidence rule may be
admitted to prove the content of a writing that is unobtainable because lost or
destroyed or beyond the reach of subpoena or court process.
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Thurman W. Arnold, III, CFLS
Thurman Arnold Law Office
(760) 320-7915
twarnold@verizon.net

44

How to Properly Admit a
Summary
By Cynthia L. Ciancio, Esq.
Ciancio Ciancio Brown, P.C.

Summary Exhibits
 F.R.C.P. Rule 1006.
 Purpose: At the discretion of the trial court, litigants may use
summary charts, spreadsheets, diagrams, or graphs to
condense or perhaps emphasize what is otherwise voluminous
admissible evidence.
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Procedure for Admitting
Summary Exhibit
How To Admit A Summary:
 Use actual data to compile a summary.
• For example, if you want to summarize how many times a spouse
withdrew cash from the ATM over a 3 year period of time, you
may want to summarize that in a spreadsheet so that the Court
can easily see the deposits on one sheet of paper but also see the
date, the amount and the total amount withdrawn over the 3 year
period.
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Summary Exhibit Example
SUMMARY OF BANK DEPOSITS
DATE
1/1/2010
2/1/2010
3/1/2010
4/1/2010
5/1/2010
6/1/2010
7/1/2010
8/1/2010
9/1/2010
10/1/2010
11/1/2010
12/1/2010

BANK 1

BANK 2

TOTAL

$
500.00
$
250.00
$
190.00
$
185.00
$
199.00
$
200.00
$
400.00
$
590.00
$
520.00
$
620.00
$
350.00
$
100.00
$ 4,104.00

$
$
$
$
$
$
$
$
$
$
$
$
$

MONTHLY AVERAGE:

$

$ 11,041.67

342.00

12,000.00
10,500.00
10,500.00
10,500.00
11,000.00
13,000.00
10,500.00
10,500.00
11,000.00
12,000.00
10,500.00
10,500.00
132,500.00

BANK3

TOTAL

$
800.00
$
800.00
$
800.00
$
800.00
$
800.00
$
800.00
$
800.00
$
800.00
$
800.00
$
800.00
$
800.00
$
800.00
$ 9,600.00

$
$
$
$
$
$
$
$
$
$
$
$
$

13,300.00
11,550.00
11,490.00
11,485.00
11,999.00
14,000.00
11,700.00
11,890.00
12,320.00
13,420.00
11,650.00
11,400.00
146,204.00

$

$

12,183.67

800.00
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Procedure for Admitting
Summary Exhibit Continued…




You need a witness to prepare and authenticate the summary.
• Say for example you need to get this evidence in through your client,
the Wife. You would have her assist you in preparing the spreadsheet
and she would review the 3 years of bank statements that show the
deposits made.
Your witness takes the stand. You need to lay the proper foundation:
• Identify the document (Exhibit A, Summary of Bank Deposits).
• Ask if the summary is an accurate summary of the voluminous
documents/information you have summarized (bank deposits made
over a 3 year period of time from the First Bank Account).
• Ask the witness if the actual bank statements are voluminous and
properly documented in the summary.
• To sustain an objection you must make sure that the actual
documents/information that you have summarized (bank statements)
were made available to the opposing side.
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Procedure for Admitting
Summary Exhibit Continued…


Assuming you lay this foundation and you did in fact make the
statements available to the opposing side, most judges will allow the
summary exhibit to come into evidence pursuant to Rule 1006.



If you are extra cautious, you may want to have the bank statements as
their own exhibit along with the summary.

50

Examples of Summaries
Examples of summaries used in Family Law cases:
 Spending summaries taken from bank statements/credit card
statements.
 Deposit summaries.
 Expense summaries.
 Asset summaries.
 Cell phone calls summarized from a number of monthly invoices.
 Summaries of attorney’s fee charges.
 Appraisal summaries.
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Bank Summary Example
Chase CC #9999
Statement Date

Balance

Credit Limit

Payment Made

Page

Description of Charges

1/12/2013

$

2,313.00

$

17,500.00

$

3,000.00

1

2/12/2013

$

2,278.00

$

17,500.00

$

47.00

5

3/12/2013

$

9,505.00

$

17,500.00

$

1,000.00

4/12/2013

$

7,724.00

$

17,500.00

$

2,000.00

13

5/12/2013

$

7,289.00

$

17,500.00

$

1,000.00

17 Vacation to Texas

6/12/2013

$

9,504.00

$

17,500.00

7/12/2013

$

11,866.00

$

17,500.00

$

1,008.00

25 Law firm charges

8/12/2013

$

10,798.00

$

17,500.00

$

2,000.00

29

9/12/2013

$

11,184.00

$

17,500.00

$

2,000.00

33 Law firm; races

10/12/2013

$

11,253.00

$

17,500.00 $

231.00

37 Grand Canyon

11/12/2013

$

12,410.00

$

17,500.00 $

265.00

41 Law firm

12/12/2013

$

12,385.00

$

17,500.00 $

244.00

45

1/13/2013

$

12,571.00

$

17,500.00 $

235.00

49 Frontier Airlines (Ohio)

$

-

9 Attorney fees

21 Law firm
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Effective Use of
Demonstrative Exhibits

53

Demonstrative Evidence
TIMELINE OF KEY EVENTS RELATED TO CHILD SUPPORT MODIFICATION

Timeline:
 For complex matters with a long history you may use a
timeline.
 Lay the proper foundation (who prepared it; it is
accurate and reflects the history, etc.).
 Show timeline
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Timeline of Key Events Related to
Child Support Modification
Oct-08

Mediation
, case
settles,
MOU
Signed

Feb-09 Dec. 2009

Marriage Dissolved,
MOU Entered as
Dissolution
Agreement

Aug. 2010

Nov. 6, 2010

Petitioner moves to
Modify Child
Child Support Modif. _______ turns 19
Support and modify Hearing
years old
parenting time

Jan-11

Mar-11

Magistrate Child
Support Order
increases child
support to $4,000 for
4 and 3 children,
Petitioner’s Motion to Modify
with payment of
Parenting Time is Settled
arrears to Jan. 2010;
increases
__________ share of
costs to 92.75%

MOU establishes
Child Support for 4
Children at $2400
through a Worksheet
A, starting Jan. 2009.
Cost sharing is 70%
for __________

Jun-11

Sep-11

Aug-12 Nov. 2012

22-Apr-13

Apr-13

Colorado Court of
Appeals Vacates
__________ moves
Magistrate’s and
for modification of
District Court’s
Attorney Fees
______ moves for
District Court affirms child support due to
_____ turns 19 years
Orders and Remands Hearing re parenting
modif. of child
Magistrate’s Order sale of house and
old
child support
time modification
support
availability of cash
modification issue
for maintenance
for further
proceedings

Jun-13

Feb. 10,
2015

Child
Support
Hearing
turns 19
years old

Child Support reverts
back to $2400 under
original MOU,
starting with Sept
2012 payment
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Effective Use of Demonstrative
Exhibits
Asset and Debt Spreadsheet:
 Do you recognize Exhibit 1
 What is it?
 Who prepared it?
 Does it accurately reflect a summary of your assets and
debts?
 Does it contain your position as to the division of assets
and debts?
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Demonstrative Exhibits Example

57

Sworn Financial Statement Supporting
Documents
IN RE MARRIAGE Petitioner/Respondent
Date
updated

Asset
Real Property:
999 Law Lane - Boulder
999 Attorney Court - Broomfield
999 Justice Avenue - Breckenridge
HELOC against Boulder

Tit.

08/01/13J
08/01/13J
09/26/13J

$917,700.00
$289,600.00
$1,725,000.00

07/01/13J
07/01/13J
07/01/13J
H
Subtotal

$25,868.00
$21,206.00
$10,381.00
$2,000.00
$59,455.00

Bank Accounts:
Wells Fargo (x9999)
Wells Fargo (x9999)
Wells Fargo (x9999)(Pet. bus acct)
Wells Fargo (x9999)(Pet. bus acct)

07/01/13W
07/01/13J
07/30/13W
06/03/13W

$4,430.13
-$275.07
$100.00
$500.31

Wells Fargo
Wells Fargo
Wells Fargo
Wells Fargo

07/01/13W
08/16/13Child
08/16/13Child
07/01/13Child

$3,777.26
$5.73
$350.05
$306.04

(x9999)(MM)
(x9999) (Checking)
(x9999) (Savings)
(x9999) (Savings)

Wells Fargo (x9999)
Wells Fargo (x9999)
Wells Fargo (x9999)

07/01/12Child
07/01/12Child
06/01/13Child

Wells Fargo (x9999)(PMA)
Wells Fargo (x9999)

10/11/13J
07/31/13Child
Subtotal

Debt

Net Equity

Husband -DOD

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

Withdrawals of
$13600 in 6/2013

Closed 8/2012
when she
became and
adult

$11.75
$286.44
$257.66

$0.00
$52.16
$9,802.46

Wife -DOD

$0.00
$0.00

$397,304.00
$2,932,300.00 $397,304.00

Subtotal
Vehicles:
2007 Ford Truck
2008 Chevy
2009 Jeep
2000 Honda Motorcycle

FMV

PMA - closed 10/11
and converted to
ind. Accts
$0.00

$0.00

$0.00

$0.00
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Sworn Financial Statement
Supporting Documents continued…
Retirement Accounts:
Wells Fargo IRA (x9999)

08/01/13J

$377,088.97

Subtotal

$0.00

Investment Accounts:
Merrill Lynch (9999)
Merrill Lynch (9999)
Merrill Lynch (9999)(CMA)

04/09/13J
05/01/13J
05/01/13H

$0.00
$2,112.45
$123.88

Wells Fargo (x9999)

05/01/13H

$266.08
$0.00

02/01/13W
SFS
H
SFS
H
Subtotal

Debts:
Nordstrom (x9999)
Saks (x9999)
Bank of America (9999)
Amex (x9999)
Neiman Marcus (x9999)
Chase (x5826)
Wells Fargo (x9999) (Line of Credit)
Wells Fargo (x9999)
Property taxes - Breckinridge
Amex (x9999)
Medical bills

$73,475.11
$60,000.00
$73,475.11

06/01/13W
07/01/13J
07/01/13W
06/01/13W
06/01/13W
06/01/13H
06/01/13J
07/01/13J
05/01/13J
05/01/13H
J
Subtotal

$0.00

Cashed out $31,575.71 in 6/2013

Subtotal
Life Insurance:
Midland National (Universal Life)
Midland National (Universal Life)
Life through company

$0.00

Cash withdrawn
$7026.19 5/2013
$0.00
$0.00
$73,475.11
$60,000.00

$0.00

$0.00

$73,475.11

$0.00

$3,931.65
$7,354.78
$14,781.68
$1,520.31
$9,300.18
$16,621.16
$3,370.37
$2,625.84
$7,630.22
$7,926.27
$0.00

$75,062.46

$0.00
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Sworn Financial Statement
Supporting Documents continued…
Misc/Separate Property
2002 BMW - Pet. Separate Property
Ownership in company
XYZ Properties
The XYZ Group, LLC
Broncos Season Tickets
AMEX Frequent Flyer Miles (x9999)

$0.00
04/01/13W
H

$0.00

$42,459.00

Sold for $40,000 in
7/2013
04/30/13H

Snowmobiles

J

As of 4/30/13
64,888 points

ATVs

J

As of 6/28/13 - ?

Oriental Rugs
Fur Coat - Pet. Separate Property

W

529 Scholars Choice

08/01/13J

$40,299.93

529 Scholars Choice

08/01/13J

$127,610.49

529 Scholars Choice

08/01/13J

$132,241.17

Subtotal
Totals

$342,610.59
$3,417,643.16 $472,366.46

$0.00

$73,475.11

#REF!
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Hearsay Rule
&
Family Law Common
Exceptions

61

Hearsay
(a) Statement. “Statement” means a person’s oral assertion,
written assertion, or nonverbal conduct, if the person
intended it as an assertion.
(b) Declarant. “Declarant” means the person who made the
statement.
(c) Hearsay. “Hearsay” means a statement that:
(1) the declarant does not make while testifying at the
current trial or hearing; and
(2) a party offers in evidence to prove the truth of the
matter asserted in the statement.
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The Rule Against Hearsay
Hearsay is not admissible unless any of the following provides
otherwise:
 a federal statute;
 these rules; or
 other rules prescribed by the Supreme Court.
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Exceptions Created By Supreme Court
or Act of Congress




The provision excepting from the operation of the rule hearsay which
is made admissible by other rules adopted by the Supreme Court or by
Act of Congress continues the admissibility thereunder of hearsay
which would not qualify under these Evidence Rules.
The following examples illustrate the working of the exception:
– Federal Rules of Civil Procedure.
– Rule 4(g): proof of service by affidavit.
– Rule 32: admissibility of depositions.
– Rule 43(e): affidavits when motion based on facts not appearing
of record.
– Rule 56: affidavits in summary judgment proceedings.
– Rule 65(b): showing by affidavit for temporary restraining order.
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Exceptions Created By Supreme Court
or Act of Congress continued…
 Federal Rules of Criminal Procedure:
– Rule 4(a): affidavits to show grounds for issuing warrants.
– Rule 12(b)(4): affidavits to determine issues of fact in
connection with motions.
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Hearsay Exceptions- Rule 803












Present Sense Impression.
Excited Utterance.
Then-Existing Mental, Emotional, or Physical Condition.
Statements Made for Medical Diagnosis or Treatment.
Recorded Recollection.
Records of Regularly Conducted Activity.
Absence of a Record of a Regularly Conducted Activity.
Public Records
Public Records of Vital Statistics.
Absence of a Public Record.
Records of Religious Organizations Concerning Personal or
Family History.

66

Hearsay Exceptions- Rule 803
continued…















Certificates of Marriage, Baptism, and Similar Ceremonies.
Family Records.
Records of Documents That Affect an Interest in Property.
Statements in Documents That Affect an Interest in Property.
Statements in Ancient Documents.
Market Reports and Similar Commercial Publications.
Statements in Learned Treatises, Periodicals, or Pamphlets.
Reputation Concerning Personal or Family History.
Reputation Concerning Boundaries or General History.
Reputation Concerning Character.
Judgment of a Previous Conviction.
Judgments Involving Personal, Family or General History, or a
Boundary.
Other – Now Rule 807.
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Present Sense Impression
 A statement describing or explaining an event or condition,
made while or immediately after the declarant perceived it.
 Example: Mom said she was really concerned about her
child who really seemed to be in pain.
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Excited Utterance
 A statement relating to a startling event or condition, made
while the declarant was under the stress of excitement that it
caused.
 Examples:
 “Ouch that hurt.”
 “Stop touching me.”
 “Stop spanking the boy.”
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Statement Made for Medical
Diagnosis or Treatment
 Most states allow if made to a physician or first responder
(observer type) for purposes of diagnosis and treatment in view
of the patient’s strong motivation to be truthful.
 The same guarantee of trustworthiness extends to statements of
past conditions and medical history made for purposes of
diagnosis or treatment.
 Examples:
 The child said his leg hurts.
 The child said his Dad hit him on the leg.
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Market Reports and Similar
Commercial Publications
 Market quotations, lists, directories, or other compilations that
are generally relied on by the public or by persons in particular
occupations.
 Examples:
 Stock prices.
 Website printouts.
 Magazine.
 Department of Labor Statistics.
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Records of Regularly Conducted
Activity
Example: A school sign-in sheet.
 It is hearsay.
 But it is a record kept in regularly course of business; it’s a
regularly practice; conditions are shown by the testimony of the
custodian, qualified witness, or by a certification that complies
with Rule 902(11) or (12) or with a statute permitting
certification; and neither source or method of record keeping
indicates lack of trustworthiness.
 A school sign-in sheet is hearsay because it is compilation of out
of court statements offered for the truth of the matter asserted.
 You may be using the sign-in sheets to establish that Mother picks
up the children more often then Father.
 You certainly do not want to call every parent on the list.
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Non-Hearsay
 Statements That Are Not Hearsay. A statement that meets
the following conditions is not hearsay:
 A Declarant-Witness’s Prior Statement. The declarant
testifies and is subject to cross-examination about a prior
statement, and the statement:
 is inconsistent with the declarant’s testimony and was given
under penalty of perjury at a trial, hearing, or other
proceeding or in a deposition;
 is consistent with the declarant’s testimony and is offered to
rebut an express or implied charge that the declarant recently
fabricated it or acted from a recent improper influence or
motive in so testifying; or
 identifies a person as someone the declarant perceived earlier.
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Non-Hearsay continued…
 An Opposing Party’s Statement.
against an opposing party and:

The statement is offered

 (A) was made by the party in an individual or representative
capacity;
 (B) is one the party manifested that it adopted or believed to be true;
 (C) was made by a person whom the party authorized to make a
statement on the subject;
 (D) was made by the party’s agent or employee on a matter within
the scope of that relationship and while it existed; or
 (E) was made by the party’s coconspirator during and in furtherance
of the conspiracy.
 The statement must be considered but does not by itself establish the
declarant’s authority under (C); the existence or scope of the
relationship under (D); or the existence of the conspiracy or
participation in it under (E).
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Residual Exception
Rule 807:
(a) In General. Under the following circumstances, a hearsay statement is
not excluded by the rule against hearsay even if the statement is not
specifically covered by a hearsay exception in Rule 803 or 804:
(1) the statement has equivalent circumstantial guarantees of
trustworthiness;
(2) it is offered as evidence of a material fact;
(3) it is more probative on the point for which it is offered than
any other evidence that the proponent can obtain through
reasonable efforts; and
(4) admitting it will best serve the purposes of these rules and the
interests of justice.
(b) Notice. The statement is admissible only if, before the trial or hearing,
the proponent gives an adverse party reasonable notice of the intent to
offer the statement and its particulars, including the declarant’s name and
address, so that the party has a fair opportunity to meet it.
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Residual Exception Example
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Common Misunderstandings
Regarding Hearsay
 Police reports – they are not public records.
 Child’s statements – there may be an exception, however, they
are usually hearsay.
 Your client’s prior consistent statement.
 A written document proving your client’s own testimony.
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Contact Info…
Cynthia L. Ciancio, Esq.
Questions? Feel free to contact me at:

Ciancio Ciancio Brown, P.C.
Phone: 303-451-0300
Email: cynthiaciancio@colo-law.com
www.colo-law.com
www.colodivorceattorneys.com
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