Presenting a live 90-minute webinar with interactive Q&A

FBAR and U.S. Tax Reporting:
Compliance Requirements for Foreign Assets
Unraveling Foreign Asset and Income Reporting Obligations,
Navigating Available Voluntary Disclosure Programs
WEDNESDAY, FEBRUARY 6, 2019
1pm Eastern

|

12pm Central | 11am Mountain

|

10am Pacific

Today’s faculty features:
Dennis N. Brager, Esq., Certified Tax Specialist, Brager Tax Law Group, Los Angeles
Deborah J. Jacobs, Owner, The Law Office of Deborah J. Jacobs, New York
Asher Rubinstein, Partner, Gallet Dreyer & Berkey, New York

The audio portion of the conference may be accessed via the telephone or by using your computer's
speakers. Please refer to the instructions emailed to registrants for additional information. If you
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

NOTE: If you are seeking CPE credit, you must listen via your computer — phone listening is no
longer permitted.

Form

Department of the Treasury–Internal Revenue Service

14457

(November 2017)

OMB Number
1545-2241

Offshore Voluntary Disclosure Letter
If taxpayer has domestic issues only, please have them apply for a traditional voluntary disclosure.

Submit Form 14457 to: Internal Revenue Service
Voluntary Disclosure Coordinator
1-D04-100
2970 Market Street
Philadelphia, PA 19104
To assist in a timely determination of acceptance into the Voluntary Disclosure Program (for Voluntary Disclosures involving offshore
accounts), the Taxpayer must address all of the following items. All answers and attachments must be in English.
If you filed jointly at any point during the past eight years, your spouse should also apply for the OVDP by answering the
questions below.
Date
1a. Name
Taxpayer

1b. Taxpayer Identification Number
Taxpayer

1c. Date of Birth
Taxpayer

Spouse

Spouse

Spouse

1d. Address
Taxpayer

1e. Telephone number
Taxpayer

Spouse

Spouse

For items 1f through 1k, attach additional sheets, if necessary.
1f. Passport Number(s)
Taxpayer

1g. Country(ies)
Taxpayer

1h. Current Occupation
Taxpayer

Spouse

Spouse

Spouse

1i. Bank Name(s)
Taxpayer

1j. Name on Bank Account
Taxpayer

1k. Bank Account Number(s)
Taxpayer

Spouse

Spouse

Spouse

Note: Estates must include a court document or Form 56 verifying who is authorized to sign the Form 2848.
2a. Taxpayer Representative

2b. Phone Number

2c. Address of Taxpayer Representative
2d. Email address of Taxpayer Representative
3. Type of Voluntary Disclosure

Offshore Only
Offshore and Domestic
4. How did you learn about the Offshore Voluntary Disclosure Program?

5. Identify the Source of Funds
U.S. Wages
Foreign Business Income
a. Explanation

U.S. Business Income

Gift/Inheritance

Illegal Source

Other

Foreign Wages

6. Has anyone, including a foreign government or a foreign financial institution, advised you that your offshore account records, which
are the subject of this voluntary disclosure, were susceptible to being turned over to the U.S. Government pursuant to an official
request?
Taxpayer
Yes
No
Spouse

Yes

No

a. If “Yes,” did you or anyone on your behalf submit documents in opposition?
Taxpayer

Yes

No

Yes

No

Spouse
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b. If “Yes,” were copies of those documents provided to the Attorney General of the United States as required by 18 USC §3506?
Taxpayer
Yes
No
Spouse

Yes

No

7. Disclose if you or any related entities currently under audit or criminal investigation by the Internal Revenue Service or any other law
enforcement authority?
a. Has the IRS notified you, your spouse or any related entities that it intends to commence an examination or investigation?
Taxpayer
Yes
No
Spouse
Yes
No
Related entities

Yes

No

Yes

No

Spouse

Yes

No

Related entities

Yes

No

8. Do you believe that the IRS has obtained information concerning your tax liability?
If “Yes,” specify.

Yes

No

9. During the disclosure period, have you taken a position that you were a bona fide resident of a U.S. territory
(e.g., American Samoa, the Commonwealth of the Northern Mariana Islands, Guam, Puerto Rico, or the U.S.
Virgin Islands) or did you file an income tax return with a U.S. territory?
If “Yes,” list the territory and tax years.

Yes

No

b. Are you, your spouse or any related entities under criminal investigation by any law enforcement authority?
Taxpayer

c. If “Yes,” explain.

10. Please check the box to estimate the annual range of the highest aggregate value of your offshore accounts.
Highest Aggregate
Account/Asset Value

Tax Year

Tax Year

Tax Year

Tax Year

Tax Year

Tax Year

Tax Year

Tax Year

$0 to $100,000
$100,000 to $1,000,000
$1,000,000 to $2,500,000
$2,500,000 to $10,000,000
$10,000,000 to $100,000,000
Greater than $100,000,000
a. Please list all of your accounts (attach additional sheets, if necessary)

Catalog Number 61637F

www.irs.gov

Form 14457 (Rev. 11-2017)

Page 3
11. Please check the box to estimate the range of potential total unreported income from the offshore account(s) during each disclosure
period.
Estimated Total
Unreported Income

Tax Year

Tax Year

Tax Year

Tax Year

Tax Year

Tax Year

Tax Year

Tax Year

$0 to $100,000
$100,000 to $1,000,000
$1,000,000 to $2,500,000
$2,500,000 to $10,000,000
Greater than $10,000,000
a. Please list all of your accounts for which there is unreported income (attach additional sheets, if necessary)

For each foreign financial account of which you have control or are a beneficial owner, complete the attached Form 14454, Attachment
to Offshore Voluntary Disclosure Letter. Please ensure all pages of the attachment include your name, the last four digits of your
taxpayer identification number, the name of the foreign financial institution, and the account number for which you are responding.
To be included with all Forms 14457:
By signing this document, I certify that I am willing to continue to cooperate with the Internal Revenue Service, including in assessing
my income tax liabilities and making good faith arrangements to pay all taxes, interest, and penalties associated with this voluntary
disclosure.
Under penalties of perjury, I declare that I have examined this document, all attachments, and accompanying statements, and to the
best of my knowledge and belief, they are true, correct, and complete.

Signature of Taxpayer

Print Name

Date

Signature of Taxpayer's Spouse

Print Name

Date

Signature must be original (must be mailed), preferably in blue ink. Photocopied, facsimile, or electronic signatures are not
acceptable. The power of attorney may not sign the voluntary disclosure letter on behalf of the taxpayers.
IRS reserves the right to make further contacts with the taxpayer to clarify his/her submission.

Privacy Act and Paperwork Reduction Act Notice
We ask for the information on this foreign account or asset statement to carry out the Internal Revenue laws of the United States. Our authority to ask for information is
sections 6001, 6109, 7801, 7803 and the regulations thereunder. This information will be used to determine and collect the correct amount of tax under the terms of the
offshore voluntary disclosure program. You are not required to apply for participation in the offshore voluntary disclosure program. However, if you choose to apply you are
required to provide all the information requested on the offshore voluntary disclosure letter.
You are not required to provide the information requested on a document that is subject to the Paperwork Reduction Act unless the document displays a valid OMB control
number. Books or records relating to a document or its instructions must be retained as long as their contents may become material in the administration of any Internal
Revenue law. Generally, tax returns and return information are confidential, as required by section 6103. Section 6103, however, allows or requires the Internal Revenue
Service to disclose or give this information to others as described in the Internal Revenue Code. For example, we may disclose this information to the Department of Justice to
enforce the tax laws, both civil and criminal, and to cities, states, the District of Columbia, and U.S. commonwealths or possessions to carry out their tax laws. We may also
disclose this information to other countries under a tax treaty, to federal and state agencies to enforce federal nontax criminal laws, or to federal law enforcement and
intelligence agencies to combat terrorism. Failure to provide this information may delay or prevent processing your application. Providing false information may subject you to
penalties.
The time needed to complete and submit the foreign account or asset statement will vary depending on individual circumstances. The estimated average time is: 2 hour.
If you have comments concerning the accuracy of this time estimate or suggestions for making the foreign account or asset statement simpler, we would be happy to hear
from you. Comments should be sent to the Internal Revenue Service, Attn: IRS Reports Clearance Officer, SE:W:CAR:MP:T:T:SP, Washington, DC 20224.
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Control Number: LB&I-09-1118-014
Expiration Date: 11/20/2020
Affected IRM: 9.5

MEMORANDUM FOR DIVISION COMMISSIONERS
CHIEF, CRIMINAL INVESTIGATION
FROM:

Kirsten B. Wielobob /s/ Kirsten B. Wielobob
Deputy Commissioner for Services and Enforcement

SUBJECT:

Updated Voluntary Disclosure Practice

This memorandum addresses the process for all voluntary disclosures (domestic and
offshore) following the closing of the Offshore Voluntary Disclosure Program (2014
OVDP) on September 28, 2018.
Background and Overview of Updated Procedures
The 2014 OVDP began as a modified version of the OVDP launched in 2012, which
followed voluntary disclosure programs offered in 2011 and 2009. These programs were
designed for taxpayers with exposure to potential criminal liability or substantial civil
penalties due to a willful failure to report foreign financial assets and pay all tax due in
respect of those assets. They provided taxpayers with such exposure potential
protection from criminal liability and terms for resolving their civil tax and penalty
obligations. Taxpayers with unfiled returns or unreported income who had no exposure
to criminal liability or substantial civil penalties due to willful noncompliance could come
into compliance using the Streamlined Filing Compliance Procedures (SFCP), the
delinquent FBAR submission procedures, or the delinquent international information
return submission procedures. Although they could be discontinued at any time, these
other programs are still available.
Voluntary disclosure is a long-standing practice of the IRS to provide taxpayers with
criminal exposure a means to come into compliance with the law and potentially avoid
criminal prosecution. See I.R.M. 9.5.11.9. This memorandum updates that voluntary
disclosure practice. Taxpayers who did not commit any tax or tax related crimes and do
not need the voluntary disclosure practice to seek protection from potential criminal
prosecution can continue to correct past mistakes using the procedures mentioned
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above or by filing an amended or past due tax return. When these returns are
examined, examiners will follow existing law and guidance governing audits of the
issues.
Procedures in this memo will be effective for all voluntary disclosures received after the
closing of the 2014 OVDP on September 28, 2018. All offshore voluntary disclosures
conforming to the requirements of “Closing the 2014 Offshore Voluntary Disclosure
Program Frequently Asked Questions and Answers” FAQ 3 received or postmarked by
September 28, 2018 will be handled under the procedures of the 2014 OVDP. For all
other voluntary disclosures (non-offshore) received on or before September 28, 2018,
the Service has the discretion to apply the procedures outlined in this memorandum.
The objective of the voluntary disclosure practice is to provide taxpayers concerned that
their conduct is willful or fraudulent, and that may rise to the level of tax and tax-related
criminal acts, with a means to come into compliance with the law and potentially avoid
criminal prosecution.
Proper penalty consideration is important in these cases. A timely voluntary disclosure
may mitigate exposure to civil penalties. Civil penalty mitigation occurs by focusing on a
specific disclosure period and the application of examiner discretion based on all
relevant facts and circumstances including prompt and full cooperation (see IRM
9.5.11.9.4) during the civil examination of a voluntary disclosure. Managers must ensure
that penalties are applied consistently, fully developed, and documented in all cases.
The terms outlined in this memorandum are only applicable to taxpayers that make
timely voluntary disclosures and who fully cooperate with the Service.
Criminal Investigation Procedures
Criminal Investigation (CI) will screen all voluntary disclosure requests whether
domestic, offshore, or other to determine if a taxpayer is eligible to make a voluntary
disclosure. To accomplish this, CI will require all taxpayers wishing to make a voluntary
disclosure to submit a preclearance request on a forthcoming revision of Form 14457.
IRM 9.5.11.9 will continue to serve as the basis for determining taxpayer eligibility.
Taxpayers must request preclearance from CI via fax or mail.
Fax:

(267) - 466-1115
Or
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Mail: IRS Criminal Investigation
Attn.: Voluntary Disclosure Coordinator
2970 Market St.
1-D04-100
Philadelphia, PA 19104
For all cases where CI grants preclearance, taxpayers must then promptly submit to CI
all required voluntary disclosure documents using a forthcoming revision of Form
14457. This form will require information related to taxpayer noncompliance, including a
narrative providing the facts and circumstances, assets, entities, related parties and any
professional advisors involved in the noncompliance. Once CI has received and
preliminarily accepted the taxpayer’s voluntary disclosure, CI will notify the taxpayer of
preliminary acceptance by letter and simultaneously forward the voluntary disclosure
letter and attachments to the LB&I Austin unit for case preparation before examination.
CI will not process tax returns or payments.
Civil Processing
Once the LB&I Austin unit receives information from CI, LB&I will route the case as
appropriate. The IRS will not require taxpayers to provide additional documents to the
LB&I Austin unit. If a taxpayer or representative wishes to make a payment prior to case
assignment with an examiner, payments may be remitted to the LB&I Austin unit. The
LB&I Austin unit will establish the most recent tax year covered by the voluntary
disclosure for examination. Then, the LB&I Austin unit will forward cases for case
building and field assignment to the appropriate Business Operating Division and Exam
function for civil examination. Civil examiners receiving the disclosure will establish any
additional controls necessary on IRS systems.
Case Development
All voluntary disclosures handled by examination will follow standard examination
procedures. Examiners must develop cases, use appropriate information gathering
tools, and determine proper tax liabilities and applicable penalties. Under the voluntary
disclosure practice, taxpayers are required to promptly and fully cooperate during civil
examinations. In general, the Service expects that voluntary disclosures will be resolved
by agreement with full payment of all taxes, interest, and penalties for the disclosure
period. In the event a taxpayer fails to cooperate with the civil examination, the
examiner may request that CI revoke preliminary acceptance. See I.R.M. 9.5.11.9.4
(discussing cooperation).
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Civil Resolution Framework
For all voluntary disclosures received after September 28, 2018, the Service will apply
the civil resolution framework outlined below. At the Service’s discretion, this civil
resolution framework may extend to non-offshore voluntary disclosures that have not
been resolved but were received on or before September 28, 2018.
Examiners are authorized to resolve tax and tax related noncompliance of taxpayers
who make voluntary disclosures in the following manner:
a) In general, voluntary disclosures will include a six-year disclosure period. The
disclosure period will require examinations of the most recent six tax years.
Disclosure and examination periods may vary as described below:
i.
In voluntary disclosures not resolved by agreement, the examiner has
discretion to expand the scope to include the full duration of the
noncompliance and may assert maximum penalties under the law with the
approval of management.
ii.
In cases where noncompliance involves fewer than the most recent six tax
years, the voluntary disclosure must correct noncompliance for all tax
periods involved.
iii.
With the IRS’ review and consent, cooperative taxpayers may be allowed
to expand the disclosure period. Taxpayers may wish to include additional
tax years in the disclosure period for various reasons (e.g., correcting tax
issues with other governments that require additional tax periods,
correcting tax issues before a sale or acquisition of an entity, correcting
tax issues relating to unreported taxable gifts in prior tax periods).
b) Taxpayers must submit all required returns and reports for the disclosure period.
c) Examiners will determine applicable taxes, interest, and penalties under existing
law and procedures. Penalties will be asserted as follows:
i.
Except as set forth below, the civil penalty under I.R.C. § 6663 for fraud or
the civil penalty under I.R.C. § 6651(f) for the fraudulent failure to file
income tax returns will apply to the one tax year with the highest tax
liability. For purposes of this memorandum, both penalties are referred to
as the civil fraud penalty.
ii.
In limited circumstances, examiners may apply the civil fraud penalty to
more than one year in the six-year scope (up to all six years) based on the
facts and circumstances of the case, for example, if there is no agreement
as to the tax liability.
iii.
Examiners may apply the civil fraud penalty beyond six years if the
taxpayer fails to cooperate and resolve the examination by agreement.
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iv.
v.

vi.

vii.

viii.

Willful FBAR penalties will be asserted in accordance with existing IRS
penalty guidelines under IRM 4.26.16 and 4.26.17.
A taxpayer is not precluded from requesting the imposition of accuracy
related penalties under I.R.C. § 6662 instead of civil fraud penalties or
non-willful FBAR penalties instead of willful penalties. Given the objective
of the voluntary disclosure practice, granting requests for the imposition of
lesser penalties is expected to be exceptional. Where the facts and the
law support the assertion of a civil fraud or willful FBAR penalty, a
taxpayer must present convincing evidence to justify why the civil fraud
penalty should not be imposed.
Penalties for the failure to file information returns will not be automatically
imposed. Examiner discretion will take into account the application of
other penalties (such as civil fraud penalty and willful FBAR penalty) and
resolve the examination by agreement.
Penalties relating to excise taxes, employment taxes, estate and gift tax,
etc. will be handled based upon the facts and circumstances with
examiners coordinating with appropriate subject matter experts.
Taxpayers retain the right to request an appeal with the Office of Appeals.

d) The Service will provide procedures for civil examiners to request revocation of
preliminary acceptance when taxpayers fail to cooperate with civil disposition of
cases.
e) All impacted IRM sections will be updated within two years of the date of this
memorandum.
If you have any questions about this memorandum, please contact Scott Roberts, Team
Manager at the LB&I Austin unit at (737) 800-7616 or Christine Stone, LB&I WIIC IPN
Technical Specialist at (781) 876-1186.
cc: IRS.gov

