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FCPA Key Trends
Number of FCPA Enforcement Actions Per Year: 2007-2017
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Footnote: WilmerHale generally counts enforcement actions by the year in which they arise (for example, when the DOJ files a complaint
or indictment, or when the SEC files a complaint or administrative proceeding). WilmerHale also occasionally counts among enforcement
actions cases that do not technically allege FCPA violations but for which the allegations fairly clearly implicate conduct within the sphere
of the FCPA’s prohibitions. Finally, in cases where multiple affiliated corporate entities are charged in a related action by a law
enforcement authority, WilmerHale counts all of those cases as a single action (for example, cases brought against a parent and two
subsidiaries by the DOJ would count as one action; if the SEC also brought a case, that would count as one additional action).
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FCPA Key Trends
▪ Continued Risk of Enforcement
– Total 2017 numbers down somewhat from 2016.
– Reduction due solely to SEC reduction.
– DOJ actions are up, highest since 2010.

▪ Activity during Trump Administration
– 10 SEC and DOJ cases filed in the last month of Obama’s tenure.
– Subsequently only 8 cases filed between February and August.
– Cases picked up in the end of the year, with 17 filed from September to December.

▪ Decreased Overall Sanctions, but see Telia, Keppel
– Total U.S. 2017 sanctions lower than 2016 (~1.1B vs. ~2B)
– But significant amounts paid to foreign authorities (~1.4B)
– 4 recent settlements above $400M internationally (Keppel, SBM, Telia, Rolls-Royce).
– Telia’s settlement alone was ~$1B (including US, Singapore, and Brazil authorities).
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FCPA Key Trends
▪ Significant DOJ Initiatives
– Corporate Enforcement Policy announced November 2017.
- Continuation of 2016 Pilot Policy.
- Introduction of presumption of declination if policy requirements are met.

– Corporate Compliance Guidelines published February 2017.
– Policy on Coordination of Corporate Resolution Penalties announced May 2018.
- Intended to avoid “piling on” by multiple enforcement authorities.

▪ Continued Emphasis on Individuals
– 19 of 35 cases against individuals (16 during Trump administration).

▪ Focus on Latam Countries
– 17 of 35 cases involving Latin American countries.
Brazil: 8
Venezuela: 5

Mexico, Chile: 2
Haiti, Colombia: 1
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Region Overview
Transparency International Index 2017: Americas
Country Rank

Country

8 (+1)
16 (+2)
23 (-2)
26 (-2)
38 (+3)
62 (-2)
85 (+10)
96 (-17)
96 (-9)
96 (-6)
96 (+5)
112 (-17)
112 (+1)
117 (+3)
135 (-15)
135 (-12)
135 (-12)
135 (-12)
143 (-7)
151 (-6)
157 (+2)
169 (-3)

Canada
United States
Uruguay
Chile
Costa Rica
Cuba
Argentina
Brazil
Panama
Colombia
Peru
El Salvador
Bolivia
Ecuador
Dominican Republic
Mexico
Honduras
Paraguay
Guatemala
Nicaragua
Haiti
Venezuela
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2017 FCPA Cases Involving Latin America
▪ Wide range of industries involved in 2017 Latin American
FCPA enforcement actions, including:
– Energy/Oil and Gas (SBM, Petroleos de Venezuela)
– Medical Device/Healthcare (Alere, Orthofix, Zimmer Biomet)

– Chemicals/Mining (SQM)
– Shipping (Keppel)
– Infrastructure (Baptiste)

▪ 2017 Latin American FCPA actions evenly split between
corporations and individuals:
– Corporations: 8
– Individuals: 9
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Keppel Offshore & Marine Ltd. (Resolution)
▪ Keppel Offshore & Marine Ltd. (KOM) is a Singapore-based company
that operates shipyards and repairs and upgrades shipping vessels.

▪ In December 2017, KOM and its U.S. subsidiary (KOM USA, together
“KOM”) agreed to pay more than $422 million to resolve charges in
connection with “a decade-long scheme to pay millions of dollars in
bribes to officials in Brazil.”
– The penalty was distributed amongst U.S. (~$105M), Brazil (~$211M), and
Singapore (~$105M) authorities.

▪ KOM received a 3-year DPA, while KOM USA pleaded guilty.
– A senior member of Keppel’s legal department, Jeffrey Chow) also pleaded

guilty in connection with the investigation.

▪ DPA did not impose an independent compliance monitor “based on the
Company’s remediation and the state of its compliance program” but
KOM agreed to ongoing cooperation and disclosure to the DOJ.
WilmerHale
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Keppel Offshore & Marine Ltd. (Allegations)
▪ Between 2001 and 2014, KOM allegedly paid more than $55 million in

bribes to officials of Petrobras, a Brazilian state-controlled oil company,
Brazilian politicians, and Brazilian political parties in order to obtain and
retain business in Brazil.
▪ The bribes resulted in profits of more than $350 million for the

company.
▪ KOM used sham consulting agreements for the purposes of concealing
bribe payments.
▪ KOM and KOM USA were both charged with one count of conspiracy
to violate the anti-bribery provisions of the FCPA under 15 U.S.C.
78dd-3.
– KOM was not an issuer so no accounting provision violations charged.
– Jurisdiction over Singapore-based KOM parent under 78dd-3 is unclear in
DOJ papers.
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SBM Offshore N.V. (Resolution)
▪ SBM Offshore N.V. (SBM) is a Dutch company that designs and
manufactures offshore oil drilling equipment.

▪ In November 2017, SBM and its U.S. subsidiary (SBM USA, together
“SBM”) agreed to pay more than $475 million to resolve charges in
connection with bribing officials in numerous countries, including Brazil.
– The penalty was distributed amongst U.S. (~$238M) and Netherlands

(~$240M) authorities.

▪ SBM received a 3-year DPA, while SBM USA pleaded guilty.
– Both SBM and SBM USA charged with conspiracy to violate anti-bribery
provisions of the FCPA.

▪ DPA did not impose an independent compliance monitor “based on the
Company’s remediation and the state of its compliance program,” as
well as SBM’s agreement to additional reporting requirements.
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SBM Offshore N.V. (Allegations)
▪ From 1996 until at least 2012, SBM allegedly paid more than $180
million in “commissions to intermediaries, knowing that a portion of

those commissions would be used to bribe foreign officials.”
– SBM sent “thank you” money to foreign officials after winning bids.
– SBM “paid for foreign officials’ travel to sporting events and provided these
foreign officials with cash…SBM [also] paid for tuition and living expenses of

foreign officials’ relatives, and employed foreign officials’ relatives, including
some relatives who did not perform satisfactorily…or were overpaid.”

▪ The bribes were paid to officials of state-owned oil companies in Brazil,
Angola, Equatorial Guinea, Kazakhstan, and Iraq.

▪ SBM gained at least $2.8 billion in connection with these bribes.
▪ The alleged Brazil bribes went to Petrobras, the state-controlled oil
company.
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Sociedad Quimica y Minera de Chile (Resolution)
▪ Sociedad Quimica 7 Minera de Chile (“SQM”) is a Chilean chemical
and mining company.

▪ In January 2017, SQM agreed to pay more than $30M to settle FCPA
charges with the DOJ and SEC.
– SQM paid $15M in criminal penalties to the DOJ as part of a DPA.
– SQM paid $15M in civil penalties to the SEC as part of a cease-and-desist

order. None of the amount was designated as disgorgement.

▪ DOJ charged SQM with one count of violating the internal controls
provisions and one count of violating the books and records provisions.
▪ As part of the DPA, SQM agreed to an independent monitor for two
years.
▪ SEC cease and desist order alleged that SQM violated the books and
records and internal control provisions of the FCPA.
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Sociedad Quimica y Minera de Chile (Allegations)
▪ Internal Controls
– “SQM knowingly failed to implement internal controls sufficient to ensure

that payments from a fund under the control of one of its officers and highlevel executives were made for services received and in compliance with
Chilean law.”
– As a result, SQM donated money to “dozens of foundations controlled by or
closely tied to Chilean politicians,” including a $630,000 payment to
“foundations controlled by a Chilean official with influence over the
government’s mining plans in Chile.”

▪ Books and Records
– SQM falsified its books and records to “conceal payments to vendors
associated with politicians, logging them as consulting and professional
services SQM never received,” including an $11,000 payment to the sisterin-law of a Chilean official.

WilmerHale

16

Zimmer Biomet
Zimmer Biomet (2012, 2017): medical device manufacturer, Indiana
▪

Argentine employees paid $1.5M in bribes to publicly employed health officials and described the
payments as commissions, royalties, consulting fees, etc. in exchange for buying Biomet products.

▪

Biomet entered into a three-year DPA with DOJ in March 2012 and agreed to pay a $17.28 million
criminal penalty. An independent compliance monitor was appointed to assure the Company’s
compliance with the DPA during the three-year term.

▪

The next year Biomet discovered that there were new violations in Brazil and Mexico, and in March
2015, the monitorship was extended through March 2016.

▪

In June 2016, DOJ determined that Biomet had breached the DPA.

▪

In Mexico, the Company continued to use prohibited distributors that paid bribes to customs
officials in order to allow improperly registered products into the country. Biomet also
disregarded other compliance red flags in Mexico.
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Zimmer Biomet
Zimmer Biomet (2012, 2017): medical device manufacturer, Indiana
▪

In Brazil, the Company continued to use a prohibited distributor that paid bribes on behalf of the
company as far back as 2008 and which had been identified by DOJ during its original
enforcement action. Further, the Company did not address the warnings of its internal auditors
that it should cease business with the distributor.

▪

On January 12, 2017, Biomet agreed to pay $30.5 million to resolve parallel DOJ and SEC
investigations and entered into a new three-year DPA with the DOJ. In addition, Biomet will be
subject to another monitorship during the term of the DPA.

▪

Then-Assistant Attorney General Leslie Caldwell stated when the settlement was announced:
“Zimmer Biomet had the opportunity to avoid criminal charges but its misconduct allowed the
bribes to continue. Zimmer Biomet is now paying the price for disregarding its obligations under
the earlier deferred prosecution agreement. In appropriate circumstances the department will
resolve serious criminal conduct through alternative means, but there will be consequences
for those companies that refuse to take these agreements seriously.” (emphasis added).
WilmerHale
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Orthofix International
▪ In January 2017, Orthofix agreed to pay $6M in disgorgement and
penalties to settle FCPA charges by the SEC. The DOJ indicated it was

not taking additional action.
▪ The SEC cease-and-desist order alleged violations of the books and
records and internal control provisions.
▪ Orthofix allegedly used fake invoices to conceal “high discounts” and
“improper payments” used to “induce doctors under government
employment to use Orthofix’s products.”
▪ Orthofix also “made payments for services that were never rendered”
and were inaccurately described as “consulting for sales” payments.
▪ The improper conduct took place in Brazil.
▪ Orthofix had previously been involved in another FCPA enforcement
action in 2012, in connection with a Mexican subsidiary.
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Alere Inc.
▪ In September 2017, Alere agreed to pay more than $13M to settle
FCPA charges by the SEC that it bribed foreign officials and committed

accounting fraud.
▪ Per the SEC’s cease-and-desist order, Alere used distributors and
consultants to make improper payments to government agencies and
entities under the government’s control in Colombia and India.
– Profits from the sales associated with payments totaled approx. $3.3M.

▪ Alere’s Colombian distributer, BioSystems, distributed products to
entities known as Entidad Promotora de Salud (“EPS”). During 201113, the Colombian government took control of one of BioSystems’
private EPS-customers. And during that time, Biosystems made
improper payments to the EPS manager.
– These payments were recorded as “consulting expenses.”
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Operation Car Wash
Petroleo Brasileiro (Petrobras)
▪ Petrobras is a state-owned oil company in Brazil.
▪ In November 2014, it was reported that US authorities were

investigating whether Petrobras or its employees were paid bribes in
violation of the FCPA.
▪ Petrobras booked a $7 billion loss for 2014 primarily due to a $14
billion impairment charge and a $2 billion write-down in April 2015 for

“improperly capitalized additional spending” tied to an ongoing
corruption probe.
▪ In June 2015, Brazil’s state-run power company Eletrobras announced
that it had hired a law firm to launch an internal investigation amid the

Petrobras investigation.
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Odebrecht and Braskem
Odebrecht and Braksem: Background
▪ In December 2016, Odebrecht (a construction multinational based in
Brazil) and its partly-owned subsidiary, Braksem (a Brazilian
petrochemical company), agreed to pay a penalty of at least $3.5
billion as part of an agreement to resolve charges with the US DOJ
and SEC, the Brazilian Ministerio Publico Federal, and the Office of
the Attorney General in Switzerland.
▪ “Odebrecht and Braskem used a hidden but fully functioning
Odebrecht business unit—a ‘Department of Bribery,’ so to speak—
that systematically paid hundreds of millions of dollars to corrupt
government officials in countries on three continents” (US Deputy
Assistant Attorney General Sung-Hee Suh).
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Odebrecht and Braskem
Odebrecht and Braksem: Background
▪ Petrobras – Brazilian energy company operating in more than 25
countries worldwide with American Depositary Receipts traded on
NYSE (and thus an “issuer” under the FCPA); Brazilian government
owned over 50% of the common shares of Petrobras (and thus a
“state-owned enterprise,” according to the SEC); Petrobras owned
approximately 47% of the voting shares of Braskem.
▪ Odebrecht – Privately owned Brazilian construction company; owned
over 50% of the voting shares of Braskem.
▪ Braskem – Brazilian petrochemical company with American
Depositary Receipts traded on NYSE (and thus an “issuer” under the
FCPA); unclear whether US government would allege that Braskem
was a government “instrumentality” under FCPA based on Petrobras
ownership stake.
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Odebrecht and Braskem
Odebrecht and Braksem: the Conduct
▪

As part of the global settlement, Odebrecht admitted to engaging in an “unparalleled”
bribery and bid-rigging scheme since at least 2001, paying government officials
approximately $788 million in bribes.

▪

Odebrecht and its co-conspirators created an elaborate and secret financial structure at
the company to keep track of and funnel the bribes to government officials and political
parties throughout the world.

▪

The company gave a name to its “Bribery Department” – the “Division of Structured
Operations” which operated a shadow budget using separate computer and
communications systems.

▪

Braksem was used as a source of funds for the Odebrecht bribery operation, contributing
over $250 million between 2006 and 2014. As part of the scheme, Odebrecht’s Finance
Department funneled the bribery funds from Braksem to offshore companies that were not
included on the company’s balance sheet. These companies would in turn be the ones

that paid the bribes to government officials via wire transfers and cash payments.
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Odebrecht and Braskem
Odebrecht and Braksem: Key Features of the Conduct
▪

Huge numbers of payments; often huge amounts; payments in some cases made as a “retainer” for future action.

▪

Payments made in Brazil and 11 other countries.

▪

At times, cash payments were made via packages and suitcases left at specific locations.

▪

Use of slush funds and offshore accounts.

▪

Use of shell companies in tax havens and other countries.

▪

Purchase of a bank to assist in the scheme.

▪

Use of separate communications system.

▪

Payments used for political contributions, tax legislation, tax regulations, state tax decisions, obtaining and retaining

government contracts.
▪

Unlike most FCPA cases, agents, consultants, distributors, and other third parties not used in the typical way – conduct was
much more internally driven.

▪

Payments described as “commissions for agents,” and fraudulent contracts and other documents prepared to support the
transactions.
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Odebrecht and Braskem
Odebrecht and Braksem: Charges and Penalties
▪

Odebrecht pleaded guilty to one count of conspiracy to violate the anti-bribery provisions
of the FCPA and agreed that a $4.5 billion criminal penalty was appropriate, but the
Company stated it will only be able to pay $2.6 billion during the course of its settlement
agreement.(80% to Brazil, 10% to US and 10% to Switzerland).

▪

Braksem pleaded guilty to one count of conspiracy to violate the anti-bribery provisions of
the FCPA and agreed to pay a criminal penalty of $632 million and disgorgement of profits
of $325 million (the criminal and civil penalties again apportioned between Brazil, the US
and Switzerland).

▪

Both companies agreed to retain monitors and continue cooperating in the ongoing
investigation.

▪ These resolutions are the largest ever for a global foreign bribery resolution.
▪ The cases had a rare aspect in that charges were brought under the US FCPA for payments

by Brazilian companies to Brazilian officials.
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More Operation Car Wash Fall-Out
Petrobras-related individuals: Politicians & CEOs
▪ In March 2016, Marcelo Odebrecht, Odebrecht’s CEO, was sentenced to 19 years in
prison on charges of money laundering, corruption, and participating in a criminal
association. The lead prosecutor in the case stated that there was “no doubt” that
Odebrecht and other executives were running a corruption “cartel.”
▪ In May 2016, President Dilma Roussef was impeached (for non-Petrobras related charges),
and in June 2016, interim president Michel Temer denied allegations that he received
kickbacks in the form of campaign donations from companies seeking Petrobras contracts.
▪ In September 2016, Brazilian prosecutors charged former Brazilian President Luis Inacio
Lula da Silva with leading a corruption and kickback scheme in relation to Petrobras
contracts and charged the former president with money laundering and corruption.
– Prosecutors alleged that Lula was “the conductor of a criminal orchestra.”
– Lula denies any wrongdoing and has stated that the charges are politically motivated.
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More Petrobras-Related Fall-Out
Rolls Royce (December 2016): engine and generator manufacturer, United Kingdom
▪ In February 2015, U.K.-based Rolls Royce was accused of bribing a Petrobras employee so that the
company would be awarded a $100 million contract to provide gas turbines and oil platforms.
▪ In December 2016, the Company agreed to pay a criminal penalty of $170 million (after crediting Rolls
Royce for its criminal penalty paid to Brazil) under a US DPA relating to charges that the company engaged
in a global conspiracy to violate the FCPA over several years. The company admitted that between 2000-

2013 it paid over $35 million to bribe foreign government officials.
▪ The DOJ resolution was part of a global resolution of investigations in the UK, US, and Brazil of over $800
million.
– the Company also entered a DPA with the UK’s Serious Fraud Office and agreed to pay $599 million

and the SFO’s costs of $16 million.
– Rolls Royce agreed to pay Brazil’s Ministério Público Federal a $25.5 million criminal penalty under a
separate leniency agreement.
– In Brazil, Rolls Royce used intermediary third parties to pay bribes of $9.3 million to Petrobras

officials and other state-owned entities.
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Recent FCPA Cases in Latin America
Olympus Latin America (Mar. 2016): medical device manufacturer, Florida
▪

Miami-based subsidiary of Olympus Corporation of the Americas agreed to pay $22.8 million criminal
penalty for violation of the FCPA. In addition, the company was placed under monitorship for three
years.

▪

Entered into DPA for making illicit payments including paying for travel and giving deep discounts on
Olympus products to health care practitioners to increase the purchase of Olympus products in
Brazil, Chile, Colombia, Argentina, Mexico, and Costa Rica from 2006 to 2011.
▪

Olympus executives in the region kept spreadsheets of the improper payments and linked them to
sales and revenues and instructed employees to keep it secret.

▪

DOJ found that the company did not cooperate or inform the DOJ in a timely manner
–

But, the company was given cooperation credit for its “extensive internal investigation . . . and organizing
voluminous evidence and information.”

–

The company also ended its relationship with many of the parties involved in the illegal behavior including
employees and third party distributors.
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Recent FCPA Cases in Latin America
LATAM Airlines (June 2016): airline company, Chile
▪

In June 2016, the company agreed to pay more than $22 million in criminal penalties, disgorgement,
and prejudgment interest in parallel actions with the SEC and DOJ.

▪

Executives from LAN Airlines, S.A. (LATAM’s predecessor) entered a $1.15 million consulting
agreement with an advisor for the Secretary of Argentina’s Ministry of Transportation. The
agreement required that the consultant study airline routes – however, no services were actually
provided, and the consultant directed the payments to labor union officials instead.
– DOJ charged LATAM in Miami federal court with violation of the FCPA’s books and records and internal
controls provisions.
– SEC resolution came via internal administrative order.

▪

The company agreed to a three-year DPA and a 27 month monitorship.
– Penalty of $22 million was within the U.S. Sentencing Guidelines range because LATAM did not
voluntarily disclose the violations and did not “remediate adequately” in the view of the DOJ.

▪ In February 2016, the company’s CEO, Ignacio Cueto Plaza, a Chilean citizen, settled with the SEC
for $75,000 for violating the FCPA when he authorized the consulting contract.
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Recent FCPA Cases in Latin America
Key Energy (Aug. 2016): Oil services company, Texas
▪

Houston-based oil services company agreed to disgorge $5 million to settle offenses due
to payments by its subsidiary in Mexico to Pemex officials in exchange for inside
information and help in being awarded state contracts.
– Weak internal controls allowed a consulting firm to be used as conduit for payments to
Pemex officials.

▪

Low monetary penalty due to several factors
– SEC considered the company’s financial condition and “its ability to fund its operations

and meet its liabilities.”
– Extensive remediation efforts
✓ Suspension of payments to third parties
✓ Thorough review of vendors
✓ Increased financial control

✓ Changes to company compliance policies
✓ Exit of all markets outside of North America and Mexico

▪

DOJ declined to pursue charges under principles of Pilot Program
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Bribery Enforcement – FIFA Corruption
Torneos y Competencias, S.A. (Dec. 2016): Sports Marketing Company, Argentina
▪

Bribery Enforcement without the FCPA: Torneos y Competencias settled wire fraud conspiracy
charges with the DOJ in the Eastern District of New York related to bribery payments to FIFA officials

throughout Latin America and agreed to pay $112.8 million in forfeiture and criminal penalties.
– 42 defendants charged with racketeering, wire fraud, and money laundering. So far, 19
defendants, including Torneos’s former CEO Alejandro Burzaco, have pleaded guilty.
– Torneos admitted to bribing high-ranking FIFA officials in exchange for rights to broadcast and
produce soccer tournaments and matches.
– Torneos also admitted to bribing soccer confederations CONCACAF (Central American, North
American, and Caribbean soccer confederation) and CONMEBOL (South American confederation)
as well as several national confederations, including Argentina’s (AFA).

▪

Torneos entered into a four-year DPA with the DOJ that requires full cooperation with the
government’s ongoing investigation.
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Bribery Enforcement – FIFA Corruption
Torneos y Competencias, S.A. (Dec. 2016): Sports Marketing Company, Argentina
▪

The conduct: Over 15 years, Torneos conspired with other sports marketing companies in Brazil and
Argentina to pay kick-backs and bribes to high-ranking FIFA officials in exchange for broadcast rights to

soccer matches and tournaments. The companies used sham contracts and invoices, created shell
companies, and employed corrupt third party intermediaries to pay the bribes. As part of the scheme,
the companies used US banks to facilitate the payments.
▪

Example of World Cup Scheme: Torneos used a shell company based in Uruguay to pay low prices for
the 2010/2014, 2018/2022 and 2026/2030 World Cup broadcasting rights in Uruguay, Paraguay, and
Argentina. The company would then sell the rights back to itself at much higher, inflated prices. This
resulted in millions of dollars in a “slush fund” to pay bribes to FIFA officials.

▪

Received 45% reduction on fine due to substantial cooperation, including firing its entire senior
management team and hiring entirely new Compliance and Legal staff. Further, Torneos (1) accepted
responsibility; (2) will continue to cooperate with the Government; (3) agreed to forfeiture and a criminal
penalty; and (4) agreed to enhance its internal controls and institute a corporate compliance program.
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Recent FCPA Cases in Latin America
PetroTiger (June 2015): BVI Gas/Oil Company in Colombia, New Jersey
▪

DOJ unsealed charges filed in 2013 against former PetroTiger executives for alleged scheme to pay bribes (totaling
~$333,500) to a Colombian Ecopetrol official to approve an oil services contract.
–

Gregory Weisman, former GC, pleaded guilty in November 2013 to one-count information for conspiracy to
violate the FCPA and to commit wire fraud.

–

Knut Hammarskjold, who served as a co-CEO of PetroTiger, also pleaded guilty to one count of conspiracy to

violate the FCPA and to commit wire fraud.
–

Joseph Sigelman pleaded guilty on June 15, 2015 during his trial to one criminal count.

▪ Payments made directly (not through a third party) to official and official’s wife (for purported services she did not actually
provide).
▪ Ecopetrol created by national law, 89.9% owned by government, government can elect majority of board (which included
senior government officials).
▪ On June 15, 2015, DOJ publicly announced that it would not prosecute PetroTiger in light of its voluntary disclosure,
cooperation, and remediation.
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Recent FCPA Cases in Latin America
Direct Access Partners (Mar. 2015): SEC registered New York broker-dealer
▪

In 2013, the DOJ brought criminal charges against several former executives of Direct Access Partners
for their scheme to pay kickbacks to a vice president at BANDES—a Venezuelan state-owned bank.

▪

In August and November 2013, four individuals pleaded guilty to various charges of conspiracy to violate
the FCPA and the Travel Act, and/or to commit money laundering, as well as substantive counts of these
offenses.

▪

In December 2014, two former senior executives, Benito Chinea and Joseph DeMeneses, pleaded guilty
to one count of conspiracy to violate the FCPA and Travel Act and were later sentenced to four years in
jail.

▪

Chinea and DeMeneses routed payments to the official through third parties (including one employee’s
future spouse) described as “foreign finders” and into offshore bank accounts. Other payments were
made through an employee as “salary” and “bonuses.” In order to conceal the bribe reimbursements in
the company’s books, Chinea and DeMeneses agreed to prepare false documentation of sham loans

from the company to a corporate entity affiliated with Chinea and DeMeneses.
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Recent FCPA Cases in Latin America
Dallas Airmotive, Inc. (Dec. 2014): Texas-based provider of aircraft engine
maintenance, repair, and overhaul services
▪ On December 10, 2014, Dallas Airmotive entered into a DPA with DOJ and
paid a $14 million fine.
▪ Between 2008 and 2012, Dallas Airmotive and its Brazilian subsidiary bribed

officials of the Brazilian Air Force, the Peruvian Air Force, the Office of the
Governor of the Brazilian State of Roraima, and the Office of the Governor of
the San Juan Province in Argentina.
▪ Dallas Airmotive used various methods to convey the bribe payments,

including by entering into agreements with front companies affiliated with
foreign officials, making payments to third-party representatives with the
understanding that funds would be directed to foreign officials, and directly
providing things of value, such as paid vacations, to foreign officials.
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Recent FCPA Cases in Latin America
BizJet (Nov. 2014): Oklahoma-based provider of aircraft engine maintenance,
repair, and overhaul services
▪

In 2012, BizJet agreed to pay an $11.8 million criminal fine and enter into a three-year deferred
prosecution agreement with the DOJ to resolve FCPA offenses in Latin America. Lufthansa Technik AG
of Germany, BizJet's owner, also entered into a three-year non-prosecution agreement with the DOJ.

▪

In 2013, two BizJet executives--Peter DuBois and Neal Uhl--pleaded guilty and were sentenced to
probationary, non-jail sentences for their role in the alleged bribery of government officials in Brazil,
Mexico, and Panama to secure services contracts for their employer.

▪

In Nov. 2014, after initially being taken into custody in Amsterdam, Bernd Kowalewski, the former
President and CEO of BizJet, pleaded guilty in the U.S. and was sentenced to time served (approximately
8 months) and a $15,000 fine for his role in the bribery scheme.

▪

Kowalewski admitted understanding that his colleagues would pay bribes to foreign officials to secure
services contracts, including through a shell company owned and operated by a BizJet employee.

▪

Bribes were paid to officials employed by the Mexican Federal Police, the Mexican Air Force, the air fleet
for the Sonora State Government and the Republic of Panama Civil Aviation Authority in return for those
officials directing aircraft maintenance and repair work to BizJet.
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Recent FCPA Cases in Latin America
Hewlett Packard (Apr. 2014): Technology company based in the U.S.
▪

On April 9, 2014, the DOJ and SEC announced FCPA enforcement actions against Hewlett
Packard (HP) and HP subsidiaries in Poland, Russia and Mexico.

▪

Hewlett Packard Mexico, S. de R.L. de C.V. (HP Mexico) falsified books and records and
circumvented HP internal controls to sell hardware and software to Petróleos Mexicanos
(Pemex), Mexico’s state-owned petroleum company. To secure the Pemex contracts, HP
Mexico retained a third-party consultant with ties to senior Pemex executives and paid the
consultant a US$1.41 million commission, who then passed US$125,000 of the payment on to a
Pemex official. The consultant had not been processed through HP’s due diligence and
contracting procedures, so a “pass through” third party, which had previously gone through HP’s
third-party procedures but played no role in the Pemex transaction, was used to funnel the
money to the consultant.

▪

HP Mexico agreed to forfeit US$2,527,750 as part of a non-prosecution agreement (NPA) with
the DOJ, while the penalties imposed on HP entities worldwide topped US$108 million.
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Recent WilmerHale Investigations Involving
Latin America
▪

Payments to hospital and pharmacy officials in Mexico regarding product sales.

▪

Payments relating to currency issues in Venezuela.

▪

Payments to customs officials (through freight forwarder and customs broker) in connection with transport of products between Brazil and
Argentina.

▪

Payments to court officials (by law firms) to assist in executing court orders in Brazil.

▪

Payments to licensing and permitting authorities in connection with building projects in Brazil.

▪

Payments (by broker) to officials to clear medical products through customs from U.S. into Mexico.

▪

Payments (by consultant) to police to obtain information for employee background checks in Brazil.

▪

Inaccurately documented payments to third parties (ultimate recipients unknown) in connection with transportation issues in Chile.

▪

Payments (through distributors) in connection with public tenders for medical equipment in Mexico.

▪

Payments to a law firm in Mexico potentially passed on to regulatory officials.

▪

Payments (through consultants) to police and other officials in Mexico, Panama, and elsewhere.

▪

Possible payments to procurement authorities in connection with software project in Brazil.
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Ongoing FCPA Investigations: Wal-Mart
Wal-Mart: Department store based in U.S.
▪

SEC Filing on 12/6/2013. Walmex (Wal-Mart Mexico subsidiary) is cooperating with Mexican
government agencies. Wal-mart is cooperating with the DOJ/SEC. The investigation is ongoing.

▪

According to public reports, the alleged bribes, were paid to mayors, city council members, bureaucrats

and other Mexican government officials to win zoning approvals and other sanctions needed to secure
or hasten building permits.
▪

In October 2016, there were press reports that Wal-Mart balked at the Government’s suggestion that it
pay over $600 million to settle the parallel actions. In its 2016 annual report, Wal-Mart disclosed it

incurred the following third-party expenses in connection with the FCPA investigation and related
matters:
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Earlier FCPA Cases in Latin America
Archer Daniels Midland (Dec. 2013): Venezuelan subsidiary received over-

payments from customers and returned overage into foreign bank accounts
controlled by customer employees.
Stryker Corp. (Oct. 2013): Medical device manufacturer in U.S. whose
subsidiaries in Argentina, Mexico, and elsewhere made approximately $2.2M in

illicit payment to government officials and law firm in exchange for government
contract (Mexico) and making of 392 “honoraria” payments to doctors in public
healthcare (Argentina).
Ralph Lauren (Apr. 2013): Apparel/accessories designer in U.S. whose
Argentine subsidiary made payments (over $568,000 over four-year period) to
customs broker for “loading and delivery” and “stamp tax/label tax” in connection
with improperly securing importation of products.
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Earlier FCPA Cases in Latin America
▪ Eli Lilly (2012): Brazilian subsidiary gave distributor unusual
discount to create a larger profit margin, which allegedly was used to
bribe Brazilian health officials to purchase Lilly products.
▪ Orthofix (2012): recently purchased Mexican subsidiary allegedly
made improper payments.
▪ Bridgestone (2011): Mexico and “Other Latin American Countries”

– Tire and rubber manufacturer conspired to rig bids and make
payments to Mexican state employees.
▪ Ball Corporation (2011): Argentina – US-based household product
manufacturer bought company in Argentina that was making
payments to customs officials, and Ball did not implement effective
post-acquisition internal controls.
▪ Tyson Foods, Inc. (2011): Mexico – Food processor made
payments, including through sham jobs to relatives, to Mexican
veterinarians in charge of certifying products for export.
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Earlier FCPA Cases in Latin America
▪ Alcatel-Lucent (2010): Costa Rica, Honduras, Nicaragua and
Ecuador – French telecom company made payments, through
intermediaries, to government officials at state-owned telecom
authorities for telecom contracts.

▪ Panalpina (2010): Brazil – Swiss freight forwarder made improper
payments to receive preferential customs treatment for its customers.
▪ Nature’s Sunshine (2009): Brazil – Brazilian subsidiary of nutritional
products company made payments to customs officials; two senior

officers charged by SEC under “control person” theory.
▪ Siemens (2008): Argentina, Venezuela and Mexico – Improper
payments by Siemens subsidiaries to win infrastructure projects.
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Conclusion
Jay Holtmeier
Wilmer Cutler Pickering Hale and Dorr LLP
(212) 295-6413
Jay.Holtmeier@wilmerhale.com
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Mitigating FCPA risk in South America
Wilby Cáceres Pinedo, Senior Ethics Counsel
May 2018

Roadmap
• About Newmont and about me
• Corruption perception and recent developments in
the broader environment
• Newmont
• Internal governance structure
• Tone from the top
• Training and outreach
• Questions from South America about our hotline
• Overall key takeaways
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Newmont Mining Corporation
• Founded in 1921 and publicly traded since 1925 (NYSE:
NEM)
• Headquartered in Greenwood Village, Colorado
• Approximately 24,000 employees and contractors
• Operations in five countries: United States, Australia,
Ghana, Peru, and Suriname
• Purpose – to create value and improve lives through
sustainable and responsible mining – guided by five core
values: safety, integrity, sustainability, inclusion and
responsibility
May 2018
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Global portfolio of long-life assets
Operations and sustaining projects
Current projects
Mid-term projects
Long-term projects

North America
Carlin
− Northwest Exodus
− Greater Leeville
− Pete Bajo exp.
Twin Creeks
− Twin UG
Phoenix
Long Canyon
− Long Canyon Phase 2
CC&V
South America
Merian
− Sabajo
Yanacocha
− Quecher Main
− Chaquicocha Oxides
− Yanacocha Sulfides
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Africa
Ahafo
− Mill exp
− Subika UG
− Awonsu
− Ahafo UG
Akyem
− Akyem UG
Ahafo North

Australia
Boddington
Kalgoorlie
− Morrison
Tanami
− Tanami Power
− Tanami Expansion 2

Newmont Mining Corporation I Slide 48

May 2018

Newmont Mining Corporation I Slide 49

Largest corruption investigation in Latin America
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Laws and enforcement patterns are changing
•

Argentina
•

Corporate Criminal Liability Law passed on
November 2017; effective March 1, 2018

•

Former Planning Minister Julio de Vido and
other officials suspected of illegally favoring
Odebrecht

•
•

Former Economy Minister Amado Boudou
arrested on corruption charges

•

Ecuador
•

•

Vice President Jorge Glas convicted for
bribery in December 2017 for receiving
US$13.5 million in bribes from Odebrecht

Peru
•

Constitutional reform that ended the statue of
limitations on corruption

•

Administrative system implemented to impose
sanctions ranging from fines, debarment from
government contracting, temporary or
definitive closure, to company dissolution

Brazil
•

Clean Companies Act 2013

•

Former President Inácio Lula Da Silva (2003
– 2010) convicted for bribery in 2017.

•

Changes in Criminal Code to include
corporate criminal liability.

•

Former President Dilma Rouseff (2011August 2016) impeached by the Chamber of
Deputies and later removed by the Senate

•

Three former Presidents facing charges of
receiving Odebrecht bribes:

May 2018

‒

Alejandro Toledo (2001-2006)

‒

Ollanta Humala (2011-2016)

‒

Pedro Pablo Kuczynski (2017 – resigned
March 2018)
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Newmont’s Internal governance structure

Simple

Simple

Simple
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Tone from the top
Monthly communication:
“I Work With Integrity”
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Tone from the top
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Key takeaways – Tone from the top

− Always include positive messages
− Share current “ethics news,” ideally related to
business.

− Attach short presentations for easy delivery by
managers to their teams
− Recognize exemplary conduct
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Training and outreach
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Training and outreach
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Training and outreach – third parties
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Key takeaways - training and outreach

− Design training based on risk
− Explain policies and standards to third parties,
including government agencies

− In person is more effective
− Promote employee participation
− Real life scenarios help
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¡¡¡Si ves algo, di algo!!!
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Questions from South America about our hotline

− Is it easy to use?
− Is it available in local language?
− Is it free of charge?
− Is it really anonymous?
− Share statistics with employees
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Overall key takeaways

− Be positive; recognize exemplary conduct
− Be sensitive to cultural variations within South
America, between countries, among different
regions within the same country
− Focus on third parties
− Share data with employees
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Wilby Cáceres Pinedo
Newmont Mining Corporation
wilby.caceres@newmont.com

Anti-Corruption Risks and Compliance
Developments in Latin America
Strafford Publications
Matteson Ellis
May 15, 2018

Common Corruption Risks in Latin America

Use of Third Party
Intermediaries/
Partners

Public Procurement/
Business with
State-Owned Entities

Police and Extortion

Regulatory Risks

Customs

Gifts and Hospitality

Family Owned
Businesses and
Acquisitions

Charitable Donations
and Local
Communities

Culture of Impunity

© Miller & Chevalier Chartered
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Anti-Corruption Compliance in Latin America

Various anti-corruption compliance
environments in the region
Exceptional growth in
compliance efforts

Growing compliance
efforts

Less developed
compliance efforts

Brazil
Colombia
Mexico

Argentina
Chile
Costa Rica
Ecuador
Peru
Uruguay

Bolivia
Dominican Republic
El Salvador
Guatemala
Honduras
Nicaragua
Panama
Paraguay
Venezuela

* Statistics based on the 2016 Latin America Anti-Corruption Survey (Miller & Chevalier)
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Country-Specific
Anti-Corruption
Compliance
Guidelines

COLOMBIA
Law 1778
Anti-Corruption
Compliance
Guidelines
(2016)
PERU
Law 30424
Prevention
Model Elements
(2018)

CHILE
Law 20392
Prevention
Models (2009)
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MEXICO
National AntiCorruption System
Integrity Policies
(2017)

BRAZIL
Decree 8.420/2015
Integrity Program
Guidance for
Private Companies
(2015)

ARGENTINA
Law 27.401
Integrity
Programs
(2018)

Global Anti-Corruption Compliance Timeline:
Emergence of Latin American compliance standards

Federal
Sentencing
Guidelines
(Nov. 1991)

FCPA
(Dec. 1977)

Amendments to FCPA
(Change of mens rea)
(Aug. 1988)

FBI International
Corruption Squads
(Mar. 2015)

OAS
Convention
(Mar. 1997)

Caremark
Decision
(Sept. 1996)

Yates
Memo
(Sept. 2015)

Expansion of FCPA
(DD3 Liability)
(Nov. 1998)

DOJ FCPA Unit
Size Increased 50%
(Jan. 2016)

Brazil Integrity
DOJ Compliance
Program Guidance
Counsel
for Private Companies (Nov. 2015)
(Sept. 2015)
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OECD Anti-Bribery
Convention
(Feb. 1999)

UN Convention
Against Corruption
(Dec. 2005)

Sarbanes
Oxley Act
(Jul. 2002)

Colombia Circular
de Compliance
en Anticorrupcion
(Jul. 2016)

Siemens
Settlement
(Dec. 2008)

Stone v. Ritter
Decision
(Nov. 2006)

FCPA Compliance
Program Guidance
(Mar. 2017)

ISO 37001
FCPA Enforcement
Anti-Bribery
Pilot Program
Management System
(Apr. 2016)
(Oct. 2016)
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OECD
Guidelines
(Feb. 2010)

DOJ FCPA
Unit
(Nov. 2009)

SEC Whistleblower
Bounty Program
(Jul. 2010)

UK Bribery
Act
(Apr. 2010)

Peru Law 30424
Prevention Model
Elements
(Jan. 2018)

Mexico National
Anti-Corruption System:
Anti-Corruption/
Integrity Policies
(Jul. 2017)

Argentina Law 27.401
Integrity Programs
(Mar. 2018)

DOJ/SEC FCPA
Resource Guide
(Nov. 2012)

Convergence of Anti-Corruption Compliance Standards

ISO 37001

Brazil
Decree
8.420/2015

Colombia
AntiCorruption
Compliance
Guidelines

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

Risk Assessments

X

X

X

X

X

X

X

Sufficient Compliance Staff

X

X

X

X

X

X

X

Third Party Due Diligence

X

X

X

X

X

X

Internal Reporting
Mechanisms

X

X

X

X

X

X

Disciplinary Measures for
Violations

X

X

X

X

X

OECD
Recommendations

UK’s
Adequate
Procedures

DOJ/SEC
FCPA
Resource
Guide

Written Compliance Policy

X

X

Anti-Corruption Training for
Employees/Agents

X

Culture of Anti-Corruption
“from the Top”
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Peru
Prevention
Model

X

Argentina
Integrity
Program

Mexico
Integrity
Policies

X

X

X

X

X
X

X

X
X

X

X

X

X

Emerging Differences in Anti-Corruption Compliance
Standards

OECD
Recommendations

Specific Gifts, Travel, and
Entertainment Policy

UK’s
Adequate
Procedures

X

Specific M&A policy
Regular Updates of
Compliance Programs
Response to Misconduct

X

DOJ/SEC
FCPA
Resource
Guide

ISO 37001
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Colombia
AntiCorruption
Compliance
Guidelines

X

X

X

X

X
X

X

Due Diligence for Hiring
Incorporation of Compliance
into Promotion

Brazil
Decree
8.420/2015

X
X

X
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X

X

X

X

Peru
Prevention
Model

Argentina
Integrity
Program

Mexico
Integrity
Policies

X
X

X

X

X
X

Contact Information

Matteson Ellis
Member
Miller & Chevalier
mellis@milchev.com
+1 202.626.1477
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