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TRENDS IN FCPA ENFORCEMENT
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Overall FCPA Enforcement Trends
1.

2.

3.

Significant FCPA activity in the first three years of current administration, including blockbuster
penalties in global corporate resolutions. Examples:


Airbus (2020): ~$4 billion in global penalties



Ericsson (2019): ~$1 billion in global penalties



Petrobras (2018): $1.78 billion in global penalties



Telia (2017): $965 million in global penalties



Mobile TeleSystems (2019): $850 million in global penalties



Société Générale S.A. (2018): $585 million in global penalties



Keppel (2017): $422 million in global penalties



Walmart (2019): $283 million in global penalties

Continued focus on individuals


In 2017, DOJ announced convictions or guilty pleas by more individuals in FCPA-related cases than in any
previous year.



Following this trend, in 2019, DOJ and SEC announced enforcement actions against 29 individuals.

Non-U.S. companies remain the targets, intentionally or unintentionally, of the largest FCPA
enforcement actions.
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FCPA Enforcement Trends (Continued )
4. DOJ FCPA Corporate Enforcement Policy


Pilot in 2016, made permanent in 2017, revised in 2019.



Requirements: (1) Voluntary self-disclosure; (2) Full cooperation; (3)
Remediation; and (4) Disgorgement.


When satisfied, presumption of declination unless aggravating
circumstances.



In 2017, DOJ declined to prosecute CDM Smith, Inc. for its conduct in
India.

5. International cooperation and enforcement


In large joint resolutions with foreign prosecutors, DOJ credited penalties
paid to foreign authorities in calculation of the company’s U.S. fine.

6. DOJ “Piling on” Policy


DOJ takes into account all penalties in fashioning a result.
WilmerHale
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CDM Smith, Inc. (2017):
Declination of Prosecution
 In June 2017, the DOJ closed its investigation of CDM Smith, declining to
bring an enforcement action against the company.
 According to the DOJ, CDM Smith—through its employees, agents, and
its wholly owned subsidiary in India—paid approximately $1.18 million in
bribes to government officials in India, which resulted in net profits totaling
approximately $4 million.
 The payments were made to India’s state-owned highway management
agency and other government officials to receive construction-related and
water project contracts. The payments were made with authorization from
senior officials of CDM India through fraudulent subcontractors, who
provided no actual services to the company.
 The DOJ cited timely and voluntary disclosure, thorough and
comprehensive investigation, full cooperation, disgorgement of $4 million,
enhancement to compliance and internal accounting controls, and full
remediation that included termination of all executives and employees
who participated in the misconduct.
 No indication in declination letter of jurisdictional basis.
WilmerHale
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FCPA ENFORCEMENT ACTIONS
RELATED TO INDIA
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Cognizant (February 2019) – Payments To Indian
Officials For Construction Permits
 SEC $6M civil fine, $16.4M in disgorgement, and $2.8M in prejudgment interest for bribery,
internal accounting controls, and books-and-records violations. DOJ declined to pursue
criminal charges.
 Cognizant is a global information technology and business process service. A substantial
portion of the workforce was located in India. Cognizant India is a wholly owned subsidiary
of the US parent.
 The SEC’s settlement papers allege that between 2013 and 2014, multiple payments
between $770,000 and $2 million were authorized by the company to pay government
officials to issue planning, environmental, and construction permits in Chennai, Pune, and
Siruseri. As a result of the improper payments, the SEC found that Cognizant realized
benefits of $16,394,351.
 Additionally, the unlawful payments were paid from Cognizant India’s bank accounts and
were not accurately reflected in Cognizant’s consolidated books and records.
 Cognizant did not adequately enforce its policy against bribery and failed to provide
reasonable assurance that its Indian subsidiary maintained accurate and complete records.
 Cognizant voluntarily disclosed the misconduct in a timely manner and was cooperative with
the government. It also fired relevant personnel, undertook extensive remedial measures
such as enhancing compliance regimes, hiring additional personnel, and conducting
trainings.
WilmerHale
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DOJ Indicts Cognizant CEO, CLO;
SEC Charges Cognizant CEO, CLO, and COO (2019)







Gordon J. Coburn was the president of Cognizant. Coburn oversaw Cognizant’s acquisition and
development of property in India. Steven Schwartz was the Exec. Vice President, Chief Legal and
Corporate Affairs Officer of Cognizant. Schwartz was responsible for managing Cognizant’s
global legal, government affairs, and security teams as well as Cognizant’s compliance functions.
Sridhar Thiruvengadam was the Chief Operating Officer of Cognizant.
Coburn and Schwartz are alleged to have violated the following provisions: anti-bribery, booksand-records, internal accounting controls, making false or misleading statements in connection
with filing SEC documents. Both allegedly executed the aforementioned bribery and subsequent
records manipulation scheme for which Cognizant was charged. Additionally, both allegedly lied
to auditors and Coburn was found to have signed false management representation letters,
leading to both executing false or misleading certifications in said letters. Coburn and Schwartz
are currently awaiting trial.
Per the SEC’s papers, Thiruvengadam allegedly caused false statements to be made, caused
books and records to be falsified, and knowingly circumvented internal accounting controls. He did
so by signing false management representation subcertifications in connection with Cognizant’s
2014 through 2016 audits. Additionally, during the course of the bribery scheme, one of
Thiruvengadam’s subordinates was made aware of improper payments and subsequently told
Thiruvengadam. In subsequent conversations, Thiruvengadam raised no objection to the
proposed scheme. Thiruvengadam cooperated in the investigation and was not charged by the
DOJ. He was, however, assessed a $50,000 civil penalty for his role in the Cognizant bribery
scheme.
WilmerHale
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Walmart (June 2019) – $283M in Criminal and Civil Penalties
for Books and Records and Internal Controls Violations











Walmart was charged with violating the books-and-records provisions and internal accounting controls
provisions. To settle its charges, Walmart entered into a Non-Prosecution Agreement (NPA) with the DOJ
and paid a $138M criminal penalty along with settling with the SEC for $120M in disgorgement, and $25M
in prejudgment interest. Finally, a condition of the settlement was the imposition of an independent
monitor.
According to the government’s papers, between 2000 and 2011, Walmart’s subsidiaries in Brazil, China,
India, and Mexico operated without sufficient anti-corruption internal controls and, therefore, paid certain
third parties “without reasonable assurances that certain transactions were consistent with their stated
purpose or consistent with the prohibition against making improper payments to government officials.”
In India specifically, the government alleged that Walmart’s internal control failures allowed Walmart to
retain third-party intermediaries to make improper payments on Walmart’s behalf and obtain store
operating permits and licenses.
The government’s papers stated that Walmart did not react sufficiently to compliance red flags in the
relevant countries.
Walmart did not voluntarily disclose the wrongdoing but fully cooperated with the DOJ’s investigation in all
countries (and received commensurate cooperation credit) save for Mexico, where the DOJ concluded
the company’s cooperation was not complete. Walmart also undertook significant remedial measures,
such as enhancing anti-corruption and compliance programs as well as relevant accounting controls
(including but not limited to the hiring of appropriate personnel and more robust training).
In October 2018, Walmart settled a shareholder class action relating to its disclosures about the
investigation for $160 million.
WilmerHale
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Stryker (September 2018) – Controls Not Sufficient
to Detect the Risk of Improper Payments
 SEC settlement resulted in $7.8M total monetary sanctions for internal
controls and books-and-records violations in India, China and Kuwait;
independent monitor appointed for 18 months.
 This was Stryker’s second FCPA settlement in 5 years.
 The SEC alleged Stryker’s controls were “not sufficient to detect the risk of
improper payments” (emphasis added) despite no such payments being
alleged.
 Stryker manufactures and distributes medical devices/products and has a
wholly-owned subsidiary in India.
 Stryker India failed to maintain documentation for 27% of transactions tested
in an audit.
 According to the SEC’s allegations, upon request of certain private hospitals
in India, Stryker India’s dealers inflated invoices for the sale of orthopedic
products. The invoiced price was far above the price that those hospitals had
directly negotiated with Stryker India and actually paid to Stryker India’s
dealers. These hospitals were able to gain a windfall from passing on the
higher (invoiced) prices to their patients or their insurance companies.
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Beam Inc. (July 2018) – Payments to Government
Officials Through Third-Party Promoters
 SEC settlement resulted in approximately $8.2M in total monetary
sanctions.
 Beam is an alcohol company; Beam India is a wholly owned sub.
 The SEC alleged that between 2006 and 2012, Beam India made
improper payments to various government officials. In certain markets,
Indian state government regulated the distribution and retail sale of
alcohol.
 Payments to government officials were made through third-party
promoters. These promoters, allegedly with Beam India’s knowledge and
authorization, directed payments to government officials to secure orders
of Beam products and favorable placement in retail stores. Payments
were falsely characterized in Beam India’s books and records.
 Beam India also allegedly made improper payments to government
inspectors.
 The facts at issue were similar to the SEC’s 2011 settlement with Diageo.
WilmerHale
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Alere (2017) – Unrecorded Commissions Paid
to Government Officials
 SEC settlement involved $13M in total monetary sanctions for
accounting fraud and books-and-records violations in several
countries, including India.
 Alere is a Massachusetts-based medical manufacturing
company.
 The SEC alleged that a distributor agreed to pay local
governmental officials a four percent commission to increase
orders for medical testing kits.
 The SEC alleged that Alere India’s VP of Marketing and Sales
approved the commission, and the India Distributor
incorporated the increased commission amount into the prices
for the test kits. Alere India failed to record the additional
commission in its books and records.
WilmerHale
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Mondelēz & Cadbury (2017) – Expansive Use
of Internal Controls Provision
 $13M SEC civil penalty for violating books-and-records and
internal controls provisions.
 Mondelēz is a Virginia-based company that manufactures food and
snacks; Mondelēz acquired Cadbury, a UK company.
 The SEC alleged that Cadbury India hired a third-party agent to
obtain licenses and approvals for a chocolate manufacturing
facility. The company did not perform due diligence on the agent.
 The agent was paid over $90,0000 for services—such as
completing license applications—while the SEC determined
Cadbury India employees actually prepared these license
applications.
 SEC did not allege that improper payments were made to Indian
government officials; instead, the company’s failure to conduct due
diligence “created the risk that funds paid…could be used for
improper or unauthorized purposes.”
WilmerHale
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Embraer (2016) – Global Resolution for
Internal Control Failures
 Global resolution with the SEC, the DOJ and Brazilian authorities to
pay more than $205M to resolve corruption allegations; independent
monitor for at least three years.
 Embraer entered into a three-year DPA with the DOJ, admitting to its
involvement in a conspiracy to violate the FCPA’s anti-bribery and
books-and-records provisions and to its willful failure to implement an
adequate system of internal accounting controls.
 The DOJ alleged—among other international conduct—that
approximately $5.76M was paid to an agent in India in connection with
the sale of three specialized military aircraft for India’s air force.
 These payments were allegedly falsely recorded in Embraer’s books
and records to conceal the nature of the payments.
 The DOJ charged Embraer with failing to devise and maintain
adequate internal controls; the SEC additionally focused on Embraer
employees circumventing controls that did exist.
WilmerHale
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Louis Berger International, Inc. (2015) – Payments to
Government Officials Through Third-Party Vendors
 $17.1M criminal penalty; compliance monitor for three years.
 LBI is a New Jersey-based construction management company.
 The DOJ alleged that between 1998 and 2010 LBI paid $3.9M
in bribes to officials in India, Indonesia, Vietnam, and Kuwait to
secure construction management contracts in those countries.
 LBI concealed the payments by characterizing them as
“commitment fees,” “counterpart per diems,” “marketing
fees,” and “field operation expenses.”
 Third-party vendors submitted false invoices to generate
payments from LBI; payments tracked on a spreadsheet.
 James McClung, Senior Vice-President in charge of LBI’s India
operations, pleaded guilty to violating the FCPA by participating
in the scheme.
WilmerHale
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United States v. Dmitry Firtash et al. (N.D. Ill 2013) –
Indicting 6 Individuals for Authorizing Bribes
 Six foreign nationals allegedly engaged in international racketeering conspiracy
involving bribes of Indian government officials in exchange for titanium mining
licenses and approvals.
 Defendants allegedly authorized bribes exceeding $18.5M. Conspiracy included
sale of titanium products to unnamed “Company A” headquartered in Chicago.
 Defendants are two Ukrainians, a Hungarian, a Sri Lankan, and two Indians (one
of whom is a US Green Card holder and the other is an Indian MP).
 Though the indictment was filed in June 2013 and unsealed in April 2014, the case
remains ongoing. Austrian courts at first refused to extradite Firtash, one of the
Ukrainian defendants, to the United States. This ruling was overturned on appeal
on February 21, 2017. On December 12, 2017, the Austrian Supreme Court stayed
Firtash’s extradition pending its review of decision below.
 Defendants renewed their motions to dismiss their indictments in the United
States, relying on the Second Circuit’s 2018 decision in Hoskins, but were
subsequently denied in June 2019.
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Oracle (2012) – Side Funds Maintained by
Distributors
 Oracle settled SEC books-and-records and internal controls charges for a
$2M civil penalty.
 Oracle is a California-based computer technology company.
 Oracle’s Indian subsidiary sells its products to, among others, government
customers through distributors that retain the margin between the amount
paid by the customer and the amount paid to the subsidiary.
 According to the SEC’s allegations, the subsidiary structured transactions
to create extra margins for distributors in certain instances, essentially
creating off-the-books side funds.
 Subsidiary employees then directed distributors to make payments from
the side funds to sham entities.
 The “parked” funds allegedly “created a risk that they potentially could be
used for illicit means, such as bribery or embezzlement.”
 No allegation of bribery.
WilmerHale
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Pride Int’l (2010) – Payments to Judicial
Officer Through Third-Party Bank Account
 Pride International is an oil and gas services company.
 Government settlement papers alleged that managers at
Pride’s French subsidiary (including the legal director)
authorized payment of $500K to a judge of the Indian
Customs, Excise, and Gold Appellate Tribunal to secure a
favorable determination in a customs duties and penalties
dispute.
 Payments were made through a third-party company’s bank
accounts in Dubai.
 The estimated value of the favorable decision was $10M.
 Pride’s French subsidiary pleaded guilty; Pride International
entered into a DPA with DOJ.
 For this and other conduct, Pride entities paid DOJ/SEC
$56.2M.
WilmerHale
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GLOBAL ENFORCEMENT
DEVELOPMENTS RELATED TO INDIA
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 United Kingdom
In July 2014, the UK Serious Fraud Office brought criminal charges
against the British subsidiary of Alstom, as well as two British
nationals, for corrupt practices involving transport projects in India,
Poland, and Tunisia. The company allegedly paid €3.3M in bribes
disguised as consultancy fees to secure infrastructure contracts
relating to Delhi Metro construction.

 Canada
In August 2013, Nazir Karigar, a former agent of Cryptometrics,
became the first individual to be convicted of violating Canada’s
Corruption of Foreign Public Officials Act. Authorities alleged that
Karigar offered to bribe Indian officials to rig the bidding process for
Air India contracts.
Karigar was sentenced to three years in prison. In 2017, his
conviction was upheld by a Canadian appeals court.
In March 2019, American Robert Barra and Briton Shailesh Govindia
were each sentenced to 30 months’ imprisonment in the
Cryptometrics case.
WilmerHale
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 Norway
 In January 2014, Norwegian authorities fined the fertilizer company Yara
International $48M for bribing officials in India and Libya and making corrupt
payments to a supplier in Russia. Yara allegedly agreed to pay $3M in bribes
to the relative of an Indian government official in connection with a joint
venture with an Indian government controlled entity. Norwegian Authorities
also indicted four Yara executives, who were initially sentenced to prison
terms ranging from 2 to 3 years. Subsequently, three of the executives had
their charges dismissed, or were acquitted by the appeals court. Yara’s former
chief legal counsel was given a seven year sentence, believed to be the
longest sentence ever given in a Norwegian white-collar case.

 World Bank/Australia
 In 2017, the World Bank debarred MEC (India) Pvt. Ltd., a subsidiary of the
Australia-based engineering firm SMEC International Pty. Ltd., for 6 months
because of evidence of “inappropriate payments.” As part of the settlement,
SMEC will enhance its compliance program to align with the World Bank’s
Integrity Compliance Guidelines.
 Stemming from the same conduct, the Australian Federal Police (AFP)
announced in 2017 that they were investigating SMEC’s chairman and several
top executives over allegations of foreign bribery tied to a water infrastructure
project in India.
WilmerHale
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Questions?
Jay Holtmeier
WilmerHale
jay.holtmeier@wilmerhale.com
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An In-House Perspective
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NAVIGATING CORRUPTION RISKS IN
INDIA
FEBRUARY 5, 2020
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Around the world nearly 1 in 4 said that they paid a bribe
when accessing public services in the last 12 months –
Transparency International
• TI surveyed citizens globally asking about their direct personal experience of
bribery in their daily lives
• 74% of those surveyed in India believed that corruption in their country had
worsened
• Political parties, police, public officials, judiciary were all perceived to be
affected by corruption
• 44% believed that their government’s actions to fight corruption were
ineffective
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India’s Corruption Perception Index Ranking and Score
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I n d i a ’ s

R i s k

P r o f i l e
India is ranked 80 out of 180
countries/territories

India’s CPI Score is 41 out of 100
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World Bank 2020 Survey
• Ease of Doing Business (EDB)
• Starting a Business
• Dealing with Construction Permits
• Getting Electricity
• Paying Taxes
• Registering Property
• Enforcing Contracts
India ranked 63 out of 190 countries
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What boosted India’s ranking?
Starting a Business:
• Merged the applications for Permanent Account
Number (PAN) and the Tax Account Number (TAN)
• Improved online application system
• Mumbai merged the applications for VAT and the
profession tax
Trading Across Borders:
• Reduced import border compliance time in Mumbai by
improving port infrastructure
• Export/import costs reduced by eliminating merchant
overtime fees and use of electronic and mobile
platforms
Construction Permits
• Implemented online building permit application system
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Paying Taxes
• Electronic payment of Employees’
Provident Fund is now mandatory
Enforcement of Contracts
• Introduced the National Judicial Data
Grid which generates KPIs of local court
cases
Resolving Insolvency
• Adopted new insolvency and bankruptcy
code

I n d i a ’ s

R i s k

P r o f i l e

UN Human Development Index (HDI) – India
Ranking
• Measures the average achievements in: life expectancy,
education and per capita income
• India is ranked 129 out of 189 countries
• Norway, Switzerland, Ireland and Germany occupied top four
positions
• India’s neighbors: Sri Lanka (71) and China (85) ranked higher.
While Bhutan (134), Bangladesh (135), Myanmar (145), Nepal
(147) Pakistan (152) and Afghanistan (170) hovered near bottom
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Judicial Independence
• World Economic Forum measures the
perceived independence of the judiciary
from influences from government, citizens
or business
• Scores range from 1 (heavily influenced) to
7 (entirely independent)
• India is ranked 53rd out of 137 countries
• Finland and New Zealand are ranked 1 and
2
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P r o f i l e

World Bank – Rule of Law Index
Measures the extent to which citizens have confidence in
and abide by the rules of law
• India is ranked 68 out of 200 countries
• Similarly, India ranked 55 out of 113 countries in
World Justice Project
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Corruption is Still Thriving in Modi’s India
• Despite campaign promises to clean up corruption in India –
corruption is still pervasive
• Election promises remain just a promise
• Attempt to get rid of “black money” by eliminating the 500 and
1000 rupee note hit the country’s poor
• Corruption amongst the nation’s rich is thriving
• “Persistent corruption is usually a big impediment to spreading
the benefits of economic growth from a narrow elite to the
masses.” – Forbes Jan 2019
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Transparency International India Survey
• 1 in 2 Indians paid a bribe at least once in the past year
• While bribery had actually been reduced by 10% over past
year, “it remains rampant with 51% of respondents
admitting they had paid bribes”
• Property registration and land issues were the biggest
sectors of corruption with more than 25% of respondents
stating that they had paid bribes to the local government
agencies
• Bribes also paid to tax department, transport office,
municipal corporations and a myriad of other local agencies
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Causes of Persistent Corruption
• Excessive bureaucracy and regulation
• Procedures are complicated and not transparent
• Several layers of approvals required to obtain licenses/permits
• Embedded practice of using “agents” to interface with
government agencies
• Civil servants grossly underpaid
• An accepted practice of “tips” to civil servants
• Majority of corruption occurs at lower levels of government
• More than half of reported bribe demands were for nominal
amounts
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Government Touch Points
Taxing Authorities
• Myriad of taxing agencies provide
“opportunities” for bribery
• Income taxes
• Tax Deducted at Source (TDS)
• Service taxes
• Octroi or Local Body Tax
• Value Added Tax
• Works Contract Tax
• Central Sales Tax
• Central Excise
• Service tax
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Government Touch Points
Licenses, Permits and Inspections
• Electrical Safety inspections
• Mechanical Equipment inspections
• Labor Department inspections
• Lift/Elevator Licenses and inspections
• Pollution Control Board inspections and
Consents to Establish/Operate
• Factory License Renewals
• Fire Safety inspections
• Police inspections – labor issues and
workplace accidents
• Health Department inspections
• Diesel storage inspections
• High Rise Building inspections
• Sanitation Department plumbing inspections
• Energy Meter Testing reports
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Navigating the Risks
Risk Mitigation
• Determine government touchpoints
• Avoid use of third party intermediaries
• Use online governmental approval processes
• Implement Know Your Supplier Program
• Analyze Vendor Master List
• Categorize High Risk Vendors (HRVs)
• Conduct Enhanced Due Diligence on all HRVs
• Conduct “drive-by’s” to ensure that vendor exists
• Conduct in-person meetings with vendors where
possible
• Ensure that all vendor contracts have anti-corruption
and audit rights language
• Conduct ABAC training of high risk vendors
• Establish Do Not Do Business list to block use of
vendors found to use unethical business practices
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Navigating the Risks
Risk Mitigation
• Audit high risk vendor transactions to ensure
payments are for legitimate services
• Conduct red flag/warning sign training for finance
function
• Conduct interviews of key employees to assess risk
awareness
• Establish stringent controls around employee
advances, travel expenses and petty cash
• Monitor all licensing and permitting activities
• Conduct regular and periodic forensic reviews of
business practices and control environment
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Navigating the Risks
Risk Mitigation
Train on Red Flags/Warning Signs
• Vendors with no outward indicia of existence
• Multiple intermediaries
• Requests for payment in a third country
• Requests for payment in cash
• Requests for payment to an unknown third party
• Unusually large commissions
• Political or charitable contributions
• Poorly documented expenses
• Incomplete or inaccurate information provided by
party
• Refusal to certify compliance
• Significant corruption issues in country
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2020 INITIATIVES

Page 47

FCPA in India 2020:
Compliance Strategies
Forensic accounting perspective
5 February 2020
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Times of India survey results
Survey of 190k respondents: India
Corruption Survey conducted by
LocalCircles and Transparency
International India.

Source: https://timesofindia.indiatimes.com/india/1-in-2-indians-paid-a-bribe-in-2019/articleshowprint/72257889.cms
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I paid a bribe (http://www.ipaidabribe.com/)
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Why are bribery and corruption still persistent?
Top five factors facilitating bribery and corruption

1

Weak law enforcement

2

Numerous government “touch points”

3

Complicated and multiple taxes and licensing system

4

Lack of will for making an effort
in getting permissions the right way

5

To get unfair advantage in business

“Automation of all procedures or processes involving interface with the Government is the ideal it needs
to focus on. Doing away with person-to-person interface (to the extent feasible), especially for
approvals, services, licenses, etc., would greatly reduce the scope for corruption.”
- Respondent from an Indian MNC
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Pre-bid
discussions

►

Tendering

►

Contracting

►

Execution of
contract

►

Collection of
account
receivables

►
►
►
►

Licenses,
Permits
Approvals
Inspections
Audits
Submissions

Common approaches

Customer

►

►

Regulator

Need for interaction arises as…..

Government touch points

Third party / Sales
Intermediary

Payments for:
►

►
►
►
►
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Confidential information
around pre-bids & postbids
Tendering /backdoor
entries
Commission / margin
Accounts receivable
Entertainment for
government officials to
maintain relations
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Employee

Reimbursement:
►
►
►
►

Payments for meals
and entertainment
Gifts & sponsorship
Charitable donations
Improper payments

Petty cash:
►
►
►

Employee
Cash voucher
Expense recorded
as office
maintenance/
miscellaneous etc.

Government interaction at a glance

a

FDA

a

a

Service
tax

W&M

a

Shops & Establishment

a

Police

a

a

Sales tax

a

a

Labour
law

a

Logistics

Lift
license

Pollution Control Board

a
a
Indian
company

Sourcing

Imports

a

Electricity
board

Octroi

Road
permits

a

Fire
department

a

Municipal
dept.

Manufacturing

CHA

Customs

a
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Companies
Act

Tax compliance

Local + imports

a

Income
tax

Production
DGFT
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a

Excise

a

Labour law
officials

Example of licenses and permits challenges

57

Number of approvals a
builder needs to construct
a property

172

Number of documents a
builder has to produce

Conversion of land
and change of land
use
Step 1

Pre-approval NOCs
and clearance from
agencies

40

Number of departments
of central and state
governments and
municipal corporations a
builder engages

Occupancy certificate

Plan sanction
Step 4

Step 5

Step 3

Step 2

Some of the permits required
Conversion of land use




NOC from electricity board 
Sanction of development plan
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NOC from Airport Authority of India 
NOC from fire service department

NOC from Ministry of Environment and Forest Clearance
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Evolving landscape of ABAC environment
Issues/challenges

Modus operandi

Communication trail

► Operating licenses
► Government sales
► Starting business

►Shift from direct to
indirect modes - Through
agents, liasoning agents,
consultants etc

►Verbal
(informal),
SMS, instant
messaging

Impact/ action

Identified by
► Whistleblowing
► Media probes
► Public interest
litigations
► Right-To-Information
(RTI) inquiries

► Termination of employees
► Setting up ABC compliance
programs
► Regular training to
employees
► Implementation of third party
due diligence programs

► Implementation of
independent monitoring
mechanism
► Investigation by local law
enforcement agencies
► Heightened auditor
sensitivity

Latest Trends in Cash Generation/ Accounting
► Routing through CSR expenses/ vendors
► Paying periodic performance bonus to vendors
assisting with license work
► Gift cards
► Pay from pocket
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► Accounted under entertainment expenses
► Accounted as consultancy expenses
► Accounted under donations
► Cash fund maintained with third parties
► Gold Coins
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How potential irregular payments routed
► Shell companies - Generating cash
through payments made to shell
companies (onboarded without due
diligence)

► Payment through employees Payment to vendor through employee
reimbursements without supporting
documents

► Licenses and Permissions - Payment
to third party to obtain licenses, clear
annual inspection and obtain
permission

► Government inspections and audits
- Gifts and entertainment with govt.
inspectors or auditors to ensure ‘no
findings’ report

► Labour department - Payments to
labour contractors for ghost employees
to generate funds

► Customs (imports/exports) Customs broker agent paid in its
invoice

► Sale to govt. customers - Gifts and
entertainment to govt. officials to
procure orders
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Overview of ABAC framework leading practices
► Strong,

explicit, visible,
and active support and
commitment from the
Top management

► Articulation

and
communication of
policies and procedures
diligence and
background check of the
employees in sensitive
functions

► Background checks

and due
diligence of third parties

Internal
framework

External
procedures

clauses in the third party
contracting documents

► Right

to audit third party
books

► Due

► Training
Monitoring and
review

► Training

and awareness

► Periodic

review of the compliance processes and procedures

► Monitor

► Fraud and corruption

and communication

► Annual

certifications and
signoffs

and review of financial transactions pertaining to execution of the project

► Maintain

appropriate documentation (e.g. contracts, PO, invoices, payment documentation, evidence
of work performed) pertaining to the execution of the project

► Provide
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regular updates and reports to the board
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Fostering an ABAC culture within organizations
Benefits of adopting an ABAC compliance program
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Setting the right tone at the top within the
organisation to indicate zero-tolerance to
bribery and corruption

Establishing a culture of integrity,
transparency and compliance

Streamlined processes and policies
which captures ABAC aspects

Enhancing the perception of the
organisation

Strengthening the third party ABAC
compliance framework including due
diligence– For instance bankers,
contractors, consultants

Demonstrating to enforcement
agencies and regulators that the
organization is seeking to be in line with
the latest standards

Increased awareness among employees
and third parties;
Consistent communication on ABAC
across locations

Setting an example by implementation of
a compliance program/ adoption of
standard

Finance and audit teams better equipped
on maintenance of records and
identification of red flags

Increased transparency among
stakeholders on dedication and intent
towards ABAC

Strengthening the overall vigilance
mechanism

Addressing on-the-ground challenges
faced by personnel in their day-to-day
activities

05 February 2020

FCPA in India 2020: Compliance Strategies

Sample FCPA compliance program framework
Setting the Proper Tone
FCPA
Prevention
Policies

Code of
Ethics

Proactive
FCPA
Awareness
Training

Reactive

FCPA
Risk
Assessment

FCPA
Controls
Monitoring

Proactive
Program assessment
Conduct FCPA
Risk
Assessment

Results
drive
monitoring

FCPA
Monitoring

Implementation review
Substantive review

`

Risk
assessment
criteria

High risk
geographic
markets

Imports/
exports/
certifications

Government
customers /
intermediaries
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Government
touch points –
/ taxes/
licenses/ etc.

Travel,
entertainment
and gifts,
petty cash

Response
Plan

How some of the potential irregular payments are
accounted in the books


‘follow up charges’



‘redemption charges’



‘renewal charges’



‘consultancy charges’



‘securing consent’



‘for government liaisoning’



‘for obtaining license’



‘for sponsoring annual day’



for miscellaneous work’



‘other charges’



‘for facilitating permits’



‘documentation charges’



‘for clearances’



‘to expedite approval’



‘for obtaining approvals’



‘environment consultancy charges’



‘for government entertainment’



‘for getting NOC’



‘gifts for government officials’



‘retainership for statutory compliance’



‘meals with government officials’



‘incidental expenses’



‘for processing



‘examination charges’
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Example of a trial balance with higher risk ledger
accounts
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Example of a trial balance with higher risk ledger
accounts
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Example of search terms and higher risk transaction
selections
Key word
search terms
Transactions
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Example of red flags in transaction supporting
documentation
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Example of red flags in transaction supporting
documentation
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Example of red flags in transaction supporting
documentation
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Example of red flags in transaction supporting
documentation
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Example of red flags in transaction supporting
documentation
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Example of red flags in transaction supporting
documentation
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Example of red flags in transaction supporting
documentation
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Contact information
Jeff Everson
EY – Forensic & Integrity Services
jeff.everson@ey.com
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