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Preface
The recent financial crisis has resulted in the largest number of bank failures since the savings and loan
crisis in the late 1980s and early 1990s (“S&L Crisis”). In March 1982, as the General Counsel to both
the Federal Home Loan Bank Board and the Federal Savings and Loan Insurance Corporation (which was
later merged into the Federal Deposit Insurance Corporation (“FDIC”)), I introduced the policies and
standards upon which directors and officers of failed banks would be held responsible for any
misconduct. Those policies were followed by a similar statement issued in 1992 by the FDIC.
During the S&L Crisis, directors, officers, attorneys, accountants and other professionals became the
prime targets of litigation conducted by the FDIC and the Resolution Trust Corporation (“RTC”) seeking
to recover losses sustained by failed banks. In the aftermath of the S&L Crisis, the FDIC and the RTC
brought suit or settled claims against hundreds of former directors and officers of failed banks and
recovered approximately $1.3 billion in claims against former directors and officers. The FDIC is now
again initiating an aggressive litigation strategy against the former directors and officers of recently failed
banks.
In preparation for this latest wave of litigation, the FDIC has been increasing its internal legal staff and
engaging outside law firms to perform professional liability investigations and to prosecute claims. To
date, the FDIC has commenced twenty-nine lawsuits as of April 25, 2012 against former directors or
officers of recently failed banks. In addition, the FDIC has announced that it has authorized lawsuits
against 493 individuals for D&O liability in connection with recently failed banks in an effort to recoup
over $8 billion in losses.
While seeking to recover from those responsible for a bank’s failure is a fundamental part of any system
that includes a federal safety net (such as FDIC deposit insurance), the FDIC’s decision to commence
failed bank litigation should not be influenced by a desire simply to collect damages from anyone who
happened to be at the scene of the accident when the bank failed, whether or not they were responsible for
the bank’s failure or its losses. Any decision by the FDIC to sue the former directors and officers of a
failed bank should only be made in compliance with the highest standards expected of a federal agency
when it mounts an attack on an individual.
This guide has been prepared to assist directors and officers who may potentially find themselves
opposite the FDIC in a lawsuit to understand how to avoid an investigation or to respond as effectively as
possible.
Thomas P. Vartanian
Washington, D.C.

© 2012 Dechert LLP. All rights reserved. Materials have been abridged from laws, court decisions, and administrative rulings and should not be considered as
legal opinions on specific facts or as a substitute for legal counsel. This publication, provided by Dechert LLP as a general informational service, may be
considered attorney advertising in some jurisdictions. Prior results do not guarantee a similar outcome.
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FDIC Professional Liability Investigations
An insured depository institution (“bank”) fails when it is seized by its primary banking regulator and its
charter is terminated. The bank’s primary regulator immediately appoints the FDIC as receiver for the
bank (or, in rare circumstances, as conservator for the institution). By operation of law, the FDIC, as
receiver, succeeds to all rights, titles, powers and privileges of the insured depository institution, and of
any stockholder, member, accountholder, depositor, officer or director of such institution with respect to
the institution and the assets of the institution.
It is important to note that the FDIC wears several hats: (i) in its capacity as a regulator, the FDIC has
back-up supervisory responsibility for all insured depository institutions and is the primary federal
regulator of state non-member banks; (ii) in its corporate capacity, the FDIC is responsible for
maintaining the Deposit Insurance Fund (“DIF”); and (iii) in its capacity as receiver or conservator, the
FDIC has responsibility for resolving or rehabilitating failed insured depository institutions. As a result
of these distinct roles, an action commenced by the FDIC in its capacity as receiver of a failed bank is not
a claim by the FDIC in its corporate capacity as a regulatory agency.
Among the most important assets acquired by the FDIC, as receiver, is the right to bring professional
liability claims against a failed bank’s former directors and officers and its accountants, attorneys,
appraisers and other professionals. Professional liability claims are claims brought by the FDIC to
recover losses sustained by a failed bank as a result of the acts or omissions of the bank’s former directors
and officers and other professionals, and such claims may ultimately result in civil claims.
Following the closure of an insured depository institution, the FDIC’s professional liability division will
conduct an investigation to determine, among other things, whether the failed institution’s former
directors, officers or third-party professionals were responsible for the institution’s losses and, if so, how
to hold them accountable. The FDIC’s professional liability section generally opens as many as eleven
different types of professional liability investigations with respect to each failed institution, including, but
not limited to, investigations of directors, officers, attorneys, accountants, fidelity bond carriers,
appraisers and perpetrators of mortgage fraud. The extent to which the FDIC will investigate the
circumstances surrounding the failure of an insured depository institution will depend upon several
factors, including the extent of any losses suffered by the institution. If the institution has suffered
relatively few losses, the FDIC may take the view that any investigation or lawsuit conducted to recoup
such small losses would not be cost effective. Whether the FDIC initiates an investigation or ultimately
brings a lawsuit does not ensure that the primary state or federal bank regulators will not begin their own
administrative enforcement proceedings, or that the Department of Justice (“DOJ”), which has
jurisdiction with regard to criminal liability and concurrent jurisdiction with regard to civil liability, will
not also jump into action. Thus, there may be multiple fronts to be concerned about after a financial
institution fails.
During the course of a professional liability investigation, the FDIC may make a pre-litigation demand on
the former directors or officers of the failed bank for the payment of civil money damages and may send a
copy of the demand letter to the appropriate insurance carrier(s). The purpose of such demand letters is to
put the director or officer on notice of a potential lawsuit and to provide the requisite notice to the
appropriate insurance carrier(s) of a “claim” made against the insured director and officer under the
applicable insurance policy, in order to preserve insurance coverage as a potential source of recovery in
the event that litigation is commenced and liability is established.
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The FDIC reportedly has already sent hundreds of “demand” letters to former officers, directors and other
employees of failed banks, as well as to their professional liability insurers, putting them on notice of
potential claims. While the FDIC generally does not publicly release its demand letters, they may become
public through disclosure in court proceedings, among other avenues. For instance, the demand letter sent
by attorneys representing the FDIC to fifteen directors and officers of BankUnited, FSB, which was
closed by the Office of Thrift Supervision in May 2009, was attached to a motion filed in a bankruptcy
court. In addition to sending demand letters, the FDIC may issue subpoenas to the former directors and
officers of a failed bank requiring them to testify at a deposition or produce documents relating to their
personal financial affairs, including a personal financial statement showing their net worth. Such
subpoenas may be issued prior to the FDIC actually initiating a lawsuit.
The FDIC’s Office of Inspector General (“FDIC OIG”) also may conduct an independent investigation
into the reasons for an institution’s failure. The FDIC OIG’s Office of Material Loss Reviews is
statutorily required to complete a “material loss review” with respect to the failure of insured institutions
that cause material losses to the DIF. A material loss review consists of an investigation of the FDIC’s
supervision of the institution, including the implementation of prompt corrective action, a determination
as to why the institution’s problems resulted in a material loss to the DIF and recommendations to prevent
future losses. The FDIC-OIG’s material loss reports may also identify the actions or omissions of the
institution’s former directors and officers as a major cause for the institution’s failure. As such, these
reports may act as a road map for the FDIC and other potential plaintiffs to follow in seeking to bring
professional liability claims against those allegedly responsible for the institution’s failure, including
directors and officers.
An FDIC professional liability investigation may take an extended period of time to complete. The FDIC
has a stated goal of seeking to make a decision whether or not to pursue professional liability claims
against a failed institution’s former directors, officers and other professionals within 18 months of the
institution’s failure. The FDIC does not always complete its investigation within 18 months, however,
and there may be a significant time lag between the date of an institution’s failure and the date on which
any litigation is actually commenced by the FDIC. In that regard, the FDIC generally has three years
from the date a bank fails and the receivership begins to bring a breach of fiduciary duty case against the
former directors and officers of a failed depository institution. As part of the investigation process,
however, the FDIC may seek to enter into tolling agreements with potential defendants to allow
settlement discussions to proceed without the need for the FDIC to file a lawsuit within the otherwise
applicable statute of limitations.
In addition to conducting an investigation to determine the possibility of bringing civil claims arising
from a bank’s failure, the FDIC’s investigators will seek to identify signs of possible criminal activity.
While the FDIC has no criminal jurisdiction, it may refer potential cases to the DOJ. The FDIC OIG also
may work with the Federal Bureau of Investigation on matters involving suspected criminal activity.
Directors and officers of a failed institution should be alert to the possibility that they may be the subject
of both civil and criminal claims. Individuals may wish to assert certain rights, including Fifth
Amendment rights, in a criminal proceeding that may not be available or may have adverse consequences
in a civil suit. The existence of parallel investigations or judicial proceedings may have a significant
impact on defense strategy.
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CASE STUDY
In July 2010, two former senior officers of Integrity Bank of Alpharetta, Georgia, a $1 billion
institution that was placed into FDIC receivership in August 2008, pled guilty to criminal charges
that included counts of conspiracy to commit bank fraud, receiving bribes, tax evasion, securities
fraud and insider trading. This law enforcement action was part of President Obama’s interagency
Financial Fraud Enforcement Task Force, which was established in November 2009 to wage an
aggressive, coordinated and proactive effort to investigate and prosecute financial crimes. The task
force includes representatives from a broad range of federal agencies (including each of the federal
banking agencies), regulatory authorities, inspectors general and state and local law enforcement
who, working together, bring to bear a powerful array of criminal and civil enforcement resources.
Cases such as this point out the need to treat even what may appear to be a civil-focused
investigation of a bank failure with great care given the potential for DOJ intervention under either
its civil or criminal authority.

While the FDIC is the most likely plaintiff in any lawsuit against the former directors and officers of a
failed bank, other potential plaintiffs include the institution’s shareholders, creditors and employees, other
government agencies, other federal or state banking regulators through their enforcement authority
jurisdiction and the trustee of the institution’s holding company if the parent is placed in bankruptcy.
These potential plaintiffs may “compete” with one another in order to establish their right to sue the
directors and officers of a failed institution in order to recoup their losses.
While such actions are beyond the scope of this manual, the FDIC and its sister agencies have also sought
recoveries from third party advisors, vendors and holding companies and their shareholders that might
have been responsible for the failure of the bank. Indeed, lawyers and accountants have frequently been
sued where there is an alleged connection between their actions and a loss to the bank. Holding
companies and their shareholders have not often been the target of an FDIC claim, but there is at least one
significant precedent to note. After Superior Bank, FSB, of Hinsdale, Illinois failed in 2001, the FDIC
Inspector General found that “the failure of Superior Bank was directly attributable to the Bank’s Board
of Directors and executives ignoring sound risk management principles.” Without a suit being filed,
owners of the thrift’s holding company agreed to pay $460 million to the FDIC to settle all claims.
More recently, as a result of the failure of Guaranty Bank, of Austin, Texas in 2009, the FDIC has
assigned certain receivership claims to the liquidation trustee in the bankruptcy proceeding of the thrift’s
holding company, Guaranty Financial Group, Inc. (“GFG”). The liquidation trustee has brought an
action against GFG’s former parent company, Temple-Inland, Inc., alleging fraudulent transfers for the
benefit of Temple-Inland and a breach of fiduciary duty in connection with Temple-Inland’s spin-off of
GFG. These cases often raise more complex issues and defenses than D&O cases do.
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FDIC INVESTIGATIVE ELEMENTS
During an FDIC professional liability investigation of the failure of an insured depository
institution, the FDIC’s investigators and attorneys will seek to:


Determine the reason for the institution’s failure;



Gather evidence of potential fraud that may have contributed to the institution’s failure;



Identify any cause of action against directors, officers or other professionals who
contributed to the failure;



Preserve bankers bond and director and officer insurance coverage for any potential or
existing claim;



Maintain and protect the integrity of the bank’s records; and



Establish the chain of custody for such records.

The FDIC Policy Statement
In the aftermath of the S&L Crisis, and in response to concerns expressed by representatives of the
banking industry and others regarding civil damage litigation risks to directors and officers of federally
insured banks, the FDIC issued in 1992 a Statement Concerning the Responsibilities of Bank Directors
and Officers (“Policy Statement”). The Policy Statement provides that the filing of lawsuits by the FDIC
against former directors and officers of failed banks is authorized only after a rigorous review of the
factual circumstances surrounding the bank’s failure if (1) the claim would be sound on the merits and (2)
litigation would likely be cost-effective.
In determining whether litigation will be cost-effective, the FDIC considers whether the defendant has
sufficient personal assets or insurance coverage to pay any damages. In cases where there is sufficient
evidence of wrongdoing, but not enough reliable sources of recovery for the FDIC to justify the cost of
pursuing litigation, the FDIC still may refer the matter to the institution’s primary bank regulator to take
appropriate supervisory and enforcement action. In addition, in matters involving suspected criminal
activity, the FDIC may make criminal referrals and provide ongoing support to the DOJ, which also has
concurrent civil liability jurisdiction.
An important factor considered by the FDIC in determining whether to sue the former directors of a failed
bank is the distinction between inside and outside (independent) directors. In contrast to an inside
director, who may be an officer of the institution or its controlling shareholder, an outside director usually
has no connection to the bank other than his or her directorship and, perhaps, a small or nominal
shareholder position. Outside directors generally do not participate in the conduct of the day-to-day
business operations of the institution. The most common suits brought against outside directors involve
insider abuse or situations where the directors failed to heed warnings from regulators, accountants,
attorneys or others that there was a significant problem in the bank that required correction. In the latter
instance, if directors fail to take steps to implement corrective measures, and the problem continues, the
directors may be held liable for losses incurred after the warnings were given.
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ELEMENTS OF AN FDIC SUIT
The following are common examples of lawsuits brought by the FDIC against the former directors
and officers of failed institutions:


Insider Abuse. The director or officer engaged in dishonest conduct or approved or
condoned abusive transactions with insiders.



Violations of Law or Internal Policies. The director or officer was responsible for the
failure of the institution to adhere to applicable laws and regulations, the institution’s
own policies or an agreement with a supervisory authority, or the director or officer
otherwise participated in a safety or soundness violation.



Poor Underwriting Policies. Directors failed to establish proper underwriting policies
and to monitor adherence thereto by officers, approved loans that they knew or had
reason to know were improperly underwritten or, in the case of outside directors, failed to
heed warnings from regulators or professional advisors or otherwise engaged in improper
extensions of credit. Examples of improper underwriting given in the Policy Statement
include lending to a borrower without obtaining adequate financial information where the
collateral was obviously inadequate or the borrower clearly lacked the ability to pay.

The Standard for Establishing Liability
An important threshold issue that arises in FDIC litigation against the former directors and officers of a
failed bank is the degree of wrongdoing the FDIC must prove in order to establish liability. In that
regard, the critical issue is whether it is sufficient for the FDIC to prove that the former directors or
officers engaged in mere negligence, or whether the FDIC must prove a greater degree of culpability,
such as gross negligence or intentional wrongdoing. Proving a greater degree of culpability is obviously
more difficult. A related question is whether federal or state law establishes the applicable standard of
care for this purpose. Congress sought to address these and other issues when it enacted the Financial
Institutions Reform Recovery and Enforcement Act of 1989 (“FIRREA”).
Prior to the enactment of FIRREA, a number of states adopted statutes that sought to insulate bank
directors and officers from liability by providing that a bank’s organizational documents may limit the
civil liability of its directors and officers by requiring proof of gross negligence or a higher degree of
culpability to establish liability. In enacting FIRREA, Congress sought to limit the effect of such
insulating statutes as they applied to lawsuits brought by or on behalf of the FDIC, as receiver of a failed
institution. Under FIRREA, a director or officer of a federal or state insured depository institution may
become personally liable for money damages in any civil action brought by or on behalf of the FDIC for
“gross negligence,” including any similar conduct or conduct that demonstrates a greater disregard of a
duty of care, including intentional tortuous conduct, as such terms are defined and determined under
applicable state law.
There was significant dispute as to the impact of FIRREA on liability standards until the U.S. Supreme
Court addressed the issues in Atherton v. FDIC, 519 U.S. 213 (1997). In that case, the Supreme Court
held that FIRREA preempted state law to the extent that state law would require the FDIC to prove a
greater level of culpability than gross negligence (such as intentional wrongdoing) in order to establish a
breach of duty of care by directors or officers of the failed institution. Importantly, the Supreme Court
also concluded that if state law provided that directors and officers of a bank could be found liable upon a
lesser showing of culpability (such as mere negligence), the FDIC need only prove a breach of such lesser
standard of care (and not gross negligence) to establish liability.
Dechert LLP | Page 6

Bank D&O Defense Manual

IMPORTANT DEFENSIVE CONSIDERATIONS: ACTIONS BEFORE THE BANK FAILS
Obviously, the best way for directors and officers to avoid FDIC litigation is to ensure that the bank
does not fail. That can be a difficult task, particularly where the bank’s precarious financial
position results from a sharp downturn in the economy. The following are important tools to guard
against potential liability:


Engage Independent Counsel. Prior to the institution’s failure, the board of directors
should consider engaging independent counsel to assist the board in discussions with the
federal or state banking regulators regarding steps that may be taken to avoid a
receivership. Independent counsel may also prove valuable in providing a “second set of
eyes” and giving the board independent advice about where the bank is headed. Separate
counsel may need to be retained to represent the officers of the institution in order to
address potential conflicts of interest.



Review Insurance Policies. Prior to the institution’s failure, directors and officers
should obtain and review copies of all director and officer insurance policies and discuss
them with experienced insurance counsel and other advisers. Care must be taken to
ensure that coverage under the policy is appropriate in the event that the institution
subsequently fails. Certain exclusions for bank regulatory and securities law violations
should be eliminated and coverage broadened whenever possible. By the time a bank is
in a troubled condition, it may be too late to accomplish these objectives.



Document Preservation. Directors should also discuss with independent counsel steps
that can be taken to ensure that documentation is preserved and available in the event of a
seizure of the institution by regulators.



Require Good Board Minutes. Minutes of meetings and reports of examination are the
backbone of the record that will exist after a bank is closed. Without minutes that reflect
the interest, questions, understanding and discussions by the board about the issues that
caused losses to the bank, the defense becomes more difficult. Where a director
disagrees with management’s approach or an action taken by the Board, that director will
want documentation of that fact in the minutes.



Evaluate and Address Institution and Holding Company Interests. In normal times,
the interests of a holding company and its bank subsidiary are typically aligned.
However, if the holding company or the bank subsidiary begins to experience financial or
other difficulties, the interests of these entities may begin to diverge since regulators may
argue that a troubled depository institution must take into account the interests of the
DIF. In these circumstances, directors should carefully evaluate the appropriate roles to
be played by directors or officers who serve at both the holding company and the bank,
since the FDIC will carefully review potential conflicts of interest and breaches of duty
that may be alleged to arise from such dual service.
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Defenses to Liability
A. Business Judgment Rule
With respect to FDIC claims against directors and officers involving negligence or breach of fiduciary
duty, the first layer of defense will often be reliance upon the business judgment rule. The business
judgment rule protects directors and officers from liability, even if they make a wrong decision, as long as
they acted prudently and in good faith under the circumstances. Under the rule, a director is entitled to
rely on management, advisers and others to perform their duties properly, unless the director knew or
should have known such reliance was misplaced. In appropriate circumstances, the business judgment
rule may shield the former directors and officers of failed banks from suits brought by the FDIC based
upon a theory of negligence or breach of fiduciary duty. The business judgment rule is only as good as
the record that was created, however, and accurate board minutes are essential in that regard.
In FDIC v. Cassetter, 184 F.3d 1040 (9th Cir. 1999), the Ninth Circuit Court of Appeals held that when
directors acted under the belief that their actions were in the best interests of the bank, the California
business judgment rule insulated the directors from liability. More recently, in a suit against officers and
directors of Integrity Bank, a Georgia district court held that Georgia’s business judgment rule protected
directors against the FDIC’s claims of mere negligence, carelessness, and lackadaisical performance of
their duties. (See section below on “Recent FDIC Litigation.”)
In another recent case, the former CEO of IndyMac Bank asserted the California business judgment rule
as a defense to FDIC claims. In July 2011, a California district court held that the state’s business
judgment rule only protected directors and did not protect corporate officers. The ruling is on appeal to
the Ninth Circuit.

B. Statute of Limitations Defense
The statute of limitations may also provide a defense to claims brought by the FDIC. Under the Federal
Deposit Insurance Act (“FDI Act”), a special statute of limitations applies to contract or tort actions
brought by the FDIC as receiver or conservator of a failed institution. The FDI Act provides that,
notwithstanding any provision of any contract, the applicable statute of limitations with regard to any
contract claim brought by the FDIC as conservator or receiver is six years beginning on the date the claim
accrues or, if longer, the period applicable under state law. In the case of any tort claim, the statute of
limitations generally is three years beginning on the date the claim accrues or, if longer, the period
applicable under state law. For these purposes, the date on which the statute of limitations begins to run
on any contract or tort claim is the later of (1) the date of the appointment of the FDIC as conservator or
receiver or (2) the date on which the cause of action accrues.
Professional liability actions brought by the FDIC against the former directors and officers of a failed
depository institution are usually tort claims. Thus, the FDIC generally has three years from the date of
its appointment as receiver for the failed institution to file such claims. A special provision of the FDI
Act provides, however, for the revival of certain expired state causes of action. The FDI Act provides
that with respect to any claim arising from fraud, intentional misconduct resulting in unjust enrichment or
intentional misconduct resulting in substantial loss to a failed institution, the FDIC may bring such claim
as receiver or conservator without regard to the expiration of the statute of limitation applicable under
state law, so long as the statute of limitations for such action did not expire not more than five years
before the appointment of the FDIC as conservator or receiver.
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C. Causation
In order for the FDIC to prevail in a suit against a director or officer, it must prove that the losses incurred
by the failed bank were caused by the acts or omission of the director or officer. A near collapse of the
world’s financial markets followed by a deep recession may provide interesting and useful defenses and
arguments regarding the allocation of blame and liability for a failed bank’s losses. While the defense
may assert that comprehensive market dislocations caused the demise of a particular bank, there are likely
to be counter-arguments concerning the specific facts at the institution in question that the FDIC will
make and to which a defendant must be prepared to respond.
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D. Negligent Supervision and Regulation by the Banking Regulators
Directors and officers sued by the FDIC may seek to defend themselves in such actions by asserting that
the appropriate banking regulators failed to properly supervise or regulate the institution. This defense is
particularly difficult to establish as courts have tended not to be receptive to second-guessing banking
regulators’ conduct.

E. Contributory Negligence and Mitigation of Damages
Directors and officers may also seek to defend themselves by alleging that the post-receivership conduct
of the FDIC, as receiver, caused or contributed to the losses sustained by the failed institution. Federal
district courts have issued mixed rulings as to whether such defenses may be asserted.

F. Losses Caused by Third Parties
Directors or officers may also seek to prove that the institution’s losses resulted not from their acts or
omissions, but from the acts or omission of third parties, including the company’s financial advisers,
auditors, lawyers or other professional advisers. Under principles of proximate causation, the losses
recoverable from directors and officers may be reduced to the extent that the institution’s losses are
attributable to the wrongful acts of third parties, and the directors may be able to seek contribution from
them based on the parties’ comparative fault.

Director and Officer Insurance Coverage
Directors and officers of insured depository institutions are typically covered under D&O insurance
policies, which may provide protection against liability for claims for negligence, gross negligence or
breach of fiduciary duty. Such policies typically exclude from coverage losses resulting from dishonesty,
fraud and other intentional misconduct. Certain losses arising from such dishonest or fraudulent acts may
be separately covered under fidelity bond insurance policies purchased by an insured depository
institution. Criminal behavior is typically not insurable.
During the S&L Crisis, D&O liability insurance and fidelity bonds were a principal source of recovery for
alleged misfeasance and malfeasance by directors and officers. Beginning in the early 1980s, insurance
carriers began to include a number of exclusionary endorsements in D&O liability insurance policies and
fidelity bonds purchased by financial institutions. One exclusionary endorsement that began to be added
to insurance policies during the 1980s was the so-called “regulatory exclusion” provision. A regulatory
exclusion provision seeks to exclude from coverage all claims brought by any government agency,
including any claim by the FDIC, as receiver of a failed institution, against an insured party. Until
FIRREA was enacted, a number of courts found that regulatory exclusions were generally unenforceable
because such provisions were ambiguous or against public policy. Following the enactment of FIRREA,
however, courts began to uphold regulatory exclusion provisions, often citing the failure of Congress in
FIRREA to express a specific public policy against enforcing such provisions.
A second exclusionary endorsement that began to be added to insurance policies was the so-called
“insured-versus-insured” exclusion. This exclusion began to be added to D&O insurance policies as a
reaction to several lawsuits in the mid-1980s in which insured corporations sued their own directors to
recoup operational losses caused by improvident or unauthorized actions. Under the insured-versusinsured exclusion, claims made by one insured party against another insured party are excluded from
coverage under the insurance policy. When the FDIC is appointed as receiver for a failed institution, the
insurance carrier may seek to invoke the insured-versus-insured exclusion in order to deny coverage for
any claims made by the FDIC, as receiver of a failed institution, against the former directors and officers
of the failed institution.
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The insurance carrier may argue that the FDIC steps into the shoes of the failed institution (an insured
party) upon its appointment as receiver, and thus no coverage exists when the FDIC makes a claim
against the institution’s former directors and officers (also insured parties) because of the insured-versusinsured exclusion. Similarly, an insurance carrier may seek to invoke the insured-versus-insured
exclusion to deny coverage for claims brought by a bankruptcy trustee or debtor-in-possession against the
former directors or officers of a bankrupt holding company of a depository institution in receivership.
D&O insurance coverage may also be available through a D&O policy at the level of the institution’s
holding company. The availability of funds under such coverage may be the subject of dispute if, as is
often the case, the institution’s holding company is in bankruptcy. In such circumstances, the court may
place limitations on the use of funds available under the insurance policy.

Director and Officer Indemnification
An insured depository institution may seek to indemnify its officers, directors and employees against
expenses and costs incurred in civil, criminal or administrative actions. The provisions governing
indemnification and advance of expenses may be set forth in the institution’s bylaws or through a separate
indemnification agreement with a director, officer or employee of the institution. Indemnification
provided by an insured depository institution to its directors and officers is subject to the requirements of
federal laws, rules and regulations (as well as state rules if a state-chartered bank), which may in certain
circumstances limit the making of indemnification payments or the advancement of expenses.
Indemnification coverage, particularly provisions for the advancement of fees, is generally a valuable
resource to a director or officer in the event of a lawsuit. The right to have one’s legal fees covered
throughout an ongoing suit or administrative action is critical to most individuals, who do not normally
have the resources to fight the U.S. government. The ability to engage and pay for experienced counsel
in these situations is a large part of the battle. Said another way, if legal fees cannot be advanced and the
individual must cover them on an ongoing basis until there is a resolution that qualifies for
indemnification, it often means that the individual cannot adequately defend himself and may have to
accept a very unfavorable settlement.
In the context of failed bank litigation, however, the right of the institution’s former directors and officers
to be indemnified or have fees advanced by the failed institution may have little or no value once the
FDIC is in charge of the bank. A number of courts have held, when an insured depository institution’s
former directors or officers were sued by the RTC as receiver of such institution, that indemnification
from the failed institution was simply unavailable. Furthermore, even if indemnification liability could be
established on the part of the receivership estate by a former director or officer of the failed institution,
the claim for payment would be an unsecured general creditor claim against the receivership and not
against the FDIC in its corporate capacity, which would be paid, if at all, only after the payment in full of
all secured creditor claims and administrative expenses.
Indemnification may, however, be available under the parent holding company’s indemnification
provisions that extend to directors and officers of subsidiary institutions. As a practical matter, the value
of such indemnification rights may be limited if the holding company itself is in bankruptcy or in a
troubled financial condition. These are issues that a director should assess at the time he or she goes on
the board.
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Recent FDIC Litigation
To date, the FDIC has commenced fourteen lawsuits against former directors or officers of recently failed
depository institutions. A brief description of some of the lawsuits commenced by the FDIC is provided
below:

A. IndyMac Bank
Approximately two years after IndyMac Bank, F.S.B. (“IndyMac”) was closed by the OTS in July 2008,
the FDIC, as receiver of IndyMac, brought suit in a federal district court in California against four former
senior officers of IndyMac’s Homebuilder Division (“HBD”).
The complaint, which runs over 300 pages and includes 68 counts of alleged wrongdoing, revolves
around HBD’s alleged pursuit of a high-risk growth strategy an d high-risk credit underwriting strategy.
The allegations made by the complaint include, among other things, that the defendants negligently
approved loans (i) where one or more of the sources of repayment of the loan were not likely to be
sufficient to fully retire the debt; (ii) that violated applicable laws and regulations and/or IndyMac’s
internal policies; (iii) where borrowers were or should have been known not to be creditworthy and/or to
be in financial difficulty; (iv) with inadequate or inaccurate financial information regarding the
creditworthiness of the borrower and/or guarantors; (v) with inadequate appraisals; (vi) that were
renewals or extensions for borrowers who were not creditworthy or were known to be in financial
difficulty but were made without any reduction in principal and without taking proper steps to obtain
security or otherwise protect IndyMac’s interests; (vii) continuing and even expanding HBD’s
homebuilder lending despite knowledge of deteriorating market conditions; (viii) despite IndyMac’s
having a high geographic concentration of loans in the same market; and (ix) where there was very little
likelihood of the loan being repaid within the term of the loan. The FDIC estimated in the complaint that
IndyMac’s losses on HBD’s portfolio exceeded $500 million.

B. Heritage Community Bank
On November 1, 2010, the FDIC, as receiver of Heritage Community Bank, Glenwood, Illinois
(“Heritage”), filed suit in a federal district court in Illinois seeking to recover losses of at least $20 million
allegedly suffered by Heritage, an institution that had approximately $230 million in assets, which was
closed by Illinois banking regulators in February 2009. The complaint alleges that eleven of Heritage’s
former directors and officers engaged in negligence, gross negligence and breach of fiduciary duty by,
among other things, failing to properly manage and supervise Heritage’s commercial real estate (“CRE”)
lending program. The eleven defendants include former members of Heritage’s board of directors,
including five outside directors (“Heritage Defendants”), and former officers.
The complaint alleges that the Heritage Defendants failed to protect Heritage from the substantial inherent
risks of large-scale CRE lending. The complaint also alleges deficiencies in Heritage’s CRE lending
program, including deficient loan underwriting and monitoring. The complaint claims, among other
things, that Heritage routinely financed CRE projects without any meaningful analysis of their economic
viability and often with inadequate appraisals, repeatedly made loans with excessive “loan-to-value”
ratios and failed properly to evaluate the creditworthiness of CRE borrowers and guarantors to ensure
they could reliably repay their loans.
The FDIC alleges that the Heritage Defendants tried to mask Heritage’s mounting problems by making
new CRE loans and renewing and making additional loan advances on existing troubled loans, allegedly
often replenishing “interest reserves,” which the FDIC alleges allowed borrowers to pay interest with
more borrowed funds. The FDIC alleges that the director defendants breached their fiduciary duties
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by approving dividends and incentive awards to senior management at a time when they should have
increased loan loss reserves and the bank’s capital.
The action against the Heritage Defendants demonstrates the continuing application of the Policy
Statement with its focus on director liability being based in part on the failure of the defendants to heed
regulatory criticism warning them to control the bank’s CRE lending and set appropriate limits to avoid
over-concentration in that area. The action also shows a willingness by the FDIC to seek to recover
losses from directors and officers of even relatively small community banks in order to recoup what may
be considered by some to be relatively small losses.
The FDIC’s action in Heritage is particularly noteworthy because it shows a willingness by the FDIC to
bring an action to recover losses against directors and officers of failed institutions, including outside
directors, for simple negligence. During the S&L Crisis in the 1980s, which resulted in the last
widespread collapse of banking institutions and a wave of FDIC litigation, the FDIC reportedly applied a
threshold review standard of “gross negligence” in determining whether to pursue director liability
claims. In this case, the FDIC’s suit alleges simple negligence and breach of fiduciary duty by the six
outside director defendants. Federal law sets a “gross negligence” standard of liability as a floor for
actions brought by the FDIC to recover losses against directors and officers of failed institutions, which
applies as a substitute for state standards that require greater culpability.
In a prior action brought in federal court in California, the FDIC brought suit against directors of a
national bank to recover losses sustained by the failed bank under a theory of simple negligence. FDIC v.
Cassetter, 184 F.3d 1040 (9th Cir. 1999). Under the circumstances of that case, the Ninth Circuit Court
of Appeals held that the directors had acted in good faith and with the belief that their actions were in the
best interests of the bank and that as a result, the California business judgment rule insulated the directors
from liability. Thus, in appropriate circumstances, the business judgment rule may shield directors and
officers of failed institutions from suits brought by the FDIC based upon a theory of simple negligence or
breach of fiduciary duty.

C. 1st Centennial Bank
The FDIC, as receiver for 1st Centennial Bank of Redlands, California (“Centennial”), filed a suit on
January 14, 2011 in a federal district court in California against 14 of the former directors and officers of
Centennial (“Centennial Defendants”). In the complaint, the FDIC alleges that the Centennial Defendants
engaged in breaches of fiduciary duty, negligence, gross negligence, recklessness and willful misconduct
by “utterly fail[ing] to manage [Centennial] and its commercial real estate lending division in a prudent,
safe and reasonable manner.” Specifically, the FDIC alleges that the Centennial Defendants implemented
an unsustainable business model that involved heavy concentrations in high-risk commercial real estate
lending without having adequate policies and practices in place to manage the risk, despite at least one
warning by the FDIC regarding the bank’s risk profile. Further, the FDIC alleges that the Centennial
Defendants failed to follow the policies that did exist by, among other things, lending heavily to friends
and repeat customers without analyzing the risks of the projects and the creditworthiness of the
borrowers. The FDIC also alleges that the Centennial Defendants failed to staff the bank with an
adequate number of competent and non-conflicted managers, particularly with respect to the bank’s
construction lending operations.

D. Integrity Bank
On January 14, 2011, the FDIC filed a suit as receiver for Integrity Bank of Alpharetta, Georgia
(“Integrity”) in a Georgia federal district court against eight of the bank’s former directors and officers
(“Integrity Defendants”). In the suit, the FDIC seeks to recover over $70 million in losses that Integrity
suffered on 21 commercial and residential loans. The suit alleges that the Integrity Defendants breached
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their fiduciary duties and/or other legal duties and committed numerous acts of negligence and gross
negligence.
The Integrity Defendants were members of Integrity’s Director Loan Committee (“DLC”). The FDIC
alleges that, in connection with their service to the DLC, the Integrity Defendants caused Integrity to
pursue an unsustainable, aggressive and overly risky growth strategy in an attempt to exploit the
commercial and residential real estate “bubble” between February 2005 and May 2007. The FDIC alleges
that Integrity focused on higher risk, speculative lending in the Atlanta area as well as in South Carolina
and Georgia, including a high concentration of loans to certain “preferred” borrowers, in contravention of
Integrity’s policies and Georgia statutory limits. The FDIC further alleges that the policies that were in
place with respect to Integrity’s lending practices were “void of the most basic prudent lending controls.”
The FDIC claims that the Integrity Defendants ignored repeated warnings from state and federal
regulators regarding Integrity’s increasing risk profile and made no effort to reduce the bank’s risks or to
change the bank’s controls, allegedly betting that real estate demand in Integrity’s chosen markets would
continue indefinitely.
The district court recently sided with the Integrity Defendants. The FDIC had made claims of both gross
negligence and simple negligence. The court held that the business judgment rule protected Integrity
Defendants under Georgia corporate law against claims “amounting to mere negligence, carelessness, or
‘lackadaisical performance.’” That is, the FDIC was only entitled to bring claims for gross negligence.

E. Washington Mutual Bank
Washington Mutual Bank (“WaMu”), a federal savings institution, is the largest insured depository
institution ever to be placed in receivership. On March 16, 2011, nearly two and a half years after WaMu
was placed in receivership, the FDIC as receiver brought suit in a Washington federal district court
against three former senior officers, alleging that they engaged in negligence, gross negligence and breach
of fiduciary duty by, among other things, managing WaMu’s home mortgage lending operations from
2004 until shortly before the savings institution was closed intentionally to increase its credit risk and to
achieve higher short-term profits without regard for ordinary and prudent risk management practices or
the warnings of WaMu’s credit risk and enterprise risk management professionals.
The complaint alleges that the savings institution’s Chief Executive Officer, its Chief Operating Officer,
and the President of the home lending division developed and executed a five-year plan to adopt a higher
risk lending strategy. This involved, among other things, the objective of tripling the bank’s subprime
market share. The complaint describes instances in which this strategy either led to or encouraged the
layering of multiple risks, such as by extending adjustable rate, non-amortizing, high loan-to-value loans
without documentation of the borrower’s ability to repay and without adequate means to detect fraud.
The complaint also alleges that the executives disregarded warnings, and should have known based on
their own positions and experience, that WaMu lacked the infrastructure and training to execute this
strategy with proper consideration of the risks involved, and that they proceeded notwithstanding the
growing concentration of credit risk and geographic risk, the slowdown in relevant housing markets and
the savings institution’s rapidly deteriorating asset quality.
The complaint also alleges that certain asset transfers by the Chief Executive Officer and his wife and by
the Chief Operating Officer and his wife in the months preceding WaMu’s failure were fraudulent
transfers. Based on these allegations, the FDIC, among other things, sought to freeze these individuals’
assets, as provided under the FDI Act, and to require them to provide advance notice to the FDIC of any
intended future transfers of assets in the amount of $10,000 or more in a single transaction.
This suit was settled in December 2011. The FDIC announced that it received $64.7 million in the form
of cash payments and defendants’ bankruptcy claims against the bank holding company. The FDIC
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received (1) cash payments from the defendants, (2) payment from the defendants’ D&O insurance
policies, and (3) the defendants’ claims against WaMu’s holding company in its bankruptcy proceedings.

F. Silverton Bank
On August 22, 2011, the FDIC filed a suit as receiver for Silverton Bank, N.A. of Atlanta, Georgia
(“Silverton”) in a Georgia federal district court against 15 former directors and two former officers
(“Silverton Defendants”). In the suit, the FDIC seeks to recover over $70 million from the Silverton
Defendants. The suit alleges that various Silverton Defendants engaged in negligence, gross negligence,
breached their fiduciary duties and engaged in corporate waste.
Silverton was originally established in 1986 as a “bankers bank,” which was intended to provide services
to community financial institutions. In 2007, the bank converted to a national bank. Coinciding with its
conversion to a national bank, Silverton grew rapidly from $2 billion in assets on December 31, 2006 to
$4.2 billion in assets by March 31, 2009. The FDIC alleges that this growth involved aggressive out-of
area acquisition development and construction lending and a high level of commercial real estate lending.
The FDIC alleges that the bank had serious weaknesses in its underwriting and credit administration and
disregarded the impact of the decline in the economy.
All but one of the directors sued by the FDIC were executives at community financial institutions that did
business with Silverton. The FDIC’s complaint argues that Silverton is “a text book case of officers and
directors of financial institution being asleep at the wheel and robotically voting for approval of
transactions without exercising any business judgment in doing so.” The FDIC contends that board
members as bank executives had specialized knowledge and expertise and should have fully understood
the manner in which they were required to discharge the duties owed to the bank.
The FDIC also alleges that the Silverton Defendants allowed the bank to engage in extravagant spending
that constituted corporate waste. The FDIC cited the bank’s purchase of two new aircraft, a new airplane
hangar and what it described as a lavish new office building as well as the employment of as many as
eight private pilots and the holding of expensive meetings of the board of directors and meetings with
correspondent banking customers.
The FDIC also raises D&O insurance issues in its complaint. The FDIC alleges that the D&O insurance
policy binder included a regulatory exclusion, but that this exclusion was not included in the policy
actually delivered and that as a result there is no regulatory exclusion in effect under the policy. The
FDIC further argues that the insured-versus-insured exclusion provision did not preclude coverage under
the policy. It asserts that the exclusion was intended to protect the insurance company against collusive
lawsuits between insureds, which it argues is not an issue in this case. Moreover, the FDIC argues that
the receiver did not simply step into the shoes of the bank, since under the FDI Act the receiver also
succeeds to all claims of “any stockholder, member, accountholder, depositor, officer, or director” of the
bank. Thus, according to the FDIC, its actions are brought not just on behalf of the bank but also
pursuant to the authority described in the preceding sentence. The FDIC seeks a declaratory judgment
that the regulatory exclusion and the insured-versus-insured exclusion do not apply to claims by the
FDIC.

G. Mutual Bank
On October 25, 2011, the FDIC filed a suit as receiver for Mutual Bank of Harvey, Illinois in
an Illinois federal district court against ten of the bank’s former directors and officers
(“Mutual Defendants”). In the suit, the FDIC seeks to recover $115 million lost on 12 CRE
and acquisition, development and construction (“ADC”) loans and $11.6 million in unlawful
dividend payments and wasted corporate assets.
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The FDIC alleges that eight directors on the Directors’ Loan Committee and two officers (the
Chief Credit Officer and a loan officer) were negligent, grossly negligent, and breached their
fiduciary duties by recklessly pursuing asset growth with risky CRE, ADC, and out-of-area
loans to a small group of high-volume borrowers, ignored the bank’s loan policies and
underwriting and loan standards, and disregarded warnings from regulators about the bank’s
lending. The FDIC further alleges that the director defendants approved $10.5 million in
dividends that violated Illinois law. The FDIC asserts that the director defendants permitted
the waste of corporate assets by permitting payments for (1) the wedding of the son of the
Chairman of the Board of Directors, (2) criminal defense costs of Mutual Bank’s President’s
wife who had been indicted for Medicaid fraud, (3) a board of directors meeting in Monte
Carlo, and (5) excessive payments to friends and relatives of Director Defendants for
renovations to Mutual Bank offices..
The FDIC also brought suit against an individual who served on Mutual Bank’s board of
directors who also acted as the Bank’s general counsel as well as his law firm. The FDIC
alleged that the attorney and the firm’s failed to protect the Bank’s interests in connection with
a range of loan transactions and in regard to unlawful payment of dividends.

H. R-G Premier Bank of Puerto Rico
On January 18, 2012, the FDIC filed a suit as receiver for R-G Premier Bank of Puerto Rico in
a federal district court in Puerto Rico against 19 of the bank’s former directors and officers
(“R-G Defendants”), 17 of their spouses, and the bank’s D&O liability insurer. The FDIC
sought damages in excess of $257 million in connection with 77 transactions, claiming that RG Defendants were grossly negligent, failed to inform themselves about the bank’s lending,
failed to exercise oversight over the bank’s lending, and breached their fiduciary duties of
care.
The FDIC alleges that the board in 2001 gave the Chief Lending Officer a mandate to increase
commercial real estate lending, but failed to implement controls over his activities. In
particular the FDIC noted that the Chief Lending Officer was given control over the Bank’s
Credit Risk Management Department. According to the FDIC, this hierarchy created a clear
conflict of interest for bank personnel in the Credit Risk Management Department: on one
hand, they were required to be prudent and moderate the bank’s credit risk; on the other hand,
their immediate supervisor badly wanted to grow the bank’s loan portfolio. Exacerbating this
problem in the view of the FDIC was the Board’s failure to oversee lending and failure
institute adequate loan reviews. The FDIC also alleges that the directors failed to heed
numerous warnings from regulators regarding the concerns the Bank’s CRE operations.

I. Broadway Bank
On March 7, 2012, the FDIC filed a suit as receiver for Broadway Bank of Chicago, Illinois in
an Illinois federal district court against nine of the bank’s former directors and officers
(“Broadway Defendants”). The Broadway Defendants face claims of negligence, gross
negligence, and breach of fiduciary duty of care for approving 17 CRE and ADC loans on
which the FDIC seeks recovery of $104 million. The FDIC alleged that the Board of Directors
and bank’s Loan Committee pursued rapid growth by approving high-risk loans. In approving
the loans, Broadway Defendants failed to conduct proper due diligence about the risk they
posed to the bank, disregarded the bank’s loan policies, failed to ensure safe and sound
underwriting, failed to guarantee sufficient collateral for the loans, failed to prevent unsafe
and unsound concentrations of credit, and failed to monitor the loans’ performance.
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Further, the FDIC alleged that Broadway Defendants ignored warnings from regulators
regarding the asset quality problems the Bank was facing. In this regard the complaint alleges
that the Broadway Defendants approved two of the worst loans immediately following a
meeting with the bank’s regulators on the same day in which Broadway Defendants were
specifically warned that their CRE and ADC loans posed risks to the bank and in which they
discussed entering into a Memorandum of Understanding with regulators that would restrict
the bank from making such loans. After that meeting, Broadway Defendants approved three
loans that allegedly caused $20 million in losses to the bank. At the time of Broadway Bank’s
failure, it had $1.06 billion in assets, and its failure cost the Deposit Insurance Fund $391
million.

Conclusion
It is essential that directors, officers and professionals recognize that in the event of the failure of an
insured depository institution their conduct in regard to that institution is likely to be carefully scrutinized.
Such parties should take steps to ensure that they have the information necessary to carry out their
responsibilities and that the rationale for their actions is appropriately documented. As is often said, an
ounce of prevention is worth a pound of cure. Developing a record showing that appropriate care and
diligence were exercised, even if an institution fails, can be critical to reaching a favorable outcome in the
event of an FDIC investigation.
Once an institution fails, potential defendants should recognize that they may be in for a long and often
frustrating process. They should consult with experienced counsel to develop a strategy to best utilize the
defensive resources available to them and to be in the best position to defend their conduct in regard to
the failed institution either in the course of an FDIC investigation or in litigation brought by the FDIC.

The authors wish to thank Gordon L. Miller, counsel, Corey F. Rose, associate, and Max N.
Schleusener, associate, for their assistance in the preparation of this manual.
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Appendix A
FDIC-Authorized D&O Actions
After a bank is put in receivership, the FDIC Board of Directors generally has three years to bring tort
claims against former officers and directors and six years to bring breach of contract claims. In some
cases, state law may allow the FDIC a longer period to bring suit, or the FDIC may request the target of
an investigation to enter into a tolling agreement to allow more time for an investigation to be completed.
Suits commonly allege negligence, gross negligence and breach of fiduciary duty. According to the
FDIC, as of April 25, 2012, the FDIC Board of Directors had authorized suits in connection with 58 failed
institutions against 493 individuals for D&O liability with damage claims over $8 billion. The running
total of those claims is described below, including additional claims identified by the FDIC during each
month of 2012.
Post-Crisis FDIC Claims

Authorized D&O Defendants

Authorized in 2009
Authorized in 2010
Authorized in 2011

Damage Claims ($ millions)

11
98
264

$366.00
$2,122.90
$5,109.90

Authorized in January 2012

18

$85.80

Authorized in February 2012

36

$136.00

Authorized in March 2012

42

$179.30

Authorized in April 2012
Total

24
493

[Unavailable as of publication]
$8
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Appendix B
Recent FDIC Suits against Bank D&Os
FDIC Cases Against
Directors and
Officers
FDIC as Receiver of
IndyMac Bank, F.S.B.
v. Van Dellen, et al.,
U.S. Dist. Ct. CA (Jul.
2, 2010)

Defendants

FDIC Allegations

Related Sections of
D&O Manual

Four senior officers
of the bank's
Homebuilder
Division

68 counts of wrongdoing
surrounding HBD’s alleged
pursuit of a high-risk growth
strategy and high-risk credit
underwriting strategy

Recent FDIC
Litigation, Section
A

FDIC as Receiver of
Heritage Community
Bank v. Saphir, et al.,
U.S. Dist. Ct. IL (Nov.
1, 2010)

11 directors and
officers, including
five outside
directors

Negligence, gross negligence, and
breach of fiduciary duty by,
among other things, failing to
properly manage and supervise
bank's CRE lending program

Recent FDIC
Litigation, Section
B

FDIC as Receiver of
1st Centennial Bank v.
Appleton, et al., U.S.
Dist. Ct. CA (Jan. 14,
2011)

Fourteen directors
and officers

Negligence, gross negligence,
breach of fiduciary duty,
recklessness and willful
misconduct by failing to manage
lending division in a prudent, safe
and reasonable manner

Recent FDIC
Litigation, Section
C

FDIC as Receiver of
Integrity Bank of
Alpharetta, GA v.
Skow, et al., U.S. Dist.
Ct. GA (Jan. 14, 2011)

Eight directors and
officers

Negligence, gross negligence and
breach of fiduciary duty and other
legal duties, in pursuit of a growth
strategy that attempted to exploit
the commercial and residential
real estate "bubble"

Recent FDIC
Litigation, Section
D

FDIC as Receiver of
Corn Belt Bank and
Trust Company v.
Stark, et al., U.S. Dist.
Ct. IL (Mar. 1, 2011)

Four officer and
directors

Failure to inform themselves
regarding imprudent loans and
failure to address examiners'
recurring criticisms of those loans

The Standard for
Establishing
Liability and
Elements of an
FDIC Suit
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FDIC Cases Against
Directors and
Officers
FDIC as Receiver for
Washington Mutual
Bank v. Killinger, et
al., U.S. Dist. Ct.
WA (Mar. 16, 2011)

Defendants

FDIC Allegations

Related Sections
of Manual

CEO and COO of
the bank and
President of the
bank's home
lending division

Negligence, gross negligence and
breach of fiduciary duty by, among
other things, managing bank's home
mortgage lending operations
intentionally to increase the bank’s
credit risk and to achieve higher shortterm profits without regard for
ordinary and prudent risk management
practices and warnings

Recent FDIC
Litigation, Section
E

FDIC as Receiver for
Wheatland Bank v.
Spangler, et al., U.S.
Dist. Ct. IL (May 5,
2011)

Six directors and
officers

Negligence, gross negligence, breach
of the fiduciary duty and failure to
supervise CRE lending

The Standard for
Establishing
Liability and
Elements of an
FDIC Suit

FDIC as Receiver of
IndyMac Bank,
F.S.B. v. Perry, U.S.
Dist. Ct. CA (Jul. 6,
2011)
FDIC as Receiver of
Haven Trust Bank v.
Briscoe, et al., U.S.
Dist. Ct. GA (Jul. 14,
2011)

Chairman and
CEO

Negligence in purchasing and holding
mortgage loans

15 directors and
officers

Negligence, gross negligence and
breach of fiduciary duty with regard to
improper loans to family members of
two bank insiders

The Standard for
Establishing
Liability and
Elements of an
FDIC Suit
The Standard for
Establishing
Liability and
Elements of an
FDIC Suit

FDIC as Receiver of
Michigan Heritage
Bank v. Cuttle, U.S.
Dist. Ct. MI (Aug. 8,
2011)

Loan officer

Negligence, gross negligence and
breach of fiduciary duty in CRE
lending and failure to adequately
inform the board of directors and
senior management of deficiencies of
those loans

Recent FDIC
Litigation, Section
B for related
litigation

FDIC as Receiver of
The Columbian Bank
and Trust Co. v.
McCaffree, et al.,
U.S. Dist. Ct. KS
(Aug. 9, 2011)

Six officers and
directors

Negligence, gross negligence, and
breach of fiduciary duty in CRE
lending and failure to heed supervisors'
warnings

The Standard for
Establishing
Liability and
Elements of an
FDIC Suit
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FDIC Cases
Against Directors
and Officers
FDIC as Receiver
for Cooperative
Bank v. Willetts, et
al., U.S. Dist. Ct. NC
(Aug. 10, 2011)

Defendants

FDIC Allegations

Related Sections
of Manual

Nine directors and officers

Negligence, gross
negligence, and breach of
fiduciary duty in permitting
a lax loan approval process
despite repeated warnings

The Standard for
Establishing
Liability and
Elements of an
FDIC Suit

FDIC as Receiver
for Silverton
National Bank, N.A.
v. Bryan, et al., U.S.
Dist. Ct. GA (Aug.
22, 2011)

15 directors, including
outside directors, and two
former officers

Negligence, gross
negligence, breach of
fiduciary duty, corporate
waste and failure to
exercise business judgment
in review of bank's
transactions

Recent FDIC
Litigation, Section
F

FDIC as Receiver
for First National
Bank of Nevada v.
Dorris, et al., U.S.
Dist. Ct. AZ (Aug.
23, 2011)

Two officers

Gross negligence,
negligence and breach of
fiduciary duty with regard
to bank's loan portfolio

The Standard for
Establishing
Liability and
Elements of an
FDIC Suit

FDIC as Receiver
for Alpha Bank v.
Blackwell, U.S.
District Court for the
Northern District of
Georgia (Oct. 7,
2011).
FDIC as Receiver
for Mutual Bank v.
Mahajan, U.S.
District Court for the
Northern District of
Illinois (Oct. 25,
2011).
FDIC as Receiver
for Westsound Bank
v. Johnson, U.S.
District Court for the
Western District of
Washington (Nov.
18, 2011).

11 directors and officers

Gross negligence and
breach of fiduciary duty
based on CRE loans

The Standard for
Establishing
Liability and
Elements of an
FDIC Suit

10 directors and officers and
bank's outside General
Counsel, who was also a
director, and the General
Counsel's law firm

Gross negligence,
negligence, and breach of
fiduciary duty based on
CRE loans and unlawful
dividends

Recent FDIC
Litigation, Section
G

11 directors and officers

Negligence, gross
negligence, and breach of
fiduciary duty in its loan
policy despite warnings of
risk to bank

The Standard for
Establishing
Liability and
Elements of an
FDIC Suit
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FDIC Cases Against
Directors and Officers

Defendants

FDIC Allegations

Related Sections
of Manual

FDIC as Receiver for Bank of
Asheville v. Greenwood, U.S.
District Court for the Western
District of North Carolina
(Dec. 29, 2011).

Seven directors
and officers

Gross negligence,
negligence, and breach of
fiduciary duty based on
CRE and business loans

The Standard for
Establishing
Liability and
Elements of an
FDIC Suit

FDIC as Receiver for R-G
Premier Bank of Puerto Rico
v. Galán-Alvarez, U.S. District
Court for the District of Puerto
Rico (Jan. 18, 2012).

19 directors and
officers, 17 of their
spouses, and the
D&O liability
insurer

Gross negligence, failing to
exercise oversight of
lending, failure to be
informed, and breach of
fiduciary duty of care

Recent FDIC
Litigation, Section
H

FDIC as Receiver of
Westernbank Puerto Rico v.
Garcia, U.S. District Court for
the District of Puerto Rico
(Jan. 20, 2012).

12 directors and
officers, their
spouses, and the
D&O liability
insurers

Gross negligence and
breach of fiduciary duty
based on aggressive,
unsound loans

The Standard for
Establishing
Liability and
Elements of an
FDIC Suit

Five officers

Negligence and breach of
fiduciary duty in connection
with the bank's commercial
and CRE loans and lending
practices

The Standard for
Establishing
Liability and
Elements of an
FDIC Suit

Four officers

Gross negligence and
breach of fiduciary duty in
connection with aggressive,
unsound loans

The Standard for
Establishing
Liability and
Elements of an
FDIC Suit

One director and
one officer

Gross negligence,
negligence, and breach of
fiduciary duty related to the
bank's home loan program

The Standard for
Establishing
Liability and
Elements of an
FDIC Suit

FDIC as Receiver for County
Bank v. Hawker, U.S. District
Court for the Eastern District
of California (Jan. 27, 2012).

FDIC as Receiver for Silver
State Bank v. Johnson, U.S.
District Court for the District
of Nevada (Feb 9, 2012).

FDIC as Receiver for
Community Bank & Trust v.
Miller, U.S. District Court for
the Northern District of
Georgia (Feb. 24, 2012).
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FDIC Cases Against
Directors and Officers

FDIC as Receiver for Freedom
Bank of Georgia v.
Adams, U.S. District Court for
the Northern District of
Georgia (Mar. 2, 2012).

FDIC as Receiver for
Broadway Bank v
Giannoulias, U.S. District
Court for the Northern District
of Illinois (Mar. 7, 2012).

FDIC as Receiver for Florida
Community Bank v Price, U.S.
District Court for the Middle
District of Florida (Mar. 13,
2012).

FDIC as Receiver for Omni
National Bank v. Klein, U.S.
District Court for the Northern
District of Georgia (Mar. 16,
2012).

FDIC as Receiver for Cape
Fear Bank v. Coburn, U.S.
District Court for the Eastern
District of North Carolina
(Apr. 4, 2012).

FDIC Allegations

Related Sections
of Manual

12 directors and
officers

Gross negligence,
negligence, and breach of
fiduciary duty in connection
with CRE and ADC loans

The Standard for
Establishing
Liability and
Elements of an
FDIC Suit

Nine directors and
officers

Gross negligence,
negligence, and breach of
fiduciary duty in connection
with CRE loans

Recent FDIC
Litigation, Section
I

Seven directors
and officers

Gross negligence and
negligence in connection
with CRE loans, ignoring
regulators' consistent
warnings

The Standard for
Establishing
Liability and
Elements of an
FDIC Suit

Ten officers

Gross negligence,
negligence, and breach of
fiduciary duty in connection
loans for low-income
residential properties and
wasteful expenditures on
low income OREO
properties

The Standard for
Establishing
Liability and
Elements of an
FDIC Suit

Seven directors
and officers.

Negligence, gross
negligence, breach of
fiduciary duties and other
legal duties resulting in
$11.2 million in losses on
23 CRE and ADC loans.
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Establishing
Liability and
Elements of an
FDIC Suit
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Attached is a copy of an evaluation report that the Offices of Inspector General (OIG) recently
completed concerning actions that the banking regulators (the Federal Deposit Insurance
Corporation—FDIC; the Board of Governors of the Federal Reserve System—FRB; and the Office of
the Comptroller of the Currency—OCC) took against individuals and entities in response to actions
that harmed financial institutions. The objectives of our evaluation were to:
1. Describe the Regulators’ processes for investigating and pursuing enforcement actions (EA)
against institution-affiliated parties (IAP) associated with failed institutions;
2. Describe the FDIC’s process for investigating and pursuing professional liability claims (PLC)
against individuals and entities associated with failed institutions and its coordination with the
FRB and OCC;
3. Determine the results of the Regulators’ efforts in investigating and pursuing EAs against IAPs
and the FDIC’s efforts in pursuing PLCs; and
4. Assess key factors that may impact the pursuit of EAs and PLCs.

As discussed in our report, the Regulators have established formal processes for investigating and
imposing EAs on IAPs whose actions harmed institutions, and the FDIC has done the same for
investigating and pursuing PLCs. During the 5-year period from 2008-2012, 465 institutions
failed. As of September 30, 2013, the Regulators had issued 275 EAs against individuals associated
with 87 of those failed institutions, and the FDIC had completed 430 PLCs and had an additional 305
pending a final result—many pertaining to directors and officers—based on litigation or negotiation.
The report contains seven recommendations intended to strengthen the FDIC, FRB, and OCC’s
programs for pursuing EAs and the FDIC’s program for pursuing PLCs and to address factors that
appeared to impact the Regulators’ ability to pursue such actions. Of the seven recommendations, two
were applicable to all three agencies, one was applicable to the FRB and OCC, and four were
applicable to the FDIC. Regarding EAs, we recommended that the:


FDIC, FRB, and OCC further examine methodologies to support EAs that permanently ban
from banking, those individuals whose actions harmed financial institutions based on a willful
or continuing disregard for the safety or soundness of the institutions;



FDIC, FRB, and OCC address differences in how they notify each other when initiating EAs;



FDIC consider the use of cease and desist orders against individuals as an additional
enforcement tool to address safety and soundness issues; and



FDIC issue written guidance on the issuance and publication of letters to individuals who were
convicted of certain crimes.

Regarding PLCs, we recommended that the:


FDIC research ways to make institutions more aware of, and mitigate the impact of, exclusions
in financial institutions’ insurance policies that prevent or attempt to prevent the FDIC, as
Receiver, from recovering on PLCs;



OCC and FRB inform their regulated institutions about the risks related to insurance policy
exclusions;



FDIC provide more institution-specific information about PLC expenses and recoveries to
members of its Board of Directors.

Comments from your respective agencies on a draft of this report were responsive to the
recommendations and adequately described planned actions to be taken.
If you have questions concerning this report or would like to schedule a meeting to further discuss our
evaluation results, please contact E. Marshall Gentry, FDIC OIG, at (703) 562-6378; Melissa Heist,
FRB OIG, at (202) 973-5024; or Marla A. Freedman, Department of the Treasury OIG, at
(202) 927-5400. Thank you for your assistance with this evaluation.
Attachment
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The federal banking regulators (Regulators)1 have strong enforcement
powers under section 8 of the Federal Deposit Insurance Act (FDI Act)
to address violations of law, breaches of fiduciary duty, or unsafe and
unsound practices. The 2008 financial crisis had a profound and lasting
impact on the banking industry and broader economy, resulting in the
failure of 465 insured depository institutions (or institutions) through
2012 and losses totaling $86.6 billion to the Deposit Insurance Fund
(DIF). In the wake of the crisis, members of Congress, the media, and
the general public have questioned whether the Regulators have
sufficiently used these powers to hold accountable, individuals whose
actions harmed institutions.
To that end, this report presents the results of our joint evaluation of
(1) the Regulators’ efforts to investigate, pursue, and impose
enforcement actions (EAs) against institution-affiliated parties (IAP) and
(2) the FDIC’s efforts to pursue professional liability claims (PLCs)
against individuals and entities whose actions harmed institutions that
ultimately failed.
EAs address practices, conditions, or violations of law committed by
IAPs that, if continued, could result in loss or damage to an institution.
EAs can bar individuals from engaging in banking activities for life,

1

The Regulators discussed in this report are the Federal Deposit Insurance Corporation (FDIC), the Board of
Governors of the Federal Reserve System (FRB), the Office of the Comptroller of the Currency (OCC), and the
former Office of Thrift Supervision (OTS). The OCC is a bureau of the Department of the Treasury (Treasury).
Effective July 21, 2011, the OTS was abolished and its functions were transferred to the OCC, FDIC, and FRB.
1
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impose monetary penalties, and/or require administrative restitution for
losses incurred by institutions.
PLCs are civil claims based on tort and breach of contract that seek
recovery for damages caused by former employees or professionals
who worked for or provided services to the failed institution. The FDIC
as Receiver for failed institutions, pursues PLCs and collects civil
judgments for receiverships. For the purposes of our report, references
to the FDIC in relation to PLC responsibilities refer to the FDIC in its
receivership capacity and not in its corporate capacity as regulator and
deposit insurer.

Evaluation Objectives and Approach
The objectives of our joint evaluation were to:
1.

Describe the Regulators’ processes for investigating and pursuing
EAs against IAPs associated with failed institutions;

2.

Describe the FDIC’s process for investigating and pursuing PLCs
against individuals and entities associated with failed institutions
and its coordination with the FRB and OCC;

3.

Determine the results of the Regulators’ efforts in investigating and
pursuing EAs against IAPs and the FDIC’s efforts in pursuing
PLCs; and

4.

Assess key factors that may impact the pursuit of EAs and PLCs.

To address our objectives, we reviewed pertinent laws, regulations,
policies, and procedures; researched EA and PLC activity pertaining to
failed institutions; interviewed Regulator officials; and assessed
coordination efforts within and among the Regulators. Our evaluation
focused on the 465 institution failures that occurred during the 5-year
period from 2008-2012. These institutions were regulated by the FDIC,
FRB, OCC, and OTS. Portions of our testing focused on a judgmental
sample of 63 of the 465 failed institutions that included the highest loss
rates as a percentage of total assets, and on which we performed
material loss reviews (MLR).2

2

The 63 institutions consisted of 20 whose primary federal regulator (PFR) was the FDIC, 23 whose PFR was the
FRB, and 20 whose PFR was the OCC. Specific details on how this sample was selected are provided in
Appendix 1: Objectives, Scope, and Methodology.
2
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The EAs and PLCs discussed in this report covered the time period
from January 1, 2008 through September 30, 2013. The data in this
report is current as of September 30, 2013, unless otherwise noted.
The Regulators have also imposed formal and informal EAs and other
sanctions against financial institutions, and provided information or
referred criminal matters to the Department of Justice (DOJ), which
pursues criminal remedies. However, these activities were not included
in the scope of our review, which focused on EAs against IAPs.
Appendix 1 includes additional detail on our objectives, scope, and
methodology, including our sample selections. Appendix 2 contains
flowcharts depicting the Regulators’ EA and PLC processes. Appendix
3 contains a glossary of terms used in this report. Those terms, where
first used, are underlined. Additional appendices include the
Regulators’ comments on this report, contributors to this report, and a
report distribution list.
We performed this evaluation from April 2013 through January 2014 in
accordance with the Council of the Inspectors General on Integrity and
Efficiency’s Quality Standards for Inspection and Evaluation.

Results in Brief
Enforcement Actions. EAs against IAPs include removal/prohibition
orders, civil money penalties (CMP), administrative restitution, and
personal cease and desist orders. Removal/prohibition orders are the
most severe actions and prohibit an IAP from participating in the affairs
of any insured depository institution for life. Accordingly, the statutory
criteria for sustaining a removal/prohibition order are rigorous and the
Regulators must prove three grounds: misconduct, effect of the
misconduct, and culpability for the misconduct. To prove culpability, the
Regulators must show that the IAP exhibited personal dishonesty or a
willful or continuing disregard for the safety or soundness of an
institution. Proving willful or continuing disregard is particularly difficult,
according to the Regulators.
The Regulators each have similar, formal processes to investigate and
impose EAs on IAPs whose actions harmed institutions. These
processes generally include an investigative period, agency review, an
opportunity for the IAP to consent to the action, and a Notice of
Charges if the IAP does not consent. A Notice of Charges triggers a
review by an Administrative Law Judge (ALJ), followed by an agency
decision, and potentially an IAP appeals process. Various divisions and
offices within each agency coordinate with each other in pursuing EAs.
3
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The Regulators issued 275 EAs against individuals associated with
87 failed institutions, or 19 percent of the 465 institutions that failed.
The majority of these EAs were imposed against institution directors
and officers. As of September 30, 2013, potential EAs against IAPs
were in-process related to an additional 59 failed institutions. These
EAs will ultimately be closed-out or imposed.
Of the total 275 EAs imposed, 128 were removal/prohibition orders
against IAPs associated with 75 institutions (16 percent of the 465 failed
institutions). This is an increase over the banking crisis of the 1980s
and early 1990s where the Regulators imposed removal/prohibition
orders against IAPs associated with about 6 percent of the institutions
that failed from 1985 through 1995.
Removal/prohibition orders may be based on personal dishonesty or
willful or continuing disregard for the safety or soundness of the
institution. Most of the removal/prohibition orders issued by the
Regulators included personal dishonesty as a basis for the action. The
Regulators brought very few removal/prohibition orders based solely on
willful or continuing disregard for safety or soundness. In this respect,
we observed that most of our MLRs concluded that management did
not operate institutions in a safe and sound manner, which contributed
to institution failure. Most commonly, we reported that these failures
were caused by the institutions’ management strategy of aggressive
growth that concentrated assets in commercial real estate loans, which
was often coupled with inadequate risk management practices for loan
underwriting, credit administration, and credit quality review.3
Several factors appeared to impact the Regulators’ ability to pursue
EAs against IAPs. Those factors included the rigorous statutory criteria
for sustaining removal/prohibition orders; the extent to which each
Regulator was willing to use certain EA tools, such as personal cease
and desist orders; the Regulators’ risk appetite for bringing EAs; EA
statutes of limitation (SOL); and staff resources, among other things. In
connection with these factors, we are making recommendations related
to evaluating approaches and developing methodologies to support
issuing EAs against IAPs where the Regulators can show that IAPs
exhibited a willful or continuing disregard for safety or soundness and
increasing the use of personal cease and desist orders.
We also identified other matters warranting the Regulators’ attention.
Specifically, the FDIC should issue guidance on the issuance and
3

Comprehensive Study on the Impact of the Failure of Insured Depository Institutions, Report EVAL-13-002, dated
January 2013.
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publication of letters to individuals who were convicted of certain
crimes. In addition, the Regulators should address differences in how
they notify each other when initiating EAs against IAPs and depository
institutions.
Professional Liability Claims. The purpose of the professional liability
program is to maximize recoveries to receiverships and hold
accountable directors, officers, and other professionals that caused
losses to failed depository institutions. The FDIC investigates PLCs
pertaining to all failed depository institutions, regardless of whether the
PFR was the FDIC, FRB, OCC, or OTS.
When an institution fails, the FDIC acquires a group of legal rights,
titles, powers, and privileges, which include PLCs. The FDIC’s
Professional Liability Unit (PLU) is responsible for the FDIC’s
Professional Liability Program. PLU and the Investigations Department
within the FDIC’s Division of Resolutions and Receiverships (DRR)
investigate 11 claim areas for each institution failure and pursue PLCs
that are both meritorious and expected to be cost-effective. For a PLC
to have merit, the FDIC must meet the burden of proof required by the
federal or state law that applies to the claim. For a typical tort claim, the
FDIC generally must show that the subject individual or entity owed a
duty to the institution, breached that duty, and the breach caused a loss
to the institution. Officials told us that the threshold for misconduct to
sustain a PLC can be lower than that for a removal/prohibition order.
To collect on these claims, the FDIC typically must sue the
professionals responsible for the losses resulting from their breaches of
duty to the failed institution. Recovery sources include liability
insurance policies, fidelity bond insurance policies, and the assets of
the individuals or entities pursued.
The FDIC has a formal process for investigating and pursuing PLCs.
During 2013, the FDIC made significant improvements in the
coordination and sharing of PLC information between the PLU and
Enforcement groups, other FDIC divisions and offices, and the other
PFRs.
The FDIC completed 430 PLCs4 and had an additional 305 pending a
final result based on litigation or negotiation as of September 30, 2013.
In total, the 735 completed and pending PLCs were associated with 193
of the 465 failed institutions (42 percent).

4

Completed PLCs comprised settlements and court judgments to pay the FDIC and cases dismissed by the
courts. Of the 430 completed PLCs, 379 resulted from settlements, 32 resulted from court judgments, and 19 were
dismissed. Table 4 provides additional detail on the PLCs pertaining to the 465 failed institutions.
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Of the 735 completed and pending PLCs, 162 pertained to directors
and officers associated with 154 of the 465 failed institutions
(33 percent). During the banking crisis of the 1980s and early 1990s,
the FDIC brought claims against directors and officers in 24 percent of
the failed institutions.
A key factor impacting the pursuit of PLCs was an increasing number of
exclusions that insurers inserted into insurance policies, which excluded
or attempted to exclude coverage for claims made by the FDIC. Other
factors include meeting applicable federal or state law standards in
support of meritorious claims, limited recovery resources, and a court
decision pertaining to another agency that resulted in the FDIC limiting
its use of tolling agreements to extend the SOL on PLCs.
We are recommending that the FDIC research ways to make
institutions more aware of, and mitigate the impact of, insurance policy
exclusions. In addition, we are recommending that the OCC and FRB
inform their regulated institutions about the risks related to insurance
policy exclusions.
In evaluating the FDIC’s PLC process, we noted improvements that
could be made in the Corporation’s tracking and reporting of PLC
expense and recovery information. In that regard, our report includes a
recommendation that the FDIC take steps to provide more institutionspecific information to members of its Board of Directors (Board).

Background
Section 8 of the FDI Act grants authority to the Regulators to impose
formal EAs against IAPs and depository institutions. Each of the
Regulators has enforcement units within their legal divisions that
administer and develop EAs against IAPs. These enforcement units
work closely with risk management examiners to develop evidence to
support EAs. The Regulators have jurisdictional authorities as follows:


The FDIC is authorized to impose EAs against IAPs of statechartered institutions that are not members of the Federal Reserve
System. There were 289 failed state nonmember institutions within
the scope of our review. The FDIC, as insurer, is also authorized to
use its back-up enforcement authority under certain circumstances
to impose EAs against IAPs of any insured depository institution.
The FRB is authorized to impose EAs against IAPs of statechartered institutions that are members of the Federal Reserve
6
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System and bank holding companies.5 There were 49 failed state
member institutions supervised by the FRB within the scope of this
review.


The OCC is authorized to impose EAs against IAPs associated with
(1) national banks, (2) federal branches and agencies of foreign
institutions, and (3) federally chartered savings associations and
their subsidiaries. There were 79 failed national banks within the
scope of our review.

The FDIC’s PLU is responsible for the FDIC’s Professional Liability
Program. PLU and DRR investigate every institution failure and pursue
PLCs that are both meritorious and expected to be cost-effective.
The FDIC’s PLU was formed in 1989 and the FDIC’s authority to pursue
PLCs comes from requirements in the FDI Act to maximize recoveries
from receivership assets.
The 2008 Financial Crisis
Following years of poor underwriting practices and aggressive growth,
the residential and commercial real estate markets declined significantly
in 2007, setting off a string of events that led to a full-blown financial
crisis. The 2008 financial crisis resulted in the collapse of large entities
such as Lehman Brothers, necessitated government assistance to other
institutions, and led to the failure of 465 institutions through
December 31, 2012, and associated DIF losses of $86.6 billion.
When an institution’s failure results in a material loss to the DIF, the FDI
Act requires the appropriate Inspector General to conduct an MLR to
determine the cause of the failure and assess the regulator’s
supervision of the institution. Many of our MLRs concluded that
management did not operate institutions in a safe and sound manner,
which contributed to institution failures. Table 1 depicts the number of
failed institutions and MLRs conducted.

5

The FRB also has authority to impose EAs against IAPs of nonbank subsidiaries of bank holding companies,
Edge Act and agreement corporations, and certain foreign banking organizations.
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Table 1: Institution Failures: 2008-2012
Year

FDIC

FRB

OCC

OTS

Total

2008
2009
2010
2011
2012

14
79
99
64
33

1
16
17
11
4

5
25
23
12
14

5
20
18
5
0

25
140
157
92
51

49

79

48

Total

289

(96 MLRs)

(23 MLRs)

(53 MLRs)*

465

(172 MLRs)

Source: Analysis of information obtained from the FDIC’s Division of Finance.
* The 53 MLRs covered 26 OCC supervised institutions and 27 OTS-supervised
institutions.

Consistent with the increase in failures, and starting in 2009, there was
an increase in the number of issued EAs and completed PLCs. The
increase in EAs and PLCs lagged behind the increase in institution
failures due to the amount of time that it takes to investigate and
process these actions. Figure 1 presents statistics on the number of
institution failures and number of EAs and PLCs associated with failed
institutions.

Number

Figure 1: Institution Failures, EAs Issued, and PLCs Completed
180
160
140
120
100
80
60
40
20
0

Failures

PLCs
EAs

2008

2009

2010

2011

2012

2013
(through
Sept.)

Year

Source: FDIC OIG analysis of FDIC, FRB, and OCC data.
Note: An EA typically pertains to one individual but sometimes multiple individuals.
A PLC typically pertains to multiple individuals and entities.
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Enforcement Actions Against Individuals
Tools to Hold Individuals and IAPs Accountable
The primary means for addressing supervisory concerns at institutions
is through the ordinary course of routine examinations. However, when
a supervised institution exhibits unsafe or unsound practices or where
the practice or an alleged violation of law is so widespread or serious
that normal recourse to ordinary supervisory methods are not
appropriate or sufficient, the Regulators may use their authority to take
formal EAs against institutions or IAPs.
An IAP includes a director, officer, employee, or controlling shareholder
of, or agent for, an institution as well as an independent contractor
(such as an attorney, appraiser, or accountant). The Regulators have
broad discretion in determining the appropriate enforcement remedies
to address misconduct committed by insiders and deter others from
performing illegal acts. These remedies are listed below.
Removal/Prohibition Orders. Pursuant to section 8(e)(1) of the FDI
Act, these orders result in the removal of IAPs from banking and
prohibit them from participating in any affairs of any insured depository
institution for life. This remedy imposes an industry-wide ban designed
to protect the banking industry. The SOL to commence these actions6 is
generally 5 years from the date of the misconduct or the date the
institution incurred a loss.
To pursue these actions, the Regulators must obtain evidence of three
grounds, each of which contain several elements, as described below.
At least one element from each of the three grounds must be proven to
pursue this EA.


Misconduct
o The individual violated any law or regulation, cease-anddesist order that has become final, written agreement, or
condition imposed in writing by a federal banking agency in
connection with any action on any application, notice, or
request by the institution or IAP;
o The individual engaged or participated in any unsafe or
unsound practice in connection with the institution; or
o The individual committed or engaged in any act, omission, or
practice constituting a breach of that person’s fiduciary duty.

6

Commencing formal EAs consists of issuing a Notice of Charges or Stipulated Order.
9

Evaluation of Enforcement Actions and Professional Liability Claims Against
Institution-Affiliated Parties and Individuals Associated with Failed Institutions



Effect of the Misconduct
o The institution suffered or will probably suffer financial loss or
other damage,
o Interests of the institution’s depositors have been or could be
prejudiced, or
o The individual received financial gain or other benefit.



Culpability for the Misconduct
o The individual exhibited personal dishonesty, or
o The individual demonstrated a willful or continuing disregard
for the safety or soundness of the institution.

Civil Money Penalties. Pursuant to section 8(i)(2) of the FDI Act, the
Regulators may impose CMPs on IAPs or depository institutions for
engaging in improper conduct while employed or contracted by an
institution. Collections resulting from all CMPs are remitted to the
Treasury. The SOL to commence these actions is generally 5 years
from the date of the misconduct and the SOL to collect is generally
5 years after an order is issued.
For most misconduct, CMPs are divided into three tiers with
increasingly higher penalties for more egregious conduct. Penalties
associated with tiers 1, 2, and 3 can be as high as $7,500, $37,500, and
$1,425,000, respectively, per day for each day of the violation. The FDI
Act requires Regulators to consider four mitigating factors in
determining the appropriateness of a penalty: (1) the available
resources and good faith of the person charged, (2) the gravity of the
violation, (3) the history of previous violations, and (4) such other
matters as justice may require.
Administrative Restitution. Section 8(b)(6) of the FDI Act grants the
Regulators the authority to issue cease and desist orders requiring IAPs
to make restitution to repay losses incurred by institutions as a result of
their actions. Collections resulting from restitution orders are paid to the
institutions unless they failed, in which case, they are paid to the FDIC.
There is no express SOL to bring these orders.
To pursue administrative restitution, the Regulators must prove that:


The IAP or depository institution was unjustly enriched (e.g.,
accepted and retained a benefit) in connection with a violation or
practice; or

10
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The violation or practice involved a reckless disregard for the law or
any applicable regulations or prior order of the appropriate federal
banking agency.

Cease and Desist Orders. A cease and desist order pursuant to
section 8(b) of the FDI Act is a supervisory response to an immediate,
present, or ongoing unsafe and unsound practice, violation of law or
regulation, or violation of written condition on the part of a depository
institution or IAP, in an attempt to control and put a stop to the behavior
or practice that is harming an institution. These orders require parties
to stop engaging in certain violations or practices and affirmative action
to correct the conditions resulting from any such violation or practice.
Affirmative action may require an institution or IAP to make restitution or
provide reimbursement, indemnification, or a guarantee against loss.
While cease and desist orders are often issued to institutions, they may
also be issued to IAPs (herein referred to as personal cease and desist
orders). There is no express SOL to commence cease and desist
orders; however, the Regulators lose the ability to commence an action
against an individual 6 years after the individual leaves the subject
institution.
To pursue personal cease and desist orders, the Regulators must prove
that the IAP:


Is engaging in, has engaged, or is about to engage in an unsafe or
unsound practice pertaining to a depository institution, or



Is violating, has violated or is about to violate a law, rule, regulation,
or any condition imposed in writing.

The OCC and FRB issue (and the OTS issued) personal cease and
desist orders against IAPs. However, the FRB had not issued any such
orders pertaining to the failed institutions under its supervision that were
included in this evaluation. As discussed later in this report, the FDIC
currently does not use personal cease and desist orders.
Formal Letters. In addition to pursuing the EAs against IAPs
discussed above, the Regulators have issued formal letters7 to
individuals who were convicted of covered offenses, pursuant to section
19 of the FDI Act (12 U.S.C. § 1829). Section 19 generally prohibits a
person convicted of any criminal offense involving dishonesty, breach of
trust, or money laundering (covered offenses) from working in any
7

The FDIC and FRB refer to formal letters as section 19 letters and the OCC refers to them as 1829 prohibition
letters. For simplicity, this report uses the term formal letters.
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affairs of an insured depository institution or bank holding company.
The ban is for life unless an exception is granted through consent by
the FDIC. For certain offenses, an exception cannot be granted for
10 years following the date of conviction, except by order of the
sentencing court.
Formal letters reiterate existing prohibitions and do not impose any
additional constraints. If after receiving a formal letter, a person
reenters the banking industry in violation of 12 U.S.C. § 1829, he or she
does so “knowingly,” and may therefore be subject to criminal sanctions
and/or penalties.
The Regulators typically identify such persons by reviewing suspicious
activity reports (SAR), through routine bank examinations, from
institution personnel, or as a result of the prosecution process initiated
by DOJ or other law enforcement officials. EA investigations may also
identify a condition warranting a formal letter.
The Regulators may elect to issue a formal letter in lieu of a
removal/prohibition order. FDIC officials prefer to impose a
removal/prohibition order, if appropriate, but may issue a formal letter if
the FDIC learns of an offense after a removal/prohibition SOL has
expired or when it is otherwise unable to impose a removal/prohibition
order. The OCC considers whether there was a related prohibited
transaction amounting to at least $5,000 when deciding whether to
issue a formal letter. The FRB will consider issuing a formal letter if it
learns of a conviction or a plea agreement involving certain criminal
offenses related to the individual’s role at the banking organization.
The Regulators’ EA Processes
The FDIC, FRB, and OCC each have a formal process for pursuing EAs
and a flowchart of each Regulator’s process is provided in Appendix 2.
There are several similarities in each Regulator’s process for
investigating and pursuing EAs against IAPs. The Regulators generally
identify issues that may warrant EAs through routine oversight activities
such as conducting examinations and reviewing SARs, from institution
employees and customers, and from contact with other supervisory
agencies or law enforcement officials. After reviewing the initial
information, the Regulators may initiate an investigation if they believe
there is sufficient evidence to pursue an EA. As part of the
investigation, the Regulators interview witnesses, take sworn
testimonies, and compel the production of relevant documents
necessary to establish a legal basis for an EA. If there is sufficient
12
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evidence, the Regulators provide the respondents with the opportunity
to consent to an EA. Most cases are settled through consent.
If the respondent refuses to consent, the Regulator files a Notice of
Charges against the IAP with the Office of Financial Institution
Adjudication8 and an administrative hearing process is initiated. The
ALJ assigned to the Regulators reviews the case documents, the IAP
has an opportunity to respond to the Notice of Charges, a public
hearing is held, and the ALJ issues a recommended decision. The
FDIC’s Board, the FRB, or the Comptroller of the Currency reviews the
case materials, the ALJ’s recommendation, and makes a final decision
about whether to issue an order against an IAP.9 Respondents have
the right to appeal to the federal courts.
Throughout the process, various divisions within each Regulatory
agency coordinate with each other. If at any point the Regulators
determine that there is insufficient information to pursue an EA, it is
closed out. The Regulators publicize EA activity, in accordance with
section 8(u) of the FDI Act and report EA activity to their agency’s
executive management and in their annual reports, which are provided
to Congress.
Beginning in 2010, the FDIC established expectations for the timely
handling and disposition of cases once they have been opened and has
consistently met these expectations. The FRB and OCC do not have or
plan to establish similar metrics.
EA Activity from 2008-2012
For the 465 institutions that failed from 2008 through 2012, the Regulators
issued a total of 275 EAs pertaining to 87 institutions (19 percent), as
follows:





128 removal/prohibition orders,
120 CMPs,
8 administrative restitution orders, and
19 personal cease and desist orders.

8

The Office of Financial Institution Adjudication is an executive body charged with overseeing administrative
enforcement proceedings of the FDIC, FRB, OCC, and National Credit Union Administration (NCUA). One ALJ is
assigned to and hears all cases presented by the FDIC, FRB, OCC, and NCUA. This ALJ reports to an oversight
committee comprised of members from the FDIC, FRB, OCC, and NCUA.
9
For the EAs discussed in this report that went before an ALJ, all of the Regulators have upheld the ALJ’s
recommended actions in making the final decision on whether to pursue EAs.
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Additionally, as of September 30, 2013, the FDIC, FRB, and OCC had
potential EAs against IAPs in-process at an additional 59 institutions.
These EAs will ultimately be imposed or closed-out.
The FRB and OCC issued formal letters to 14 individuals affiliated with
9 failed institutions. The FDIC and OTS had not issued any formal letters
associated with the failed institutions that they supervised.
In two instances, the FDIC used its back-up enforcement authority under
section 8(t) of the FDI Act and the Federal Deposit Insurance Corporation
Improvement Act of 1991 (FDICIA) to pursue EAs against five former
directors and officers from two institutions that were previously regulated by
the OTS.
Table 2 shows EAs imposed against IAPs by each of the Regulators.
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Table 2: Enforcement Actions Against IAPs Pertaining to 465 Failed Institutions
EA Activity
Sanction

Removal/
Prohibition
Order

Civil
Money
Penalty

Administrative
Restitution

Personal
Cease and
Desist Order
Against
an IAP

Totals
(adjusted for
duplication)

Regulator

IAPs

Associated
Institutions

FDIC

86a

53a

FRB

4

2

OCC

19b

14b

OTSd

19

7

FDIC

63 for $4.1 million

26

FRB

0

0

OCC

28 for $1.69 millionb

12b

OTSd

29 for $195,500

5

FDIC

5 for $284,000

2

FRB

0

0

OCC

3 for $728,000

3

OTSc,d

0

0

FDIC

0

0

FRB

0

0

OCC

15

5

OTSd

4

1

All
Regulators

Totals: All Regulators
by EA Type (adjusted for
duplication)

128 EAs issued to IAPs
associated with
75 institutions.

120 EAs issued to IAPs
associated with
42 institutions.

8 EAs issued to IAPS
associated with
5 institutions.

19 EAs issued to IAPs
associated with
6 institutions.

There were a total of 275 EAs issued against
218 IAPs associated with 87 institutions.

Source: Generated by the FDIC OIG based on information from FDIC, FRB, and OCC management
officials and the agencies’ public Web sites. Data is as of September 30, 2013.
a
Includes removal/prohibition orders issued by the FDIC to five former officers and directors of two institutions
formerly supervised by the OTS. In issuing these orders, the FDIC exercised its back-up enforcement authority.
b
Includes one removal/prohibition order and one CMP issued by the OCC to an institution formerly supervised by
the OTS.
c
We were unable to locate information pertaining to any administrative restitution orders issued by the OTS.
d
OTS activity from January 1, 2008 through July 21, 2011, when the OTS was abolished.
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Summary information for each Regulator follows:
FDIC: The FDIC issued 154 EAs against 122 IAPs associated with
58 institutions (20 percent of 291 failed institutions: 289 regulated by the
FDIC and 2 formerly supervised by the OTS). Specifically the FDIC issued:




Removal/prohibition orders to 79 directors and officers and seven other
employees.
CMPs against 63 former bank directors and officers, for amounts
ranging from $500 to $1.3 million.
Administrative restitution penalties to five directors, for amounts ranging
from $4,000 to $225,000.

FRB: The FRB issued four EAs against four IAPs associated with two
institutions (4 percent of the 49 failed institutions regulated by the FRB).
Specifically, the FRB issued:


Removal/prohibition orders to four bank officers.

Additionally, the FRB issued formal letters to six individuals (three officers,
one bank teller, and two unknown) affiliated with four institutions.
OCC: The OCC issued 65 EAs against 41 IAPs associated with 17
institutions (21 percent of 80 failed institutions: 79 regulated by the OCC
and 1 formerly regulated by the OTS). Specifically the OCC issued:





Removal/prohibition orders to 18 directors and officers and one
assistant manager.
CMPs to 28 directors and officers, for amounts ranging from $5,000 to
$1 million. The $1 million CMP was imposed against a former
President of an institution regulated by the OTS.
Administrative restitution penalties to three directors and officers.
Personal cease and desist orders to 15 directors and officers.

Additionally, the OCC issued formal letters to eight individuals associated
with five institutions (three officers, two managers, and three lower-level
employees). One of these letters was to an employee of an institution
formerly regulated by the OTS.
OTS (January 1, 2008 through July 21, 2011): The OTS issued 52 EAs
against 51 IAPs associated with 11 institutions (23 percent of the 48 failed
institutions formerly regulated by the OTS). Specifically, the OTS issued:


Removal/prohibition orders to 19 IAPs (five to directors and officers and
most of the others to lower-level employees such as tellers, branch
managers, and consultants).
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CMPs against 29 former bank directors, for amounts ranging from $500
to $50,000.
Personal cease and desist orders against four former bank directors
associated with one institution.

Comparison of Current and Historical EA Data. As noted above, during
the 2008 financial crisis, the Regulators imposed removal/prohibition EAs
against individuals affiliated with 75 out of 465 institutions (16 percent). As
of September 30, 2013, potential EAs against IAPs were in-process at an
additional 59 institutions (25, 8, and 26 institutions regulated by the FDIC,
FRB, and OCC, respectively). These EAs will ultimately be imposed or
closed-out. We also looked at removal/prohibition EAs imposed on IAPs
affiliated with institutions that failed over the 11-year period from 1985
through 1995. During this period, 1,375 FDIC, FRB, and OCC-regulated
institutions failed and removal/prohibition EAs were imposed on IAPs
affiliated with 79 institutions (6 percent), as follows:




FDIC: 34 out of 682 failures (5 percent),
FRB: 3 out of 108 failures (3 percent), and
OCC: 42 out of 585 failures (7 percent).

Accordingly, during the 2008 financial crisis, the FDIC, FRB, and OCC
experienced an increase in the percentage of failed institutions for which
they pursued removal/prohibition orders against IAPs.
Criminal Sanctions. While not a focus of this report, the Regulators have
shared information with or referred criminal matters to the DOJ, which
obtained convictions against 44 individuals (36 of whom were bank
officers) associated with 25 of the 465 failed institutions included in this
evaluation.
The DOJ obtained 3,674 criminal restitution orders imposing $280.8 million
in monetary judgments against individuals associated with the 465 failed
institutions. In these cases, the FDIC requested to be named a victim in
the restitution orders.
Over the 6-year period from 2008 through 2013, the FDIC received
$29.4 million in criminal restitution and forfeiture collections.
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The FDIC’s Use of Back-up Enforcement Authority. Under certain
circumstances, section 8(t) of the FDI Act and FDICIA permit the FDIC to
engage in back-up enforcement action pertaining to all insured depository
institutions, depository institution holding companies, and IAPs. Thus, the
FDIC is permitted to pursue EAs against IAPs where the related institutions
are or were regulated by a PFR other than the FDIC. While the PFR
typically pursues EAs against IAPs, the FDIC may invoke its back-up
enforcement authority under circumstances when the PFR consents or the
FDIC believes that the PFR has not timely pursued an EA in response to a
recommendation from the FDIC.
The FDIC used back-up enforcement authority to pursue EAs in two
instances, as noted below. In both instances, the institutions were
originally regulated by the OTS and subsequently by the OCC when the
OTS was abolished. The FDIC and OCC consulted about the FDIC’s use
of back-up enforcement authority prior to the FDIC’s decision to implement
this authority.
Downey Savings and Loan Association, FA (Downey). Downey failed and
was closed by the OTS on November 21, 2008, and the FDIC was
appointed as Receiver.
The primary causes of Downey’s failure were the thrift’s high
concentrations in single-family residential loans, which included
concentrations in option adjustable rate mortgage loans, reduced
documentation loans, subprime loans, and loans with layered risk;
inadequate risk-monitoring systems; the thrift’s unresponsiveness to OTS’
recommendations; and high turnover in the thrift’s management.
The FDIC exercised its back-up enforcement authority based on the results
of a preliminary investigation where the FDIC concluded that
Downey extensively underwrote negative amortization loans, which
constituted reckless and risky behavior that put customers at risk.
In June 2012, four of Downey’s former directors and officers each
stipulated and consented to removal/prohibition orders that prohibited them
from participating in any banking affairs for life. Additionally, the FDIC
recovered $31.9 million as a result of a separate PLC settlement
agreement with these four and other former Downey directors and officers.
At the same time, the FDIC, in its corporate capacity, released these four
directors and officers from the imposition of any additional EAs and seven
former directors and officers from the imposition of any EAs.
IndyMac Bank, FSB (IndyMac). IndyMac failed and was closed by the OTS
on July 11, 2008, and the FDIC was named conservator.
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The primary causes of IndyMac’s failure were the institution’s aggressive
growth strategy, high concentration of Alt-A loans, insufficient underwriting,
credit concentrations in residential real estate in the California and Florida
markets, and heavy reliance on costly funding sources and brokered
deposits.
The magnitude of IndyMac’s loss and concerns about the institution’s
management prompted the FDIC to exercise its back-up enforcement
authority. In December 2012, the institution’s former Chairman and Chief
Executive Officer stipulated and consented to a removal/prohibition order.
Additionally, the FDIC separately settled pending PLC litigation against the
same officer for $12 million.
Types of Actions Warranting EAs. Removal/prohibition orders may
be based on personal dishonesty or willful or continuing disregard for
the safety or soundness of the institution. Most of the
removal/prohibition orders issued by the Regulators included personal
dishonesty as a basis for the action. The Regulators brought very few
removal/prohibition orders based solely on willful or continuing
disregard for safety or soundness.
EAs against IAPs were issued in response to actions such as making false
entries in institution financial statements, embezzlement, misappropriation,
creating false invoices and other documents, forgery, participating in
counterfeit check schemes, accepting illegal cash payments, knowingly
underwriting loans containing fraudulent documentation, making unsound
loans, using institution funds to pay for personal expenses, misapplying
funds, obstructing a bank examination, intentional financial misstatements
to make the institution’s performance look better, and concealing the true
source of an illegal capital infusion.
EAs also referenced safety or soundness such as the failure of institutions
to: change lending strategies based on warnings that certain credit
concentrations were too high, monitor brokered loan activities, adhere to
state lending limits, comply with institution lending policies, and disclose
conflicts of interest.
In this respect, most of our OIG MLRs covering 142 failed institutions
concluded that management did not operate institutions in a safe and
sound manner, which contributed to institution failures. Most commonly,
we reported that these institution failures were caused by the institutions’
management strategy of aggressive growth that concentrated assets in
commercial real estate loans, which was often coupled with inadequate risk
management practices for loan underwriting, credit administration, and
credit quality review. However, the Regulators have held very few
individuals associated with failed institutions accountable for safety or
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soundness issues when a finding of dishonesty was not present. Notably,
the OCC and the OTS issued personal cease and desist orders to address
safety or soundness issues associated with failed institutions covered by
our evaluation.
As discussed in the next section, we are recommending that the
Regulators develop methodologies for issuing removal/prohibition EAs that
can be supported by the willful or continuing disregard for safety or
soundness element.
Factors Impacting the Pursuit of EAs
Based on our research and interviews with the Regulators, we identified
the following factors that have impacted the Regulators’ ability to pursue
EAs.
Statutory Requirements. The Regulators noted that a factor impacting
the frequency of removal/prohibition EAs against individuals associated
with failed institutions is the rigorous statutory criteria for imposing these
EAs. The Regulators stated that even if an IAP acted poorly or made
negligent business decisions that resulted in losses to an institution, such
conduct does not provide enough evidence to show that the IAP acted with
the required intent, according to the statute.
As stated previously, to pursue a removal/prohibition order, the Regulators
must obtain evidence of the following three statutory criteria, each of which
contains several elements:




Misconduct,
Effect of the Misconduct, and
Culpability for the Misconduct.

To prove the last criterion, “culpability for the misconduct,” the Regulators
must show that the individual (1) exhibited personal dishonesty or (2)
demonstrated a willful or continuing disregard for the safety or soundness
of the institution. The second element (willful or continuing disregard) can
be particularly difficult to prove in support of a removal/prohibition order,
according to the Regulators.
Court opinions have opined as follows with regards to the elements to
satisfy culpability:
“Before [a Regulator] may impose the ultimate sanction of a
Prohibition Order against a banker that forever bans him or
her from working in the American banking industry, the
20
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[Regulator] must show a degree of culpability well beyond
mere negligence, i.e., there must be a showing of scienter.”10
With regards to personal dishonesty and a willful or continuing disregard for
the safety or soundness of an institution:
“These standards of culpability require some showing of
scienter. The term ‘personal dishonesty’ has been held to
mean a disposition to lie, cheat, defraud, misrepresent, or
deceive. It also includes a lack of straightforwardness and a
lack of integrity.”11
Willful disregard has been defined as “deliberate conduct
which exposed the bank to abnormal risk of loss or harm
contrary to prudent banking practices.” Continuing disregard
has been defined as conduct which has been “voluntarily
engaged in over a period of time with heedless indifference to
the prospective consequences."12
OCC officials stated that in a large number of cases, the factual record
does not provide a basis to meet the culpability requirements noted above
and these requirements have posed a significant obstacle to pursuing
removal/prohibition orders.
OCC officials also noted that the definition of “unsafe and unsound,”
utilized by certain Federal circuit courts has posed obstacles to pursuing
removal/prohibition orders. For example, the United States Court of
Appeals for the Fifth Circuit held that unsafe and unsound practices are
limited to “practices with a reasonably direct effect on an association’s
financial soundness.”13 The Court further explained that such effects must
bear a relationship to an institution’s financial integrity and the
government’s insurance risk. An OCC official noted that this formulation
suggests that only those acts or practices that threaten the continued
viability of an insured institution rise to the level of unsafe and unsound
practices. Such a standard would not include acts or practices that
threaten significant loss or damage to an institution if they do not also
threaten its viability.

10

Kim v. Office of Thrift Supervision, 40 F.3d 1050 (9th Cir. 1994). The term scienter refers to a state of mind
often required to hold a person accountable for his or her acts. Scienter denotes a level of intent or knowledge
than an act was wrong or deceptive.
11
Michael v. FDIC, 687 F. 3d 337 (7th Cir. 2012).
12
Grubb v. FDIC, 34 F. 3d 956 (10th Cir. 1994).
13
Gulf Federal Savings and Loan Association of Jefferson Parish v. Federal Home Loan Bank Board, 651 F.2d
259 (5th Cir. 1981).
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The Regulators noted that because removal/prohibition orders permanently
remove IAPs from banking, thus, taking away their livelihood, it is
appropriate for the legal standards to be rigorous.
In 2011, we reported that the Regulators often did not address risky
behavior at institutions until financial and/or capital decline occurred.14 This
practice resulted in supervisory actions that were taken too late for many of
the institutions that failed during the 2008 financial crisis. Additionally,
during our current evaluation, we learned that this practice made it
challenging for the Regulators to support a finding of willful or continuing
disregard for safety or soundness against former IAPs.
At the time of this evaluation, the FDIC’s Division of Risk Management
Supervision (RMS) and Legal Division were working on a strategy for
documenting instances of willful or continuing disregard for safety or
soundness in order to successfully pursue removal/prohibition orders that
include this element. We believe that each of the Regulators could benefit
from developing guidance in this area to proactively address risky behavior
or document willful or continuing disregard in the event that such behavior
persists.15 Documenting such actions as they occur and ensuring
adequate coordination between agencies’ legal and examination units on
this matter could make it easier to later sustain the willful or continuing
disregard element of a removal/prohibition EA.
We recommend that the FDIC, FRB, and OCC:
1. Evaluate existing authorities, legal precedents, and supervisory
approaches and establish and communicate, as appropriate,
methodologies in which examination results and documentation can
support the pursuit of removal/prohibition orders based on willful or
continuing disregard for safety or soundness of an institution. Such
methodologies may include:
a. providing guidance to examiners on how to document and
develop evidence sufficient to meet the willful or continuing
disregard criteria, and/or
b. ensuring adequate internal coordination among legal and
supervision divisions, as necessary, about what evidence is
needed to successfully bring such orders.

14

Evaluation of Prompt Regulatory Action Implementation, September 2011.
We note that an increased use of enforcement authority under Section 39 of the FDI Act may provide a means to
proactively document safety and soundness concerns and build support for proving continuing disregard. Although
rarely used, Section 39, Standards for Safety and Soundness, would allow Regulators to take action against
seemingly healthy institutions that were engaging in risky practices before losses occurred. While Section 39
actions are imposed against institutions, they can also serve to document safety and soundness concerns against
institution management.
15
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Use of Available Enforcement Tools. The Regulators have a number of
progressive enforcement tools for dealing with unsafe and unsound
practices at institutions starting with informal actions such as board
resolutions and memoranda of understanding (MOU) and extending to
formal cease and desist orders and termination of deposit insurance. We
observed that the Regulators have fewer enforcement tools available for
holding IAPs accountable. The Regulators noted that the legal standards
for sustaining a removal/prohibition order should be rigorous since such
actions take away one’s livelihood. However, this approach can limit the
regulators’ options in holding individuals accountable for their actions.
Using personal cease and desist orders broadens the range of tools that
the Regulators can use to hold individuals accountable, prevent future
misconduct, and address safety and soundness issues. The OCC and
OTS have imposed personal cease and desist orders against individuals
associated with the failed institutions included in this review. The FRB also
uses this tool against individuals, but has not done so in relation to
individuals associated with the failed institutions under its supervision.16
The FDIC does not currently use personal cease and desist orders. FDIC
officials noted that the FDIC issues cease and desist orders against
institutions that include management-related provisions, which may affect
individual bank officials.
The Regulators have flexibility in determining the types of provisions to
include in personal cease and desist orders. Those issued by the OCC
and FRB have required IAPs to: cease and desist from certain acts in their
current positions, ensure those acts are not carried out in any future
employment positions, furnish future employers with a copy of the order,
and notify the Regulator if the IAP is employed by an institution in the
future. The Regulators are required to publicize EAs, including personal
cease and desist orders, and have done so on their public Web sites.
As discussed earlier, cease and desist orders do not have to meet the
same rigorous standards as removal/prohibition orders. In some instances,
particularly when pursuing removal/prohibition orders, the evidence falls
short of proving the required statutory elements. In instances such as
these, the FDIC may wish to consider imposing cease and desist orders
against IAPs whose actions resulted in unsafe or unsound practices.
Cease and desist orders against IAPs may afford the FDIC a tool to
address safety and soundness issues when it concludes that a
removal/prohibition order is not warranted and/or supportable.

16

Additionally, all of the Regulators have issued cease and desist orders against institutions, including the 465
failed institutions that were included in this study. However, this evaluation is primarily limited to EAs pertaining to
IAPs and PLCs against individuals and entities associated with failed institutions.
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We recommend that the FDIC:
2. Research the use of personal cease and desist orders as an
enforcement tool to address safety and soundness issues that do not
meet the criteria for a removal/prohibition order.
Risk Appetite. We concluded that the Regulators’ risk appetite plays a
role in their pursuit of EAs. The Regulators’ legal officials may be reluctant
to pursue a case if these officials believe that it is not sufficiently strong and
could set a precedent that could impede the agency’s ability to win future
cases in the same area.
We understand that it is important to ensure that individual cases are
sufficiently strong to avoid setting precedents and jeopardizing future
cases. However, legal officials need to ensure that their risk appetite aligns
with that of the agency head. Ultimately, legal officials should clearly
communicate the legal risks of pursuing a particular EA, but the agency
head or senior official with delegated authority should set the level of
litigation risk that the agency is willing to assume.
Statute of Limitations. None of the Regulators identified the expiration of
SOLs or related tolling agreements as impacting the pursuit of ongoing
EAs. However, the Regulators may not identify actions that could lead to
EAs until several years after a questionable act occurs. Because the SOL
for commencing removal/prohibition orders and CMPs is typically 5 years
from the date of the misconduct or the date the institution incurs a loss, the
Regulators’ ability to pursue such EAs could be impeded if the misconduct
is identified several years later.
The Regulators may pursue personal cease and desist orders up to
6 years after an IAP leaves the subject institution. Accordingly, this tool
may provide the Regulators a longer period within which to pursue an EA.
We noted that in some instances, the FDIC’s Legal Enforcement section
elected not to pursue a removal/prohibition order against an IAP, in part,
because the SOL had expired or was about to expire. In such cases, a
personal cease and desist order could provide a viable alternative to
removal/prohibition orders and extend the time within which the FDIC may
take action.
Staff Resources. The Regulators did not attribute increased workloads or
a lack of resources to not pursuing EAs. However, even if a case appears
to meet the statutory criteria, the Regulators may choose to not pursue a
removal/prohibition order based on other circumstances of a case. For
example, in cases involving lower-level employees, one or more of the
Regulators have considered the nature and effect of the misconduct, the
resources involved in pursuing the case, and the risks presented by an
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individual’s continued participation in the institution’s affairs and decided to
devote their limited resources to other more significant cases.
Limited Recovery Resources. A respondent’s ability to pay is another
consideration in pursuing actions such as CMPs and restitution. For
example, an individual may not have the means to pay if the majority of
his/her wealth was in the institution’s stock and the institution failed or if
that individual was a career banker and subject to a removal/prohibition
order. There were several instances when the Regulators did not pursue
CMPs or restitution due to a respondent’s inability to pay.
Parallel proceedings by DOJ. In some instances the Regulators perform
investigations simultaneously with the DOJ. At other times, the DOJ may
ask, or the Regulators may decide, to delay their pursuit of EAs until the
DOJ completes its criminal investigation or proceeding. While this delays
EAs, it may also benefit the Regulators in the long run, such as when the
DOJ imposes criminal sanctions that the Regulators can subsequently rely
on to impose EAs. On the other hand, because DOJ criminal convictions
ban individuals from banking, a Regulator may conclude that it’s not
necessary to also issue a removal/prohibition order. In determining how to
proceed, the Regulators may also consider whether other regulators have
open investigations on the matter.
Other Matters Pertaining to EAs
The FDIC’s Handling of Formal Letters. As discussed earlier, the FDIC,
FRB and OCC issue formal letters to individuals who were convicted of
certain crimes, pursuant to section 19 of the FDI Act. Formal letters
reiterate that an individual has previously been prohibited from participating
in banking for committing a criminal offense involving dishonesty, breach of
trust, or money laundering.
The FRB posts formal letters on its public Web site and the OCC
identifies the IAPs that were the subjects of these letters on its public
Web site.
We found inconsistencies among the FDIC’s regional offices regarding
their use of formal letters. The FDIC has not issued guidance on using, nor
does it publicize these letters. Issuing guidance would better ensure a
uniform approach to using section 19 letters. Publicizing such letters would
be prudent in further holding individuals accountable and providing
potential employers with a means for being aware of these individuals’ past
actions as part of the hiring and screening process.
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We recommend that the FDIC:
3. Establish written guidance describing under what circumstances to
issue formal letters pursuant to section 19 of the FDI Act and post these
letters to its public Web site.
EA Interagency Coordination Efforts. In 1997, a revised policy
statement was published in the Federal Register, which encouraged
increased coordination efforts among the banking Regulators concerning
EAs.17 The statement generally calls for the Regulators to notify each
other and state supervisory authorities in writing, prior to or when initiating
EAs against IAPs and depository institutions. For the purposes of
interagency notification, an EA is initiated when the appropriate responsible
agency official, or group of officials, determines that a formal EA should be
taken. Initiating EA activity typically consists of issuing a Notice of Charges
or Stipulated Order to an IAP. Providing notifications to the federal
Regulators when initiating EAs helps to ensure a consistent approach to
pursuing EAs and may alert the Regulators if an IAP under investigation
moves to an institution regulated by a different PFR.
The Regulators posted EA orders to their public Web sites on a monthly
basis as required by the FDI Act.18 Additionally, the FDIC, FRB, and OCC
coordinated with each other to varying degrees in terms of providing
information to each other when initiating EAs and these agencies notified
state regulatory authorities. Further, the FDIC, FRB, and OCC met on a
case-by-case basis to discuss matters of mutual supervisory concern.
However, the Regulators did not consistently provide written notifications
about EAs to each other, as described in the policy statement.
The Federal Register policy statement has not been revised since 1997,
and therefore may not reflect technological advances for communicating
EA activities. Accordingly, the Regulators may benefit from revisiting the
policy statement to determine the best ways to address its requirements
and differences that have arisen over time in agency notification practices.
We recommend that the FDIC, FRB, and OCC:
4. Consider the need to (1) increase their level of written EA coordination
to meet the requirements of Federal Register policy statement 62 Fed.
Reg. 7782, or (2) revise the policy statement to reflect the Regulators’
current level of coordination.

17
18

62 Fed. Reg. 7782 (Feb. 20, 1997).
12 U.S.C. § 1818(u).
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Professional Liability Claims Against Individuals and Entities
The FDIC’s Program and Process for Investigating and
Pursuing PLCs
The purpose of the FDIC’s professional liability program is to maximize
recoveries to receiverships and hold accountable directors, officers, and
other professionals who caused losses to failed depository institutions.
The FDIC as Receiver, pursues PLCs pertaining to all failed depository
institutions, regardless of whether the PFR was the FDIC, FRB, OCC,
or OTS. The main objectives of the FDIC’s PLC process are to
investigate all potential claims and recover losses on those PLCs that
are determined to be meritorious and expected to be cost-effective.
PLCs are civil tort and breach of contract claims that seek recovery for
damages caused to failed institutions by their directors, officers, and
other professionals who worked for or provided services to the failed
institutions such as lawyers, accountants, appraisers, and other
professionals. Recoveries are used to pay claims against the
receivership estate in accordance with statutory priorities set out by
Congress, which provide first for payment of the receiver's
administrative expenses, second for any deposit liability, and third for
general creditor claims.
When an institution fails, the FDIC acquires a group of legal rights,
titles, powers, and privileges, which include PLCs. PLCs are claims
under civil law for losses caused by the wrongful conduct of directors,
officers, lawyers, accountants, brokers, appraisers, and others who
have provided professional services to a failed institution. To collect on
these claims, the FDIC often must sue the professionals for losses
resulting from their breaches of duty to the failed institution. PLCs also
include contract rights inherited from the institution under fidelity bonds
that institutions purchase to cover losses resulting from dishonest or
fraudulent acts by their employees.
For each institution failure, the FDIC investigates 11 PLC types, as
described in Table 3. Most PLCs are closed after the investigations are
completed, including those that are not applicable to an institution’s
operations. However, when warranted, the FDIC pursues PLCs that
are meritorious and expected to be cost-effective. The FDIC has 3
years to file tort PLCs and 6 years to file contract PLCs, from the date of
an institution failure, unless state law permits a longer timeframe.19 The
FDIC documents the resolution of each PLC in written memoranda.

19

12 U.S.C. § 1821(d)(14).
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Table 3: Description of PLC Types
PLC Type

Director and
Officer (D&O)
Liability
Fidelity Bond
Accountants’
Liability
Attorney
Malpractice
Appraiser
Malpractice
Insurance
Commodity
Broker
Issuer
Residential
Mortgage
Malpractice and
Fraud

Description

Claims against former directors and officers of a failed institution
for conduct that caused loss to the failed institution, such as
negligence, gross negligence, or breach of fiduciary duty.
Claims against insurers for failure to pay under a financial
institution bond issued to the failed institution for covered acts.
Claims against external or internal accountants and auditors for
conduct that caused loss to the failed institution, such as breach
of contract, negligence, and professional malpractice.
Claims against attorneys and law firms for conduct that caused
loss to the failed institution, such as breach of contract,
negligence, and professional malpractice.
Claims against individual appraisers and appraisal firms for
conduct that caused loss to the failed institution, such as breach
of contract, negligence, and professional malpractice.
In states permitting such claims, direct actions against liability
insurance carriers, or actions brought as assignee of a
professional liability insurance policy.
Claims against brokers or brokerage firms whose conduct in
connection with the purchase or sale of commodities caused loss
to the failed institution, such as breach of contract, negligence,
professional malpractice, and violation of law.
Claims against insurance brokers for conduct in connection with
the issuance of insurance policies that caused loss to the failed
institution, such as breach of contract and negligence.
Claims against mortgage brokers, title insurance companies,
closing agents, and appraisers for conduct in connection with
residential mortgages that caused losses to the failed institution,
such as breach of contract, breach of fiduciary duty, negligence,
and professional negligence.
Claims against securities brokers, brokerage firms, control
persons, issuers, depositors, underwriters, and sellers in
connection with the purchase or sale of securities to the failed
institution, such as breach of contract, negligence, gross
negligence, breach of fiduciary duty, and violations of law.
Other claims against professionals that do not fit into the other
professional liability claim types.

Securities and
Residential
Mortgage
Backed
Securities
Other
Miscellaneous
Claims
Source: Generated by the FDIC OIG based on information from the FDIC.

PLC investigations require a coordinated effort between the FDIC’s DRR
Investigations Department and PLU. Prior to an institution’s failure, DRR
develops a Strategic Resolution Plan, which identifies critical issues and
strategies from all of DRR’s functional areas pertaining to the orderly
closing of an institution.
At the closing, DRR Investigations and PLU staff interview former institution
officials, review insurance policies, and gather documents needed to
investigate and make decisions on whether to pursue any of the 11 PLC
types. Key documents include:
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D&O liability and fidelity bond insurance policies,
Board and loan committee minutes,
Uniform Bank Performance Reports and Securities and Exchange
Commission filings,
Reports of Examination,
Regulatory orders pertaining to the institution,
External and internal audit reports, and
Loan policies.

After the closing, DRR and/or PLU begin the process of determining
whether or not a PLC is meritorious and expected to be cost-effective to
pursue. For example, to show that a tort PLC has merit, the FDIC
generally must establish:





Duty: the party owed a duty to the institution.
Breach of duty: the duty was breached or violated.
Causation: the misconduct was the cause for the loss to the institution.
Damages: the breach of duty resulted in a loss to the institution.

The legal criteria to support certain claims such as those pertaining to
negligence or gross negligence may not be as rigorous as the criteria
necessary to support a removal/prohibition order, depending on the
applicable federal or state law that applies to the PLC.
To establish that a claim is expected to be cost-effective, the FDIC’s
estimated recoveries should exceed its estimated costs to pursue the
claim. Potential sources of recovery for the FDIC include obtainable
proceeds from insurance policies and assets of the targeted individuals or
entities. The FDIC’s costs include internal DRR and PLU costs and outside
counsel fees and expenses.
PLCs that are deemed to either lack merit or cost-effectiveness are closed
out by DRR and PLU through a dual approval process. Claims that are
deemed to be both meritorious and cost-effective are pursued. For claims
that are pursued, the FDIC and potential defendants are sometimes able to
reach a negotiated settlement prior to litigation. In these cases,
settlements are approved by delegated authority or the FDIC Board.20 If
the FDIC and potential defendants are unable to negotiate a settlement
and the FDIC litigates, the FDIC’s Board or appropriate delegated
authority must first approve the filing of a lawsuit.21 Even after the FDIC
20

Currently, settlements in excess of $25 million require approval by the Deputy to the Chairman and Chief
Operating Officer and settlements in excess of $100 million require approval by the FDIC’s Board.
21
Authorization from the FDIC’s Board is required to file a lawsuit on all PLCs with the exception of fidelity bond
claims of $25 million or less and residential mortgage malpractice and fraud claims of $5 million or less, which may
be approved by delegated authority.
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files a lawsuit, the defendants and the FDIC may still reach a negotiated
settlement or the case may proceed to trial.
SOLs. The SOL to file a lawsuit in support of a tort and contract PLC is
3 and 6 years, respectively, from the date of an institution failure, unless
state law permits a longer timeframe.22 The SOL can be extended for any
of the 11 PLC areas if the FDIC and potential defendants execute a tolling
agreement. Tolling agreements are typically used when both parties need
more time to attempt to reach a pre-suit settlement. The FDIC executed
tolling agreements for 15 PLCs from our sample of 63 failed institutions
(24 percent).
Performance Reporting. Since 2008, the FDIC has had an annual
performance goal to make a decision to close or pursue 80 percent of
PLCs within 18 months of an institution’s failure. The FDIC achieved this
target each year from 2008 through 2013 with decision rates on PLCs
ranging from 80 to 87 percent.
PLU prepares annual and quarterly reports for the FDIC Board, which
summarize PLC recoveries and expenses, significant litigation and
settlements, and PLU staffing and workloads.
The FDIC provides an annual report to Congress, which contains
information on PLC recoveries during the year, the number of authorized
and filed lawsuits, the number of open investigations, and the results of its
efforts to achieve the annual performance goal.
The FDIC also places general information about PLCs on its public Web
site including the number of PLC lawsuits authorized, the number of
authorized D&O liability defendants, and a listing of D&O liability lawsuits
filed in court. The FDIC began posting settlement agreements to its
external Web site in March 2013.
Internal Coordination Enhancements. During 2013, the FDIC enhanced
information sharing among its personnel working on PLCs and EAs.


22

In February 2013, Legal Enforcement began including the status of
enforcement investigations and actions in PLU’s Authority-to-Sue
Memoranda presented to the FDIC Board for approval to file lawsuits in
support of PLCs. Legal Enforcement also developed a worksheet to
track the status of enforcement investigations and EAs related to all
instances involving D&O liability claims in which an Authority-to-Sue
Memorandum had been previously approved by the FDIC Board or in
which the FDIC had obtained a pre-litigation settlement.

12 U.S.C. § 1821(d)(14).
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In July 2013, RMS, DRR, the Legal Division, and the OIG entered into a
MOU to improve information sharing, cooperation, and collaboration on
investigations of potentially actionable misconduct or other wrongdoing
at failed institutions. As part of the MOU, RMS and Legal Enforcement
began sharing (1) information on pending EAs against individuals,
(2) the inventory of reported cases under development, (3) the status of
investigations, (4) closed-out investigations, (5) quarterly reports of
authorized EAs, and (6) the status of any actual or potential
enforcement investigation or EA related to a failed institution that is
included in any Authority-to-Sue Memorandum, prior to the related
FDIC Board meeting.
Pursuant to the MOU, PLU and DRR now share information regarding
the status of the 11 claim areas, the assigned PLU attorney, and fidelity
bond proofs of loss with RMS and Legal Enforcement. PLU also
provides draft and final Authority-to-Sue memoranda to Legal
Enforcement prior to the related FDIC Board meeting.

PLU management requires its close-out memoranda to state whether PLCs
have been referred to Legal Enforcement. This requirement has been in
effect since January 2013, or possibly earlier.
Legal Division guidance also instructs PLU attorneys to share information
about meritorious claims that are not cost-effective from a PLC perspective
with the Legal Enforcement attorneys. This enables Legal Enforcement to
determine if EAs should be pursued in relation to FDIC-supervised
institutions and information should be provided to the PFRs for claims
pertaining to non-FDIC-supervised institutions.23 In this regard, we
reviewed a sample of PLCs that were deemed not cost-effective, but
appeared to have some level of merit, to confirm that PLU shared case
information with Legal Enforcement and/or the PFR for EA consideration.
Based on a sample of 611 closed PLCs from 63 failed institutions, we
identified 15 PLCs that indicated some level of merit, but were closed out
for lack of cost-effectiveness. In these 15 instances:


The FDIC was the PFR in eight instances. PLU notified Legal
Enforcement in four of these instances.



The FRB and OCC were the PFRs in five and two instances,
respectively. The FDIC did not notify these Regulators about these
claims.

PLU stated that although these 15 PLCs were potentially meritorious, they
were not referred to Legal Enforcement because the facts were not
23

Legal Division Policy No. 217 entitled Joint Enforcement Section and Professional Liability Group Protocol on
Pursuit of Actions Against Institution-Affiliated Parties dated September 23, 2009.
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sufficiently egregious to support an EA, which requires a higher standard of
proof than a negligence claim.
We are not making a recommendation in this area because the FDIC made
significant improvements in its internal coordination efforts during 2013.
Further, the FDIC OIG verbally discussed with PLU and Legal Enforcement
issues related to referring meritorious claims to Legal Enforcement, which
then coordinates with FDIC regional offices and the PFRs, when
warranted.
PLC Activity from 2008-2012
For the 465 institutions that failed during 2008 through 2012, the FDIC
investigated 5,641 potential PLCs, as shown in Table 4.24 As of
September 30, 2013, the FDIC:


Completed 430 PLCs against individuals associated with 90 institutions
(19 percent of 465).
o 60 pertained to directors and officers associated with
56 institutions (12 percent of 465).
o 329 involved residential mortgage fraud, mostly associated with
six large failed institutions.



Had 305 PLCs pending a final result based on litigation or negotiation.
These PLCs were associated with 133 institutions of which,
102 pertained to former directors and officers.



Authorized lawsuits against 1,007 former directors and officers
pertaining to 162 PLCs that were completed or pending the results of
litigation or negotiation.

In total, the 735 completed and pending PLCs noted above were
associated with 193 of the 465 failed institutions (42 percent). Table 4
shows the number of PLCs pursued by claim type and the status of those
PLCs as of September 30, 2013. Of the 5,641 potential claims, 430 were
completed (7.6 percent), 875 were pending a final decision (15.5 percent),
and 4,336 were not pursued (76.9 percent).

24

For each of the 465 failed institutions, the FDIC routinely opened PLC investigations into 11 claim areas,
resulting in 5,115 potential PLCs plus an additional 526 potential PLCs for a total of 5,641. The 526 potential PLCs
resulted from instances when there was more than one PLC in the same claim area.
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Table 4: PLCs Pertaining to 465 Failed Institutions

Claim Type
D&O Liability
Fidelity Bond
Accountants’ Liability
Attorney Malpractice
Appraiser Malpractice
Insurance
Commodity Broker
Issuer
Residential Mortgage
Malpractice and Fraud
Securities and
Residential Mortgage
Backed Securities
Other Miscellaneous
Claims
Total

Closed Out by
FDIC and Not
Pursued

Pending a
Decision by
FDIC to Close
or Pursue

Pending
Results from
Litigation or
Negotiation

Completed
(Judgment,
Settlement, or
Dismissed)*

186
(38.5%)
376
(76.6%)
381
(80.9%)
411
(87.6%)
404
(86.7%)
437
(93.6%)
438
(93.8%)
438
(94.2%)
422
(46.4%)

135
(28.0%)
79
(16.1%)
82
(17.4%)
40
(8.5%)
50
(10.7%)
29
(6.2%)
29
(6.2%)
27
(5.8%)
42
(4.6%)

102
(21.1%)
19
(3.9%)
5
(1.1%)
10
(2.1%)
4
(0.9%)
1
(0.2%)
0
(0.0%)
0
(0.0%)
117
(12.9%)

60
(12.4%)
17
(3.5%)
3
(0.6%)
8
(1.7%)
8
(1.7%)
0
(0.0%)
0
(0.0%)
0
(0.0%)
329
(36.2%)

392
(84.3%)

24
(5.2%)

47
(10.1%)

2
(0.4%)

451
(92.6%)

33
(6.8%)

0
(0.0%)

3
(0.6%)

4,336
(76.9%)

570
(10.1%)

305
(5.4%)

430*
(7.6%)

5,641 PLCs
Source: Generated by the FDIC OIG based on an analysis of FDIC data as of September 30, 2013.
* Completed PLCs comprised settlements and court judgments to pay the FDIC and cases dismissed by
the courts. Of the 430 completed PLCs, 379 resulted from settlements, 32 resulted from court
judgments, and 19 were dismissed.

Comparison of Current and Historical PLC Data. With regards to the
2008 financial crisis, the FDIC completed PLCs against directors and
officers affiliated with 56 out of the 465 failed institutions (12 percent).
PLCs against directors and officers were pending a final decision based on
litigation or negotiation at 99 institutions. In all, a PLC had either been
completed or was pending a final decision against directors and officers at
a total of 154 institutions (33 percent), as of September 30, 2013.
From 1980 through 1995, the FDIC investigated PLCs for more than
1,600 failures for which it was the Receiver. The FDIC brought claims
against directors and officers in 24 percent of the institution failures
occurring between 1985 and 1992.25
25

FDIC publication: Managing the Crisis: The FDIC and RTC Experience 1980-1994, 1998.
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Types of Actions Warranting PLCs. PLCs were pursued in response to
the following types of misconduct:








Negligent approval of loans with poor underwriting or that violated the
institution’s lending policy;
Reckless implementation of high-risk lending programs;
Failure to heed supervisory warnings;
Loan fraud;
Breach of fiduciary duty pertaining to credit card pricing strategies: one
sampled institution increased the interest rates on its credit card loans
in disregard of sound business judgment;
Unlawful dividend payments: one sampled institution paid dividends to
stockholders, in violation of a state statutory limit; and
Failure to follow appraisal standards.

Review of PLCs from 63 Failed Institutions. We reviewed 693 potential
PLCs from a sample of 63 failed institutions. As discussed earlier, these
institutions had the highest loss rates as a percentage of assets. In 611
instances (88 percent), the FDIC did not pursue PLCs because cases
lacked merit or were not expected to be cost-effective. For the remaining
82 PLCs:




30 were settled for $75.3 million—14 of the PLCs were settled without
litigation and 16 were settled after a lawsuit was filed,
33 were being pursued through litigation or negotiation, and
19 were still pending a decision to close out or pursue.

The FDIC pursued at least one PLC on 42 of the 63 sampled institutions
(67 percent) with the most commonly pursued PLC type being D&O
liability. We verified that the FDIC obtained proper authority before
initiating litigation or agreeing to a settlement and that close-out decisions
were properly approved by DRR and PLU.
Factors Impacting the Pursuit of PLCs
Based on our research and interviews, we identified the following factors
that have impacted the pursuit of PLC’s by the FDIC.
Regulatory and Other Insurance Policy Exclusions. D&O insurance
contracts purchased by institutions before failure are a primary source of
recovery for losses resulting from misconduct of culpable directors and
officers before their institutions failed. These potential recovery sources
have been impacted by insurance policy exclusions, which prohibit or
attempt to prohibit government agencies, such as the FDIC from recovering
losses under the policy, even if the losses from wrongful acts by
management would have been paid to non-government claimants. These
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exclusions became prevalent during the 2008 financial crisis as the
condition of the banking industry deteriorated. As the crisis unfolded, an
increasing number of insurance policies reduced their coverage periods
from 3 years to one-year, resulting in annual renewals. Upon renewal,
private insurance companies added exclusions, especially for troubled
institutions. D&O liability insurance companies also increased the number
of policies with regulatory exclusions during the banking crisis of the 1980s
and early 1990s.
Table 5 shows that regulatory exclusions became more common in
insurance policies as the 2008 financial crisis progressed. The rate of
regulatory exclusions steadily increased from 2007 through 2013.
Table 5: D&O Insurance Policies with Regulatory Exclusions
Year

Failed Institutions
with Regulatory
Exclusions

Total Number of
Failed Institutions

Percentage

2007
2008
2009
2010
2011
2012
2013

0
3
50
98
65
46
23

3
25
140
157
92
51
24

0%
12%
36%
62%
71%
90%
100% *

Total
285
492
Source: FDIC’s PLU.
* One institution never had a D&O insurance policy.

58%

In addition to regulatory exclusions, three other types of exclusions also
became prevalent during the 2008 financial crisis.





Prior act exclusions. The insurance policy states that the insurance
company will not cover certain acts that occurred prior to a specified
date.
“Insured versus insured” clause. This insurance policy clause
prohibits an institution from suing itself. When an institution fails, the
FDIC becomes the Receiver. Insurance carriers have argued that this
policy exclusion prohibits the FDIC from recovering proceeds from
insurance carriers.
Carve outs. The insurance policy precludes coverage of certain unpaid
loans.

For the most part, the FDIC has not been successful in pursuing claims
when regulatory and prior act exclusions are present in insurance policies
because these exclusions are specific and straightforward. The FDIC has
had some success in pursuing claims when the related insurance policies
had “insured versus insured” clauses and carve out provisions. When
pursuing PLCs, the FDIC has also targeted an individual’s personal assets.
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The FDIC has performed some research to quantify the potential impact of
regulatory exclusions. Specifically, PLU conducted an informal study on
492 institution failures that occurred from 2007 through 2013 and estimated
the potential impact of lost PLC recoveries due to regulatory exclusions in
insurance policies.26 PLU found that 285 of the 492 failed institutions
(58 percent) had D&O insurance policies with regulatory exclusions and
estimated that these exclusions reduced the FDIC’s potential PLC
recoveries by $271.1 million.
The FDIC has considered potential alternative recovery sources such as
increasing the deposit insurance assessments for institutions with
regulatory exclusions. However, FDIC officials concluded that it would be
difficult to implement an assessment-based alternative to D&O policies,
particularly when D&O policies renew annually. We believe that the FDIC
should continue to research alternative recovery sources. One option we
discussed with FDIC officials was requiring institutions with regulatory
exclusions in their insurance policies to establish reserves on their balance
sheets to compensate for the additional risk of loss when D&O policy
proceeds may not be available to the FDIC. Doing so, could preserve a
reserve amount in lieu of the D&O proceeds and limit DIF losses should the
institution fail. However, requiring such a reserve would reduce an
institution’s regulatory capital and could be detrimental to a problem
institution.
We recommend that the FDIC:
5. Perform additional research pertaining to ways to compensate for lost
revenues as a result of regulatory and other insurance policy
exclusions.
In response to the increase in insurance policy exclusions, in October
2013, the FDIC issued a financial institution letter27 to institutions for which
the FDIC was the PFR. The letter discussed the importance of reviewing
and understanding the risks associated with coverage exclusions
pertaining to D&O liability insurance policies. When such exclusions apply,
directors and officers may be personally liable for damages arising out of
civil suits relating to their decisions and actions. The letter recommended
that each director and officer fully understand the protections and
limitations provided by the institution’s D&O liability policy when
considering renewals of and amendments to existing policies.

26

This informal study did not include the potential impact of lost PLC recoveries from prior act exclusions, insured
versus insured clauses, or carve out provisions.
27
Financial Institution Letter FIL-47-2013 entitled Director and Officer Liability Insurance Policies, Exclusions, and
Indemnification for Civil Money Penalties.
36

Evaluation of Enforcement Actions and Professional Liability Claims Against
Institution-Affiliated Parties and Individuals Associated with Failed Institutions

This letter appropriately raises awareness of this issue among banking
directors and officers. The OCC and the FRB did not issue similar letters.
Given its significance and applicability to all insured institutions, the
information in the October 2013 advisory letter would be beneficial to
institutions regulated by the FRB and OCC.
Accordingly, we recommend that the FRB and OCC:
6. Advise their regulated institutions about insurance policy exclusions.
Legal Requirements. Legal requirements are a factor in pursuing PLCs
because the FDIC must prove certain elements to establish that a claim
has merit. To show that a tort PLC has merit, the FDIC generally must
prove: duty, breach, causation, and damages. Federal and state statutes
and judicial decisions establish the legal obligations of individuals and
entities subject to PLCs. In some instances, proving each required
element can be difficult. Additionally, some state laws include a business
judgment rule that have been interpreted to require the FDIC to prove
gross negligence to succeed on a PLC.
Based on a review of 611 claim areas from our sample of 63 failed
institutions, 596 (97.5 percent) were closed due to a lack of merit.
Limited Recovery Resources. The FDIC evaluates potential recovery
sources such as available insurance coverage and personal or company
assets of the targeted defendants along with the estimated cost to litigate
the claim and the probability of success in litigation.
The majority of PLCs are paid out of insurance proceeds. In other
instances, individuals or entities pay PLCs. Recoveries can be impacted
when insurance policy funds are reduced as a result of legal fees to defend
individuals and entities against PLCs. If insurance is unavailable as a
recovery source, the FDIC can still pursue personal assets of potential
defendants or company assets. However, potential defendants may have
limited assets, the assets may be subject to bankruptcy proceedings, or the
cost to pursue the assets may be prohibitive.
Based on a review of 611 claim areas from a sample of 63 failed
institutions, we found that 15 (2.5 percent) contained some level of merit
but were not pursued because the FDIC determined that it was not costeffective to do so because of limited recovery resources.
SOLs and Restrictions of Tolling Agreements. SOLs place time
constraints on the FDIC to file suit on PLCs. Tolling agreements extend a
SOL and allow more time for the FDIC and potential defendants to reach
pre-litigation settlements. FDIC officials noted that SOLs have not
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impacted the agency’s ability to pursue PLCs. However, if the FDIC does
not identify misconduct until after the expiration of an SOL, the FDIC is
generally prohibited from pursuing a PLC.
In 15 out of 63 sampled institutions (24 percent), the FDIC and potential
defendants entered into tolling agreements on one or more PLCs. The
FDIC and defendants entered into 20 tolling agreements associated with
those 63 institutions.
The FDIC has limited its use of tolling agreements due to an April 2013
Kansas court decision prohibiting their use by the NCUA. The court ruled
that an extender statute, which allows the NCUA to file claims on behalf of
failed credit unions for a certain period of time after the institutions fail,
prohibits the use of tolling agreements. Because the FDIC has a similar
extender statute (12 U.S.C. § 1821(d)(14)(A)) to allow for the filing of PLCs
for a certain period of time after institutions fail, the court’s order impacted
the FDIC and it now files cases earlier that might have otherwise been
settled without litigation. The FDIC disagrees with and has filed an amicus
brief in support of the NCUA’s position and pending appeal of the Kansas
court’s decision. FDIC officials noted that the FDIC has prevailed in PLC
lawsuits in which this decision has been raised as a defense.
Staffing Resources. We did not identify staffing resources as an
impediment to pursuing PLCs. To address greater PLC workloads as the
financial crisis progressed, the FDIC increased staff dedicated to
investigating and litigating PLCs. As of December 31, 2012, DRR
Investigations had 102 total staff located in two offices (the Dallas Regional
Office and East Coast Temporary Satellite Office).28 DRR also receives
assistance from contractors during times of peak workload. PLU had
55 staff located in three offices (the Virginia Square facility, Dallas Regional
Office, and East Coast Temporary Satellite Office). PLU also receives
assistance from outside counsel to investigate claims and litigate cases.
Other Matters Pertaining to PLCs
Tracking Recoveries and Expenses. The FDIC tracks PLC recovery and
expense information on an aggregate, program-wide basis and reports this
information to the FDIC Board on a quarterly and annual basis. Table 6
presents annual PLC recoveries and expenses. Recoveries often lag
expenses because a significant amount of time can pass before the FDIC
is able to collect on PLCs. Annual recoveries can also be heavily impacted
by large settlements. For example:

28

The East Coast Temporary Satellite Office closed on April 5, 2014.
38

Evaluation of Enforcement Actions and Professional Liability Claims Against
Institution-Affiliated Parties and Individuals Associated with Failed Institutions

 In 2011, over half of the PLC recoveries were from a $140.5 million final
payment from a 2001 settlement related to the failure of Superior Bank,
FSB.
 In 2012, nearly half of the recoveries were derived from a $165.0 million
collection on a settlement with the former directors and officers of
Washington Mutual Bank.
 In 2013, the majority of the recoveries resulted from settlements of
$500 million from JPMorgan Chase & Company and its affiliates and
$55.3 million from Ally Securities, LLC.
Table 6: FDIC PLC Recoveries and Expenses: 2008-2013
(Dollars in Millions)
Year

Recoveries

Expenses*

Recoveries to
Expenses

2008

$31.3

$9.7

3.23 to 1

2009

$47.1

$52.9

0.89 to 1

2010

$79.4

$160.8

0.49 to 1

2011

$231.9

$139.5

1.66 to 1

2012
2013

$337.3
$674.2

$110.1
$144.6

3.06 to 1
4.66 to 1

Total
$1,401.2
$617.6
2.27 to 1
Source: FDIC’s PLU.
* Expenses include all costs associated with investigating, closing, and
pursuing PLCs.

Currently, the FDIC’s Legal Division does not report PLC cost and recovery
information by individual institution. PLC costs include DRR investigation
costs, PLU attorney costs, and outside counsel expenses. As discussed
previously, the FDIC investigates each of the 11 claim areas for each failed
institution and most of these claims are closed out. The FDIC makes the
decision on the merit and cost-effectiveness of pursuing a PLC after
completing the investigation phase and by comparing expected settlements
with anticipated litigation costs. Accordingly, because these investigative
expenses are sunk costs, PLC expenses will exceed recoveries for failed
institutions when no claims are pursued.
For those PLCs that are deemed to be meritorious and cost-effective, the
Legal Division provides estimated recovery and expense information by
institution to the FDIC Board when requesting its approval to issue a
lawsuit in support of a PLC. However, actual recovery and expense
information by institution is not reported to the FDIC Board. Formally
tracking and providing recovery and expense information by institution to
the FDIC Board and other FDIC executives could provide greater
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transparency, better ensure that the FDIC’s recoveries associated with
pursuing PLCs align with expenses on a case-specific basis, and allow for
another means of assessing PLC costs and program success. For
example, the Legal Division could periodically report to the FDIC Board
total cost and recovery information pertaining to institutions for which all
11 PLC types were closed or completed during a reporting period.
We recommend that the FDIC:
7. Track recoveries and expenses associated with professional liability
claims by institution, and periodically report this information to the FDIC
Board of Directors and other FDIC executives.

Agency Comments and OIG Evaluation
We provided a draft of this report to the FDIC, FRB, and OCC for review
and comment and incorporated the agencies’ comments into the final
report, where appropriate. The agencies also provided written comments
that we have included in their entirety in Appendix 4.
The FDIC, FRB, and OCC agreed with and described their planned actions
to address the recommendations applicable to their respective agencies.
Of the seven recommendations in this report, two were applicable to all
three agencies, one was applicable to the FRB and OCC, and four were
applicable to the FDIC.

*

*

*
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Objectives
Our objectives were to:
1.

Describe the Regulators’ processes for investigating and pursuing
EAs against IAPs associated with failed institutions;
Describe the FDIC’s process for investigating and pursuing PLCs
against individuals and entities associated with failed institutions
and its coordination with the FRB and OCC;
Determine the results of the Regulators’ efforts in investigating
and pursuing EAs and the FDIC’s efforts in pursuing PLCs; and
Assess key factors that may impact the pursuit of EAs and PLCs.

2.
3.
4.

Scope and Methodology
The evaluation was performed jointly by the OIGs for the FDIC, the
FRB, and the Treasury. Our review covered the 465 institutions that
failed during the 5-year period spanning January 1, 2008 through
December 31, 2012, that were regulated by the FDIC, FRB, OCC, or
OTS. The EAs and PLCs discussed in this report covered the time
period from January 1, 2008 through September 30, 2013. The data in
this report is as of September 30, 2013, unless otherwise noted.
The information in this report is primarily limited to formal EAs imposed
on IAPs and PLCs brought against individuals and entities. The
Regulators have also imposed formal and informal EAs and other
sanctions against institutions, and have shared information with or
referred criminal matters to the DOJ.
Portions of our testing focused on a judgmental sample29 of institutions
regulated by the FDIC, FRB, and OCC, that failed between 2008 and
2012, where an MLR was conducted. Of the 465 institutions included
in this evaluation, 145 fit these criteria. Our sample consisted of 63 of
the 145 institutions, where the:



FDIC was the PFR for 96 of the 145 institutions. We selected
the 20 institutions with the highest percentage of losses to total
assets.
FRB was the PFR for 23 of the 145 institutions. We selected all
23 institutions.

29

The results of a judgmental sample cannot be projected to the intended population by standard statistical
methods.
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OCC was the PFR for 26 of the 145 institutions. We selected
the 20 institutions with the highest percentage of losses to total
assets.

We obtained data from the Regulators’ information systems and public
Web sites to gather statistics on the number and status of EAs and
PLCs. We traced data from these systems to source documents and
reviewed the data for consistency and reliability. We did not assess
the information system controls associated with the systems because
this was not part of our objectives.
We performed this evaluation from April 2013 through January 2014 in
accordance with the Council of the Inspectors General on Integrity and
Efficiency’s Quality Standards for Inspection and Evaluation.
Objective 1. To describe the Regulators’ processes for investigating
and pursuing EAs against IAPs associated with failed institutions, the
OIGs:


Reviewed Section 8 of the FDI Act and identified the authority
granted and statutory elements required to issue the different types
of EAs against IAPs.



Gained an understanding of the policies, procedures, and criteria
pertaining to EAs, including those pertaining to delegations of
authority and SOLs.



Reviewed EA information contained in reports provided to
Congress, the FDIC’s Board, the FRB, and the Comptroller of the
Currency.



Interviewed Headquarters and regional office staff in the FDIC’s
Legal Division, RMS, and DRR; in the FRB’s Legal Division and
Division of Banking Supervision and Regulation (BS&R); and the
OCC’s Enforcement and Compliance Division.



Interviewed the FDIC’s Chairman and the ALJ for the FDIC, FRB,
OCC, and NCUA.



Assessed coordination efforts within each regulatory agency.



Documented the FDIC’s use of back-up enforcement authority
pertaining to Downey and IndyMac.
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Reviewed FDIC’s expectations and success pertaining to the timely
handling and disposition of EA cases. The FRB and OCC did not
have commensurate metrics.



Documented the FDIC’s, FRB’s and OCC’s issuance and use of
formal letters.



Reviewed the Regulators’ processes for publicizing EAs and
concluded that the Regulators publicized EAs in accordance with
statutory requirements.



For the judgmental sample of 63 failed institutions, we:
o Reviewed documentation in support of pursued, pending and
closed-out EAs.
o Determined whether EA decisions were properly approved.
o Determined the timeliness of EA close-outs.

Objective 2. To describe the FDIC’s process for investigating and
pursuing PLCs against individuals and entities associated with failed
institutions and its coordination with the FRB and OCC, the FDIC OIG:


Reviewed FDIC guidance and key reports, including
o Applicable DRR and Legal Division directives,
o The Joint Delegations of Authority issued by DRR and the
Legal Division,
o The FDIC’s Annual Report to Congress,
o Documents provided to the FDIC’s Board, and
o Policies and procedures related to interagency coordination
efforts pertaining to PLCs.



Determined DRR Investigations’ and the Legal Division’s PLU
staffing levels.



Interviewed DRR and Legal Division officials in the FDIC’s
Regional, Temporary Satellite, and Headquarters’ offices.



Assessed the FDIC’s success in meeting performance goals
pertaining to PLCs.



Reviewed the FDIC’s process for publicizing completed PLCs and
tested the process for compliance.
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For the judgmental sample of 63 failed institutions, the FDIC OIG:
o Reviewed documentation on the PLC investigations process
and tolling agreements executed between the FDIC and
potential defendants.
o Reviewed documentation supporting FDIC decisions to close
or pursue PLCs, including close-out memoranda and
authorizations to file suit or settle.
o Determined whether PLC decisions were properly approved.
o Determined which PLCs were closed out due to lack of merit
and cost-effectiveness.
o Determined the timeliness of PLC close-outs.
o Reviewed coordination efforts among the FDIC’s PLU and
Enforcement sections, and other PFRs.

The Treasury OIG:


Reviewed policies and procedures related to interagency
coordination efforts between the FDIC and other Regulators,
pertaining to PLCs.



Selected a sample of PLCs that were pursued by the FDIC where
the OCC was the PFR, reviewed supporting documentation, and
interviewed OCC officials to assess OCC coordination efforts with
the FDIC.



Coordinated with the FDIC regarding PLC information pertaining to
the 20 OCC failed institutions that were sampled in this evaluation.

Objective 3. To determine the results of the Regulators’ efforts in
investigating and pursuing EAs and the FDIC’s efforts in pursuing
PLCs, the OIGs:


Gathered statistics showing the number and types of EAs and
PLCs pertaining to the 465 FDIC-insured institutions that failed
during the five year period from 2008-2012.



For the judgmental sample of 63 failed institutions:
o Analyzed the number of related EAs and PLCs,
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o Determined the reasons why EAs and PLCs were pursued
or closed, and whether cases were timely closed.
o Analyzed MLR data pertaining to the institutions’
management.


Verified EA and PLC data to source documents and information on
the Regulators’ public Web sites.



Determined the number of EAs and PLCs against directors and
officers compared to other IAPs and individuals.



Compared the number of EAs adjudicated by the ALJ to the
number of EAs consented to by the IAPs.



Analyzed the number of failed institutions with convictions against
IAPs that resulted from the FDIC, FRB, and Treasury OIG Office of
Investigations’ efforts.

Objective 4. To assess key factors that may impact the Regulators’
pursuit of EAs and PLCs, the OIGs:


For the judgmental sample of 63 institutions:
o Reviewed EA and PLC documentation and determined the
extent that key factors impacted decisions to close EA cases
and PLCs.
o Assessed the need for and use of tolling agreements for EAs
and PLCs when a SOL was as a factor.
o Compared the timing of EA and PLC decisions to
performance goal deadlines.



Conducted interviews to understand the reasons EA cases and
PLCs were closed, including whether legal requirements, staffing
and monetary resources, or risk appetite, among other things,
impacted decisions to pursue or close these cases.
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FDIC: Enforcement Actions Process Pertaining to IAPs
Washington RMS
issues Consent
Order
Yes

Examiners identify
problems at an
examination

Washington RMS
and Legal
Enforcement send
documents to the
Chairman of the CRC

Regional RMS
reviews SARs

Financial institution
employees &
customers volunteer
info concerning
irregular activities

Regional RMS
conducts a formal or
informal investigation
in conjunction with
Regional Legal

No
Regional RMS and
Legal obtain
additional info that
justifies grounds
to pursue EA

Legal PLU refers
potential EA case

Washington RMS
and Legal
Enforcement
present the
case to CRC

CRC agrees to
proceed?

No
Regional RMS and
Legal obtain
additional info that
justifies grounds
to pursue EA

Investigation
identifies grounds
to pursue EA?

Yes

Notice of Charges
is issued to IAP and
package is provided
to the ALJ

Yes

Regional RMS and
Legal send EA
recommendation
package (package) to
Washington RMS and
Legal Enforcement

Washington RMS
and Legal
Enforcement
review the package

No

No
Regional RMS and
Legal obtain
additional info that
justifies grounds
to pursue EA

Regional or
Washington RMS and
Legal close the
investigation

RMS and Legal
present FDIC’s
case against
the IAP
to the ALJ

Package
identifies grounds
to pursue
EA?

ALJ issues a
recommended
decision which is
presented to the
FDIC Board

Litigation and
Resolutions Branch
reviews case

Yes

FDIC
Board makes final
decision to
issue order

Source: Created by the FDIC OIG based on input from the FDIC.
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No

IAP agrees to
consent?

Washington RMS
and Legal
Enforcement close
the investigation.
EA closed out.

No

Washington RMS
and Legal
Enforcement close
the investigation.
EA closed out.

Washington RMS
and Legal
Enforcement close
the investigation.
EA closed out.

Washington RMS
and Legal
Enforcement close
the investigation.
EA closed out.

Yes

No

No

No

CRC Chairman
agrees with
decision?
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Yes

Executive Secretary
issues order

If IAP appeals,
defend the Board’s
decision
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FRB: Enforcement Actions Process Pertaining to IAPs
Alerted by BS&R
through its bank
examination
program

Alerted by
SARs completed by
institutions

Alerted by other
sources about
ongoing
investigations

Does the
Board vote to issue
a Notice of Charges
against IAP?

Initial
review indicates
grounds to pursue
EA?

Yes

Is a compulsory
process
necessary?

No

No

Do not proceed.
EA closed out.

Conduct an
informal
investigation

A Notice of Charges
is filed with the
Yes Office of Financial
Institution
Adjudication

Discovery

Yes

Investigative
record identifies
grounds to pursue
EA?

Hearing

Conduct a formal
investigation using
a compulsory
process, as
appropriate

Obtain an Order of
Investigation from
the Board’s
General Counsel

Yes

Prepare a
Consent Order

Determine
whether IAP will
consent

Does
IAP consent?

No

No

Do not proceed.
EA closed out.

Make
recommendation
to the Board

ALJ issues a
recommended
decision

Address objections
to the case

Independent
Board staff review.
Does the Board vote to
pursue the case?

No

No

Do not proceed.
EA closed out.

Do not proceed.
EA closed out.

Source: Created by the FRB OIG based on input from the FRB.
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Yes

Yes

Issue a final agency
decision

Execute the
Consent Order

If IAP appeals,
defend the
Board’s decision
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OCC: Enforcement Actions Process Pertaining to IAPs

No

Examiners identify
problems at an
examination

Do not proceed.
EA closed out.

Investigation
identifies grounds
to pursue EA?

Yes

Yes
Legal staff prepares
case memo with
recommendations
for EA to be
reviewed by WSRC

Open
an Order of
Investigation?

Alerted by SARs

Examiners
work with Legal to
determine legal basis
of EA?

No

WSRC reviews the
recommendations
and advises relevant
senior official.

Yes

Senior
official
approves
recommendation
for EA?

Yes

OCC attempts to
resolve EA with IAP’s
consent

No

Do not proceed.
EA closed out.

No
Examiners close out
review with the
support of Legal. EA
closed out.

IAP
consents
to EA?

No

OCC initiates an
administrative hearing
process by filing a
Notice of Charges with
the Office of Financial
Institution Adjudication

Litigants afforded an
adjudicatory hearing
on merits

Enforcement and
Compliance attorneys
present case against
IAP to the ALJ

ALJ issues a
recommended
decision

Comptroller issues final
decision and order
based on the entire
record of proceeding

Yes
Comptroller issues
Consent Order. WSRC
memo recommends
termination of Order
of Investigation. EA
issued to IAP.

Source: Created by the Treasury OIG based on input from the OCC.
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If IAP appeals, defend
the Comptroller’s
decision
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FDIC: Professional Liability Claims Process
DRR Investigations/Legal PLU are informed of upcoming failure
and research the institution, officials, and other professionals
who provided services to the institution.

Over the institution’s closing weekend, DRR Investigations/Legal
PLU gather and secure institution records and interview
institution personnel, as appropriate.

DRR Investigations/Legal PLU investigate potential PLCs in the
11 claim areas. During this process, staff reviews public,
institution, and examination records and, where appropriate,
obtains authority to and issues administrative subpoenas for
additional documents and/or testimony.

DRR Investigations/Legal PLU assess the
evidence to determine whether meritorious
and cost-effective PLC claims exist.

If yes, DRR Investigations/Legal PLU
prepare a request for authority to sue that is
presented to the FDIC Board or appropriate
delegated authority for approval.

If authority is granted and a pre-suit
settlement* cannot be reached, a lawsuit is
filed in the appropriate court or other
forum.**

If not, a closeout memo is prepared and
approved by both DRR Investigations and
Legal PLU.

If the lawsuit is not approved, a closeout
memo is prepared and approved by both
DRR Investigations and Legal PLU.

Matters closed out for cost-effectiveness
are considered for referral for possible
enforcement action.

* Targets of investigations are generally provided an opportunity to settle claims prior to a lawsuit being filed.
Authorities to settle are obtained as appropriate through delegated authority or the FDIC Board at any point
during this process. Final settlements are posted to the FDIC’s Web site.
** Lawsuits are generally filed in federal court; however, there may be circumstances when suits are filed in
state court or proceed to arbitration.
Source: FDIC.
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2008 Financial Crisis

The 2008 financial crisis is considered by many
economists to be the worst financial crisis since the
Great Depression of the 1930s. It resulted in the threat
of total collapse of large financial institutions, national
government assistance to financial institutions, and
downturns in stock markets around the world. Also
associated with the crisis were large declines in
employment, household wealth, and other economic
indicators. Studies suggest that losses associated with
this crisis based on lost output (value of goods and
services not produced) could range from a few trillion
dollars to over $10 trillion.

Authority-to-Sue Memorandum

An official document used by the FDIC for
communicating the findings of a PLC investigation and
recommending approval to file a lawsuit. This
document is reviewed by the FDIC Board as part of the
approval process for initiating litigation. The document
contains information on the defendant(s), case facts,
the reasons for pursuing the claim, damages,
anticipated defenses, likelihood of success in litigation,
and cost estimates.

Breach of Contract Claim

A claim made against an individual or entity whose duty
is defined by the terms of a contract.

Covered Offense

Any criminal offense involving dishonesty, breach of
trust, or money laundering.

Deposit Insurance Fund (DIF)

The DIF was created in 2006, when the Federal
Deposit Insurance Report Act of 2005 provided for the
merging of the Bank Insurance Fund and the Savings
Association Insurance Fund. The FDIC administers the
DIF, the goal of which is to (1) insure deposits and
protect depositors of DIF-insured institutions, and (2)
resolve failed DIF-insured institutions at the least
possible cost to the DIF (unless a systemic risk
determination is made). The DIF is primarily funded
from deposit insurance assessments.

Edge Act

A 1919 amendment to the Federal Reserve Act, which
was sponsored by Senator Walter E. Edge of New
Jersey, that authorized the FRB to charter corporations
for the purpose of engaging in certain international or
foreign banking and financial operations either directly
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or through the agency, ownership, or control of local
institutions in foreign countries.
FDIC as Receiver

The FDIC as Receiver succeeds to the rights, powers,
and privileges of a failed institution and its
stockholders, officers, and directors. The FDIC as
Receiver may collect all obligations and money due to
an institution, preserve or liquidate its assets and
property, and perform any other function of the
institution consistent with its appointment. The FDIC
as Receiver is functionally and legally separate from
the FDIC acting in its corporate capacity as regulator
and deposit insurer.

Federal Deposit Insurance Act
(FDI Act)

A statute enacted on September 21, 1950 (12 U.S.C §
1811 et. seq.) that governs the FDIC.

Formal Enforcement Action

An action taken pursuant to the powers granted to
Regulators under Section 8 of the FDI Act. Each
situation and circumstance determines the most
appropriate action to be taken.

Informal Enforcement Action

A voluntary commitment made by an institution’s
Board. These actions are designed to correct identified
deficiencies or ensure compliance with federal and
state banking laws and regulations. Informal actions
are neither publicly disclosed nor legally enforceable.

Institution-Affiliated Party (IAP)

As defined in Section 3(u) of the FDIC Act, an IAP is:
1. Any director, officer, employee, or controlling
stockholder (other than a bank holding company or
savings and loan holding company) of, or agent for,
an insured depository institution;
2. Any other person who has filed or is required to file
a change-in-control notice with the appropriate
Federal banking agency under section 7(j);
3. Any shareholder (other than a bank holding
company or savings and loan holding company),
consultant, joint venture partner, and any other
person as determined by the appropriate Federal
banking agency (by regulation or case-by-case)
who participates in the conduct of the affairs of an
insured depository institution; and
4. Any independent contractor (including any attorney,
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appraiser, or accountant) who knowingly or
recklessly participates in
a) any violation of any law or regulation;
b) any breach of fiduciary duty; or
c) any unsafe or unsound practice, which caused
or is likely to cause more than a minimal
financial loss to, or a significant adverse effect
on, the insured depository institution.
Insured Depository Institution

Includes all institutions insured by the FDIC, including
national banks, state institutions, thrifts, and saving and
loans.

Material Loss Review (MLR)

When an institution failure results in a material loss to
the DIF, the FDI Act requires the appropriate Inspector
General to conduct an MLR to report the causes of the
failure and the PFR’s supervision of the institution.
Before July 21, 2010, a material loss was defined as a
loss to the DIF that was in excess of the greater of $25
million or two percent of an institution’s total assets at
the time the FDIC was appointed receiver. Amended
by the Dodd-Frank Act, effective July 21, 2010, section
38(k) defines a loss as material if it exceeds $200
million for calendar years 2010 and 2011, $150 million
for calendar years 2012 and 2013, and $50 million for
calendar years 2014 and thereafter (with a provision
that the threshold can be raised temporarily to $75
million if certain conditions are met).

Notice of Charges

A formal document stating the charges against an IAP,
individual, or entity; the facts surrounding a case; and a
time and place for a hearing.

Office of Financial Institution
Adjudication

The executive body charged with overseeing
administrative enforcement proceedings of the FDIC,
FRB, OCC, and NCUA.

Restitution

A remedial action to compensate an institution for a
loss that it suffered as a result of a wrongdoer’s
misconduct. Restitution may be result from an
administrative action or a criminal proceeding.
Administrative restitution may be imposed by the
Regulators under Section 8(b)(6) of the FDI Act if an
IAP was unjustly enriched by a violation or practice that
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involved a reckless disregard of a law, regulation, or
prior order issued by the Regulators. Criminal
restitution may be imposed by a court when a person is
convicted of a criminal offense.
Regulatory Exclusion

An insurance policy endorsement, term, or rider that
excludes the FDIC as Receiver from recovering
damages based on its PLCs from insurance policy
proceeds.

Suspicious Activity Report
(SAR)

A report made by an institution to the Financial Crimes
Enforcement Network (FinCEN), an agency of the
Department of the Treasury, regarding suspicious or
potentially suspicious activity. An institution is required
to file a SAR when it detects a known or suspected
criminal violation of federal law or a suspicious
transaction related to money laundering or a violation
of the Bank Secrecy Act.

Tolling Agreement

An agreement between the Regulators and potential
defendants that extends the SOL. This agreement has
been used when the parties are attempting to negotiate
a settlement without litigation.

Tort

A breach of duty that the law imposes on persons who
stand in a particular relation to one another.

Tort Claim

A civil legal claim, other than a breach of contract, for
which a remedy may be obtained, usually in the form of
damages.

Uniform Bank Performance
Report

A multi-page financial analysis that compares the
performance of a given bank against itself and its peer
banks, over time.

Written Agreement

An enforceable agreement executed between
institutions and regulators in lieu of an EA pursuant to
An enforceabsection 8(a) or 8(b) of the FDI Act.
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