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Financing Goods in TransitFinancing Goods in TransitFinancing Goods in TransitFinancing Goods in Transit

•• Competitive Advantages for your Lender Competitive Advantages for your Lender p g yp g y
clientsclients
–– Provides additional liquidity for borrowersProvides additional liquidity for borrowersq yq y
–– If done properly, risk profile is comparable to If done properly, risk profile is comparable to 

a letter of credit structurea letter of credit structure
–– Enhanced collateral position for the LenderEnhanced collateral position for the Lender
–– Reduces credit risk resulting from Reduces credit risk resulting from gg

interruptions in borrower’s supply chaininterruptions in borrower’s supply chain
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Practical ExamplePractical ExamplePractical ExamplePractical Example
•• Damascus Steel TransactionDamascus Steel Transaction

–– $135,000,000 credit facility$135,000,000 credit facility
–– Steel being transported from China and other Steel being transported from China and other 

countries to the United States was the primary sourcecountries to the United States was the primary sourcecountries to the United States was the primary source countries to the United States was the primary source 
of raw materials for the borrowerof raw materials for the borrower

–– The lender was able to perfect its interest in the inThe lender was able to perfect its interest in the in--
t ansit steel and p o ide p to $40 000 000 additionalt ansit steel and p o ide p to $40 000 000 additionaltransit steel and provide up to $40,000,000 additional transit steel and provide up to $40,000,000 additional 
availabilityavailability

–– The ability to do the deal allowed the lender to The ability to do the deal allowed the lender to 
establish a business relationship that can now be establish a business relationship that can now be 
extended into other banking productsextended into other banking products
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•• To take advantage of the benefits of financing To take advantage of the benefits of financing 
goods in transit, you need to be perfected at every goods in transit, you need to be perfected at every 

S
E

point in this chainpoint in this chain

–– Not every financial institution has this capability, but by mastering this material, Not every financial institution has this capability, but by mastering this material, 
you can be prepared to assist your clients with their opportunities to finance you can be prepared to assist your clients with their opportunities to finance 

d i t itd i t itgoods in transitgoods in transit

–– Note that goods in transit can also be financed through a letter of credit Note that goods in transit can also be financed through a letter of credit 
structure, which does not present the same issues as the types of transactions structure, which does not present the same issues as the types of transactions 
we will discuss todaywe will discuss today
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Basics of Goods in TransitBasics of Goods in Transit
•• Common Modes of TransportationCommon Modes of Transportation•• Common Modes of TransportationCommon Modes of Transportation

–– Ocean Vessel, Aircraft, Rail and Motor TruckOcean Vessel, Aircraft, Rail and Motor Truck
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T i lT i l

Basics of Goods in TransitBasics of Goods in Transit

•• TerminologyTerminology
–– Seller and BuyerSeller and Buyer
–– Shipper, Consignor, ConsigneeShipper, Consignor, Consignee
–– Vessel Owner, Carrier, NVOCC, Charter PartyVessel Owner, Carrier, NVOCC, Charter Party
–– Customs BrokerCustoms Broker
–– Customs Bonded Warehouse and FreeCustoms Bonded Warehouse and Free--Trade Trade 

ZoneZone

March 31, 2010March 31, 2010 88



•• DocumentationDocumentation

Basics of Goods in TransitBasics of Goods in Transit
•• DocumentationDocumentation

–– Bill of Lading (Clean On Board)Bill of Lading (Clean On Board)
•• Sets forth the contractual terms of carriageSets forth the contractual terms of carriageSets forth the contractual terms of carriageSets forth the contractual terms of carriage
•• Possibly evidences title to the goodsPossibly evidences title to the goods

–– Straight Bill of Lading Straight Bill of Lading –– Not NegotiableNot Negotiable
–– Order Bill of Lading Order Bill of Lading –– Negotiable and Title is “Locked Up” Negotiable and Title is “Locked Up” 

in the Billin the Bill

•• Carrier obligation to deliverCarrier obligation to delivergg
•• Master bills vs. house billsMaster bills vs. house bills
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•• DocumentationDocumentation

Basics of Goods in TransitBasics of Goods in Transit
DocumentationDocumentation
–– Certificate of Origin of the GoodsCertificate of Origin of the Goods
–– Commercial InvoiceCommercial Invoice
–– Certificate of InspectionCertificate of Inspection
–– Evidence of InsuranceEvidence of Insurance
–– Arrangements with Other Parties Expected to Receive Arrangements with Other Parties Expected to Receive 

Possession of the GoodsPossession of the Goods
•• Freight ForwardersFreight Forwarders•• Freight ForwardersFreight Forwarders
•• Customs BrokersCustoms Brokers
•• Storage CompaniesStorage Companies
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Potentially Applicable LawsPotentially Applicable Laws

•• Many laws can govern the rights of theMany laws can govern the rights of the•• Many laws can govern the rights of the Many laws can govern the rights of the 
parties in the goodsparties in the goods

•• Here’s what we need to know:Here’s what we need to know:•• Here s what we need to know:Here s what we need to know:
–– Where are the goods coming from?  Where are the goods coming from?  

Where are they going?Where are they going?–– Where are they going?Where are they going?
–– How are they getting there?How are they getting there?
–– How do the parties plan to document theirHow do the parties plan to document their–– How do the parties plan to document their How do the parties plan to document their 

arrangement?arrangement?
–– Where will the documents be located?Where will the documents be located?
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Potentially Applicable LawsPotentially Applicable Laws

•• UCC Articles 2, 7 or 9UCC Articles 2, 7 or 9
–– We are seeing more discussion of electronic bills of We are seeing more discussion of electronic bills of 

lading as Revised Article 7 has been adopted by morelading as Revised Article 7 has been adopted by morelading as Revised Article 7 has been adopted by more lading as Revised Article 7 has been adopted by more 
statesstates

•• U.N. Convention on Contracts for the U.N. Convention on Contracts for the 
i l S l f G d (“C SG”)i l S l f G d (“C SG”)International Sale of Goods (“CISG”)International Sale of Goods (“CISG”)

–– Addresses contract formation, risk of loss, delivery Addresses contract formation, risk of loss, delivery 
and payment obligations and rights of parties uponand payment obligations and rights of parties uponand payment obligations and rights of parties upon and payment obligations and rights of parties upon 
breachbreach

•• U.N. Convention on the High SeasU.N. Convention on the High Seas
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Potentially Applicable LawsPotentially Applicable Laws

•• Law of the SeaLaw of the Sea
–– Though not ratified, the United States generally Though not ratified, the United States generally 

complies with this body of lawcomplies with this body of lawcomplies with this body of lawcomplies with this body of law
•• U.S. Carriage of Goods by Sea ActU.S. Carriage of Goods by Sea Act
•• International Commercial Terms (“Incoterms”)International Commercial Terms (“Incoterms”)International Commercial Terms ( Incoterms ) International Commercial Terms ( Incoterms ) 

adopted by the International Chamber of adopted by the International Chamber of 
CommerceCommerce

B h d fi d i i i lB h d fi d i i i l–– Be aware that defined terms in international Be aware that defined terms in international 
commerce are very different than those used in commerce are very different than those used in 
domestic commerce.domestic commerce.
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Perfecting a Security Interest in Goods Perfecting a Security Interest in Goods g yg y
in Transitin Transit

•• Attachment with respect to the goodsAttachment with respect to the goods
–– The choice of law, extraterritorial reach of applicable The choice of law, extraterritorial reach of applicable 

l d i l t d d ill d t i hl d i l t d d ill d t i hlaw and commercial standards will determine when law and commercial standards will determine when 
the Borrower obtains “rights” in the goodsthe Borrower obtains “rights” in the goods

•• Perfection of a security interest in the goodsPerfection of a security interest in the goods•• Perfection of a security interest in the goodsPerfection of a security interest in the goods
–– Perfection by filing under the UCCPerfection by filing under the UCC
–– Perfection by possession of the goodsPerfection by possession of the goodsy p gy p g
–– These may be affected by the applicability of 11 These may be affected by the applicability of 11 

U.S.C. U.S.C. §§544544
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Perfecting a Security Interest in Goods Perfecting a Security Interest in Goods g yg y
in Transitin Transit

•• Generally, the laws of most countries will Generally, the laws of most countries will 
recognize the rights of a secured lender that is:recognize the rights of a secured lender that is:

Th h ld f d bill f l diTh h ld f d bill f l di–– The holder of an order bill of ladingThe holder of an order bill of lading
–– The consignee of a straight bill of ladingThe consignee of a straight bill of lading
–– A party to an attornment letter where the buyer is aA party to an attornment letter where the buyer is a–– A party to an attornment letter where the buyer is a A party to an attornment letter where the buyer is a 

consignee of a straight bill of ladingconsignee of a straight bill of lading

•• Controlling the package of documents is Controlling the package of documents is g p gg p g
important in protecting the secured lender’s important in protecting the secured lender’s 
interest in the goodsinterest in the goods

March 31, 2010March 31, 2010 1515



Competing Claimants to Goods in Competing Claimants to Goods in p gp g
TransitTransit

•• In any transaction, expect that there will be In any transaction, expect that there will be 
competing interests for the goodscompeting interests for the goodscompeting interests for the goodscompeting interests for the goods

•• Manufacturer/SellerManufacturer/Seller
•• CarrierCarrier

•• NVOCCNVOCC
•• Lien Creditors and Title Lien Creditors and Title Ca eCa e

•• Customs BrokerCustoms Broker
•• Other Secured CreditorsOther Secured Creditors

e C ed to s a d t ee C ed to s a d t e
Retention CreditorsRetention Creditors

•• Borrower (sometimes Borrower (sometimes 
known as the “trustee inknown as the “trustee inknown as the trustee in known as the trustee in 
bankruptcy”)bankruptcy”)
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Common ComplicationsCommon ComplicationsCommon ComplicationsCommon Complications

•• Claims of sellers and the creditors of sellersClaims of sellers and the creditors of sellers
–– Stoppage in transitStoppage in transit
–– ReclamationReclamation
–– Possible impact of Possible impact of §§22--505 of the UCC505 of the UCC
–– Title retention laws and conditional sales contractsTitle retention laws and conditional sales contracts
–– Possible implications of CISG and IncotermsPossible implications of CISG and Incotermspp

•• Dealing with logistics providersDealing with logistics providers
–– Letters of indemnity may help smooth this processLetters of indemnity may help smooth this process

•• DoubleDouble pledging of goods or documentspledging of goods or documents•• DoubleDouble--pledging of goods or documentspledging of goods or documents
•• Customs problemsCustoms problems
•• Political riskPolitical risk
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Bankruptcy ConcernsBankruptcy ConcernsBankruptcy ConcernsBankruptcy Concerns

Li A id ILi A id I•• Lien Avoidance IssuesLien Avoidance Issues
–– If you have considered the applicable law and taken the appropriate If you have considered the applicable law and taken the appropriate 

perfection actions, the Trustee in Bankruptcy will not be able to avoid perfection actions, the Trustee in Bankruptcy will not be able to avoid 
your lienyour lienyour lienyour lien

•• Motion for Adequate ProtectionMotion for Adequate Protection

•• DIP Financing and ThirdDIP Financing and Third--Party Priming LiensParty Priming Liens

•• These issues will typically arise in the bankruptcy of a seller or These issues will typically arise in the bankruptcy of a seller or 
buyer, but the bankruptcy of a carrier, broker or other logistics buyer, but the bankruptcy of a carrier, broker or other logistics 
provider can also be a problemprovider can also be a problem
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Strategies for Goods in Transit Strategies for Goods in Transit gg
TransactionsTransactions
•• Recognize that it may be impossible to maintainRecognize that it may be impossible to maintain•• Recognize that it may be impossible to maintain Recognize that it may be impossible to maintain 

a pristine first priority lien at all times and in all a pristine first priority lien at all times and in all 
placesplaces

•• Control the shipping documents and all duplicate Control the shipping documents and all duplicate 
i i l if ibli i l if ibloriginals, if possibleoriginals, if possible

•• Utilize insurance to the extent practicalUtilize insurance to the extent practical•• Utilize insurance to the extent practicalUtilize insurance to the extent practical
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Strategies for Goods in Transit Strategies for Goods in Transit gg
TransactionsTransactions
•• Utilize intercreditor agreements to the extentUtilize intercreditor agreements to the extent•• Utilize intercreditor agreements to the extent Utilize intercreditor agreements to the extent 

practical to neutralize claims of third partiespractical to neutralize claims of third parties
–– Lien prioritiesLien prioritiesLien prioritiesLien priorities
–– Indemnification issuesIndemnification issues
–– Bailee issuesBailee issues
–– Extent of obligations secured by custom Extent of obligations secured by custom 

broker's/NVOCC's/carrier’s liensbroker's/NVOCC's/carrier’s liens
C t f BC t f B–– Consent of BorrowerConsent of Borrower
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Strategies for Goods in Transit Strategies for Goods in Transit gg
Transactions Transactions –– Due DiligenceDue Diligence

•• Understand the involvement of third partiesUnderstand the involvement of third parties•• Understand the involvement of third partiesUnderstand the involvement of third parties
•• Understand the sale terms and governing lawUnderstand the sale terms and governing law

–– If the transaction is significant, retain local counsel to If the transaction is significant, retain local counsel to g ,g ,
provide analysis of governing lawprovide analysis of governing law

•• Understand the shipping termsUnderstand the shipping terms
R i h d d f f h hi iR i h d d f f h hi i•• Review the standard forms of the shipping Review the standard forms of the shipping 
documentsdocuments

–– Bills of LadingBills of LadingBills of LadingBills of Lading
–– Invoices and sales documentsInvoices and sales documents
–– Evidence of insuranceEvidence of insurance
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Strategies for Goods in Transit Strategies for Goods in Transit gg
Transactions Transactions –– Loan DocumentationLoan Documentation
•• Carefully define each of the following:Carefully define each of the following:•• Carefully define each of the following:Carefully define each of the following:

–– Eligible foreign vendorsEligible foreign vendors
•• Attempt to obtain a vendor agreementAttempt to obtain a vendor agreement•• Attempt to obtain a vendor agreementAttempt to obtain a vendor agreement

–– Eligible inEligible in--transit goodstransit goods
–– Eligible NVOCCEligible NVOCC–– Eligible NVOCCEligible NVOCC

•• Attempt to obtain an imported goods agreementAttempt to obtain an imported goods agreement

–– Acceptable Bill of LadingAcceptable Bill of LadingAcceptable Bill of LadingAcceptable Bill of Lading
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Parting ThoughtsParting ThoughtsParting ThoughtsParting Thoughts

•• Obtaining a perfected security interest in goods Obtaining a perfected security interest in goods 
in transit can provide a significant benefit to in transit can provide a significant benefit to 
your lender clientsyour lender clients

•• Always identify where the goods and documents Always identify where the goods and documents 
will be at all stages of the transactionwill be at all stages of the transaction

h l b dh l b d•• By mastering this material, you can be prepared By mastering this material, you can be prepared 
to assist your clients with their opportunities to to assist your clients with their opportunities to 
finance goods in transitfinance goods in transitfinance goods in transitfinance goods in transit
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All Questions Answered . . . All Questions Answered . . . 

All Knowledge SharedAll Knowledge SharedAll Knowledge SharedAll Knowledge Shared
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website: www.phrd.com
Thomas S. Hemmendinger
Brennan, Recupero, Cascione, 

Scungio & McAllister, LLPg ,
362 Broadway

Providence, Rhode Island 02909
Telephone: (401) 453-2300
Facsimile: (401) 453-2345

March 31, 2010March 31, 2010 2525

( )
e-mail: themmendinger@brcsm.com


