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Recent Oil-for-Food Program Cases Show the Government's Willingness to
Pursue "Improper” Payments Outside the FCPA's Antibribery Provisions, Call
Attention to Foreign Enforcement

In recent months the Department of Justice (DoJ) and the Securities and Exchange Commission (SEC)
have continued to bring enforcement actions and seek substantial fines against companies accused of
making improper payments in the course of their involvement with the United Nations’ Oil-for-Food
Program (“OFFP") and the Government of Irag. Among other things, these actions illustrate the utility of
the accounting provisions of the FCPA in reaching payments that fall outside the scope of the Act’s
antibribery provisions, but violate other laws, such as OFAC-administered sanctions and general fraud
statutes. They reflect continued inter-agency and, indeed, inter-governmental, cooperation in prosecuting
cases. Several of the cases also illustrate the tendency of investigations that begin with one type of
payment focus to turn up other issues — in this case, FCPA antibribery issues. The theory of prosecution
in these cases is consistent with the government’s past position in FCPA cases regarding “qualitative
accuracy” of the books and records and internal control requirements.

Background to the Oil-for-Food Program

The United Nations Security Council established the OFFP pursuant to Resolution 986, entering into an
implementing memorandum of understanding with Irag in 1996 as part of a larger sanctions program
imposed against it in the wake of the 1991 Gulf War. This regime generally prohibited UN member
states from transacting in Iraqi goods and commodities, but instituted the OFFP to allow certain civilian
goods to enter the country on humanitarian grounds, funded by Iraqi oil sales."

Under the Program, the Iragi government had to devote proceeds from the oil sales to purchase certain
enumerated civilian products. The terms allowed the Iragi government, through its State Oil Marketing
Organization (SOMO) to award “allocations” of oil to purchasers, which would pay into an UN-
administered escrow account to be used solely for humanitarian purposes in Iraq; payments to any other
accounts were explicitly prohibited. The Iragi government used its allocations authority to extract
payments from would-be purchasers, variously called “surcharges,” “commissions,” “consultancy
payments,” and “sales fees.” The sanctions, and the OFFP, ceased in 2003. The next year, Secretary
General Kofi Annan established the Independent Inquiry Committee (IIC) to investigate reports of wide-
scale corruption involving the OFFP. The UN Security Council endorsed the IIC in Resolution 1538
(2004), and called for the full cooperation of all member states.

” o«

In tandem with and pursuant to the IIC’s investigation, which ended in December 2006, numerous
countries, including the United States, Australia and the United Kingdom, began their own investigations
into corruption surrounding the OFFP and involving their nationals.

The United States now has brought roughly a dozen cases under the FCPA for making improper kickback
payments under OFFP contracts. ? In keeping with its practice since its first OFFP case against a major
public corporation, brought against El Paso Corporation in February 2007, the US Government has not
cited the antibribery provisions of the FCPA, as the payments went not to a “foreign official,” but rather the
Government of Irag. (In fact, as discussed further below, the payments initially were directed to several
Iragi government officials’ private accounts, but were then transferred to the Iraqi treasury.) Settlement in
these cases reflects a range of penalties, from a high of $30 million in the Chevron case to a low of $4.65
million in Textron.





Chevron

In November 2007, the SEC agreed with Chevron Corporation to settle charges that Chevron inaccurately
entered payments into its books and records in violation of the FCPA'’s antibribery provisions. The
settlement resolved the SEC's allegations that Chevron engaged in 36 transactions from April 2001-May
2002 involving payment of US$20 million to third parties for their shares of Iragi oil allocations, despite
knowing or having reason to know that the accompanying “surcharges”—additional payments above the
market price—were destined for the Government of Iraq, outside of the OFFP account.®.

Although Chevron had instituted a compliance policy specifically addressing the OFFP surcharge issue,
the SEC found that Chevron failed adequately to implement it or police it with a system of internal controls.
The company'’s policy prohibited such charges, requiring management to scrutinize and approve all
transactions company traders proposed involving Iraqgi petroleum. The SEC found that Management
failed to thoroughly review these transactions, however, in one case green-lighting a purchase from a
company with no known assets, operations or experience.

Chevron further failed to implement sufficiently the financial controls in its compliance policy—even with
information that higher per-barrel prices of oil purchased from its sellers followed reports of Iraq’s
surcharge demands in the fall of 2000. Despite the jump in prices, Chevron management regularly
allowed its traders to proceed with Iraqi oil purchases.

The SEC's civil action charged that Chevron failed to accurately characterize the surcharges it paid on
OFFP purchases as payments to the Iraqgi government, instead describing these simply as “premiums,” in
violation of the FCPA's requirement that US issuers keep accurate books, accounts and

records. Because the surcharges ended up in Iraq government coffers, the antibribery provisions
presumably did not apply.

Chevron ultimately consented to a permanent injunction from future violations of the accounting
provisions and agreed to disgorge $25,000,000 in profits. This amount was to be divided between the US
Attorney for the Southern District of New York and the New York District Attorney. In addition, it also
agreed to a civil penalty of $3,000,000 for the accounting violations and a penalty of $2,000,000 to be
paid to the Office of Foreign Assets Control for its violation of OFAC regulations. As part of this package
settlement, Chevron also entered into a non-prosecution agreement with the DOJ, which had alleged wire
fraud as the basis of its criminal theory.* The level of these fines should make companies aware that the
FCPA's books and records provisions can result in fines that far exceed the amount of penalties US
companies would pay solely for an underlying violation of US sanctions laws.

Ingersoll-Rand

A similar deployment of the FCPA’s accounting provisions occurred when the SEC in October 2007
brought charges against Ingersoll-Rand (“Ingersoll”) accusing it of failing to take action upon notice that
several of its foreign subsidiaries had been paying kickbacks to the Iragi government. The SEC found
that Ingersoll, either itself, through its subsidiaries or third parties, authorized kickbacks in the form of
hidden “after sales service fees” (“ASSFs”) in contracts it with the Iraqi government and submitted to the
“661 Committee” charged with managing the OFFP. Frequently these ASSFs involved no actual after-
sale services. Further, these payments were made knowingly in violation of the OFFP and US law. By
not classifying these payments accurately in “reasonable detail,” or as “unlawful kickbacks” to the Iraqi
regime, the SEC found that Ingersoll did not accurately detail its accounts.

The DoJ as well as the SEC also brought charges against Ingersoll-Rand for the conduct of an Italian
subsidiary, Ingersoll-Rand Italiana SpA (“IR Italiana”). DoJ alleged that IR Italiana conspired to violate the
FCPA's books and records provisions by paying some $20,000 in travel and entertainment expenses for
eight Iraqi officials for a training visit to the company’s facilities. Six of the officials, however, were strictly
on vacation, and attended to no business during their stay. IR Italiana conspired to conceal these





payments on its books and records, resulting in Ingersoll Rand making false statements in its own
financial accounts.

Like Chevron, Ingersoll faced no FCPA bribery charges for these payments. With respect to the OFFP
payments, the anti-bribery provisions presumably did not apply due to the fact that the payments went to
the Iragi government. > For the travel and entertainment expenses, however, the absence of antibribery
charges requires another explanation, perhaps of a jurisdictional nature due to the lack of a nexus of the
sponsorship activity carried out on behalf of the foreign subsidiary to the United States.

Ingersoll consented to a three-year non-prosecution agreement and a $2.5 million criminal penalty with
the DoJ; the company settled with the SEC for over $4 million, split between profit disgorgement and civil
penalties. The OFFP side of this case closely models that of Textron, settled last August with SEC for
$3.5 million and the DoJ for $1.15 million, for similar use of ASSF-labeled kickbacks by a fifth-tier French
subsidiary.

Flowserve

More recently, the government settled FCPA accounting and internal controls violation charges with
Flowserve Corporation, a maker of large-scale water pumps, for entering into contracts containing ASSFs
in a manner similar to those described above with respect to Ingersoll. The SEC’s complaint alleged that
two of Flowserve's foreign subsidiaries, one in France and one in the Netherlands, entered into a total of
twenty contracts providing for kickbacks amounting to some $820,246. Ultimately, $604,651 of this
amount actually was paid, while $173,758 was outstanding at the time of the 2003 US invasion of

Irag. The DoJ focused only on French subsidiary’s contracts (comprising nineteen of the twenty)
charging that Flowserve had conspired to violate the US wire fraud statutes and the FCPA'’s books and
records provisions.

The SEC found that Flowserve’s French subsidiary, Flowserve Pompes, created two different covers to
conceal these payments. One involved the creation of records showing payments to a Jordanian agent
for installation services and commissions when no such services were ever in fact rendered, and the
other, in its contract reimbursement requests to the UN, marking up the unit price of its equipment to
cover the ASSF payments. Flowserve Pompes also signed a letter with the Irag government committing
to pay the 10% ASSFs. Flowserve’s Dutch subsidiary, Flowserve B.V. entered into only one contract
involving a kickback, termed a “special project discount,” that was passed through an agent to the Iraqi-
government-owned South Gas Company with which the contract was made.

Flowserve consented to the entry of final judgment enjoining it from violating the internal controls or books
and records provisions of the FCPA, as well as ordering it to pay a civil penalty of $3,000,000. In addition,
it agreed to disgorge approximately $3,500,000 million in profits and pre-judgment interest. Further,

under a deferred prosecution agreement with the DoJ, Flowserve agreed to pay a $4,000,000 criminal
penalty in respect of an asserted conspiracy to commit wire fraud and criminal books and records
violations involving the French subsidiary’s alleged violations, as to which the DoJ filed a criminal
information against that subsidiary, Flowserve Pompes. ® Flowserve B.V., the Dutch subsidiary, will also
enter into a criminal disposition with the Dutch Public Prosecution.’_

FCPA Accounting Provisions Reach Non-Official/Non-Governmental Payments

Enforcement actions employing the accounting provisions as an independent ground to reach improper
payments, especially those not constituting bribery under the FCPA, are not limited to the OFFP

context. In Schnitzer Steel, for instance, the government brought criminal charges under the books and
records provisions for payments made to managers of privately owned steel mills in China and South
Korea, accusing Schnitzer and its subsidiaries as falsely describing the payments as “refunds,” “rebates,”
“sales commissions,” or “commission to the customer.” ® These charges accompanied allegations that
Schnitzer had also violated the antibribery provisions by paying managers at state-owned scrap metal
customers.





These accounting provisions of the FCPA have also been applied to payments that were not commercial
bribes or direct or indirect payments to a government, but which fell afoul of US sanctions law. In the
Chiquita settlement, for example, the DOJ and SEC brought charges under the books and records
provisions charging that a Chiquita subsidiary, with knowledge of senior management, misleadingly
termed extortion payments it made to the United Self-Defense Forces of Columbia (“AUC”)—a Foreign
Terrorist Organization and a Specially-Designated Global Terrorist with which business transactions are
prohibited— as charges for “security payments,” “security services,” or “security.”_9 Where the
government believes there is fraud or deliberate violations of law, these cases show it will not hesitate to
bring criminal accounting charges.

From the bribery side, what is most interesting is the fact that in two of the OFFP cases— Chevron and El
Paso—the payments were initially paid to individual Iraqi officials, though subsequently paid over to the
government. The lack of FCPA antibribery charges presumably reflects the fact that the companies, in
making the payments, intended to pay a fee to the government and not to improperly influence any
individual actors. The fact that the government is systematically extracting payments in return for
allocating benefits to all users of a system did not prevent the accounting charges.

Disclose or Defend: The Need for Accuracy in Accounting Entries

These prosecutions reinforce the need for issuers to make qualitatively accurate descriptions of their
payments. Indeed, the SEC’s characterization of these companies’ alleged accounting mistakes
suggests that had they described these payments differently, they might not have faced charges on these
grounds, though they might well have exposed themselves to others.

The cases also reinforce the position that payments into government accounts do not trigger the
antibribery provisions. And this, moreover, is the case even if they first do pass through officials’
individual accounts (as in Chevron and El Paso), and so are arguably made to a government official, at
least in the first instance. The converse, however—where a payment is made initially into a government
coffer which is leaky—may not be outside the scope of the antibribery provisions, especially where that
leakiness is known to the payor.

As to the former, such payments would, presumably, merely need to be described accurately (if otherwise
incriminatingly) to fall outside the purview of the FCPA. The need for such accurate accounting also
extends, of course, to grease payments made to facilitate transactions. Even if such payments are
otherwise FCPA-compliant, their mischaracterization as something more innocuous could yet trigger the
FCPA through the books and records requirements. These cases also illustrate the imperative of
instituting and maintaining strict internal financial controls and compliance procedures, at every level of
the corporate chain, from overseas subsidiaries all the way up to headquarters.

Developments in Foreign OFFP Enforcement

Other nations have also stepped up OFFP enforcement actions, some in conjunction with the United
States. The Dutch specialty chemical company Akzo Nobel, for instance, recently avoided criminal
charges in the US for kickbacks of $280,000 allegedly paid to the Iragqi Government by its Dutch-based
subsidiaries through various middlemen it described as agents or consultants to facilitate its OFFP
contracts. The DoJ reached a non-prosecution agreement with the company with the condition that it
would pay a criminal fine of 381,000 Euros to the Dutch Public Prosecutor, or forfeit $800,000 to the US
Treasury if it failed to do so.

The SEC, meanwhile, settled with Akzo Nobel for a civil penalty of $750,000, in addition to $2.2 million in
disgorgement of profits, charging that Akzo Nobel had been reckless in failing to know that their
subsidiaries engaged in this conduct, and for having a defective system of internal controls. Beyond
issuing securities in the US market, Akzo Nobel had no ties to the United States. Akzo Nobel ceased its
registration with the SEC during the course of the investigation.'®.





In the UK, the Serious Fraud Office in December 2007 requested the pharmaceutical manufacturers
AstraZeneca, Eli Lilly and GlaxoSmithKline, as well as other drug companies, to provide documents
pertaining to their participation in the program. The investigation is said to be one of the SFO'’s largest,
estimated to cost some 22 million British Pounds. ** It is unclear what the SFO will find, but the reported
scale of the request and the size of the requested companies suggests that much could be swept up in its
wake.

In Australia, the Securities and Investments Commission recently initiated charges against six former
managers of the Australian Wheat Board that had steered the Board’'s OFFP business. They are charged
with faiIin? to act with “due diligence” and with failing to act in “good faith and for a proper

purpose.” > Due to a shorter statute of limitations, the Commission is proceeding with these cases prior
to possible criminal charges. The civil charges carr3y potential fines of $150,000 each, with each
defendant facing from seven to seventeen counts.*

Though less recently, India too has been embroiled in the OFFP scandal. A government investigation
ending in August 2006 found that India’s former foreign minister, Natwar Singh, had requested oil
allocations from Iragi president Saddam Hussein, setting up transactions similar to those in which El Paso
and Chevron had engaged—paying per barrel surcharges to an intermediary that later went to the Iraqi
government—and that eventually inured to the benefit of close associates, though not necessarily Mr.
Singh himself.**

Some of these cases may result in challenges to the prosecution on the ground of the asserted legality of
the surcharges under Iragi law. This was not a defense to the US cases, given US sanctions prohibitions
on dealings with the Iragi government. _

Irag Continues to Provide Grist for the Anti-Corruption Mill

In addition to OFFP actions in the US and overseas, Iraq itself continues to provide fodder for a number
of enforcement actions, arising out of Iragi reconstruction efforts. By the end of 2007, US authorities had
brought some 50 prosecutions relating to business activity in Iraq, most arising out of Special Inspector
General for Iragi Reconstruction (SIGIR) investigations, and many for bribery and associated conspiracy,
fraud, money laundering and corruption charges. Only one completed Iraqi reconstruction case so far,
United States v. Salam, ™ has involved the FCPA. Nevertheless, the momentum of assertive prosecution
of the statute shows no sign of abating, and has proved adaptable to a wide variety of improper payments
that the antibribery provisions do not cover. Just as the Qil-for-Food Program investigations began with
investigations into individuals and then moved on to encompass large corporations, so may the efforts of
SIGIR and other US authorities investigating activities in Irag. Perhaps now more than ever, companies,
whether with ties to Iraq or not, must be sure that their accounting descriptions encompass all relevant
and material aspects of a payment, and that they have stringent internal control systems in place for not
only FCPA but sanctions compliance as well.

We will continue to keep you apprised of developments related to FCPA enforcement. If you have any
guestions or for further information, please feel free to contact Lucinda Low at 202.429.8051; Erik Kitchen
at 202.429.8132; Pat Norton at 202.429.8034; Jonathan Drimmer at 202.429.6477; Matt Herrington at
202.429.8164; Andrew Irwin at 202.429.8177; Julia Court Ryan at 202.429.6418; David Lorello at
44(0)20.7367.8007; Alexandra Baj at 202.429.6478; Tom Best at 202.429.8079; Owen Bonheimer at
202.429.6266; Negar Katirai at 202.429.8028; Sarah Lamoree at 202.429.6488; Michael Lieberman at
202.429.8064; or William Gordon at 202.429.8013.

Read more about our FCPA/Anti-Corruption Practice.
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Capping off a year of record enforcement activity, on December 21, 2007, the Department of Justice
(“DoJ") and Securities and Exchange Commission (“SEC”) settled enforcement actions with
telecommunications company Lucent Technologies Inc. (“Lucent”). Pursuant to the settlements, Lucent
agreed to pay $1 million in fines and $1.5 million in civil penalties for asserted FCPA violations in
connection with Lucent’s sponsorship of officials of Chinese state-owned telecommunications companies
to travel to the United States and other countries." This settlement resolved a matter pending at least
since August 2003, when Lucent first disclosed it was conducting an internal investigation into operations
of its wholly-owned subsidiary, Lucent China. In April 2004, Lucent fired four Lucent China executives,
including the president of Lucent’'s China operations and its chief operating officer. In May 2005, the SEC
notified these former executives that it would not recommend enforcement actions against them.

The relatively low amount of Lucent’s fines and penalties in relation to the amount of the questionable
payments and number of violations — over $10 million spent in the course of several hundred trips, as
discussed more fully below — is perhaps the most striking feature of the settlement. Press reports at one
point indicated that the enforcement agencies were seeking a much larger fine, on the order of $25
million. Also noteworthy is the absence of a compliance monitor and disgorgement penalties.

The settlement terms may reflect the fact that not all FCPA shoes have dropped for Lucent, now merged
with Alcatel, or the individuals associated with the payments. The activities in question predated the
merger, which was consummated in November 2006. Lucent’s deferred prosecution agreement with the
DoJ extends only to its foreign sales activities prior to the merger, and enforcement authorities continue to
investigate whether Alcatel and its affiliates violated the FCPA in connection with its mobile
telecommunications business in Costa Rica and elsewhere.

Payments at Issue

From at least 2000 to 2003, in order to obtain contracts with various Chinese state-owned
telecommunications enterprises on behalf of its subsidiary in China, Lucent China, Lucent spent over $10
million for the travel of approximately 1,000 Chinese foreign officials on at least 315 trips. These trips
consisted primarily of sightseeing, entertainment, and leisure, and were approved with the consent of the
highest officials at Lucent China. The trips were arranged by Lucent employees in the company’s “China
Operations Support Team”, located at Lucent headquarters in New Jersey. Lucent’s “Customer Visit
Request Form” specifically asked if customers were “decision-maker/influencers” and provided space to
request “sightseeing/entertainment” as well as to specify the quality of the requested accommodations.

Lucent alleged that the majority of the trips were designed to allow the Chinese foreign officials to inspect
Lucent’s factories, pursuant to contracts between Lucent and the Chinese parastatals. However, during
many of these trips, the officials spent little or no time visiting Lucent’s facilities and instead visited tourist
destinations such as Hawaii, Las Vegas, the Grand Canyon, Disney World, Los Angeles, and New York
City. Moreover, both the SEC and the DOJ noted that Lucent began outsourcing its manufacturing in
2001, leaving few factories to visit. Lucent also provided the officials with per diems of $500 to $1,000
per day, even though it provided all lodging, transportation, food, and entertainment expenses.





In one example highlighted by the SEC settlement, Lucent provided six delegates from a Chinese state-
owned company with a $33,000, 11-day tour of the United States and Hong Kong that featured no factory
visits, purportedly because the customers refused to travel to the East Coast in the wake of the
September 11", 2001 attacks on the World Trade Center. In an internal email, a Lucent representative
described the customer as “a very special case” because Lucent had already received $50 million from
the customer and estimated it could gain two to three billion more. Internal emails also revealed that
Lucent employees were aware that trips did not involve “factory tours” but used the term to help Chinese
customers obtain visas and get through US immigration controls.

Most of the trips were recorded in Lucent’'s books and records as “Marketing Expenses”, “Services
Rendered — Other Services”, “Transportation International”, and “Lodging Expenses”, though none of
these accounts was meant to record customer travel. In addition, Lucent recorded expenses for some
customer’s sightseeing trips in its “Factory Inspection” account though there had been no visit to a Lucent
factory.

Enforcement Actions

Consistent with other recent prosecutions, the SEC charged Lucent with violations of the books and
records and internal controls provisions of the FCPA, specifying that the latter were insufficient because
they did not allow Lucent management to ensure the accountability of the company’s assets or prohibit
employees from accessing funds without proper authorization. Though the DoJ did not specify the FCPA
charges against Lucent, Lucent admitted to and acknowledged responsibility for conduct constituting
violations of the antibribery and accounting provisions of the FCPA in its deferred prosecution agreement
with the DoJ, and agreed not to make any public statements contradicting the conduct described in the
agreement.

In the SEC settlement, Lucent consented to an order permanently enjoining it from future violations of the
books and records and internal controls provisions. The DoJ agreed to defer prosecution for two years as
long as Lucent adopted improved “internal controls, policies, and procedures,” including a “rigorous anti-
corruption compliance code, standards, and procedures designed to detect and deter violations of the
FCPA.” The DOJ'’s primary list of “to dos” for Lucent is consistent with its pronouncements in other FCPA
cases this year.

Compliance Lessons

Compliance Programs Must Provide Employees with the Training to Appreciate FCPA Risks. The SEC
emphasized that “Lucent’s violations occurred because Lucent failed, for years, to properly train its
officers and employees to understand and appreciate the nature and status of its customers in China in
the context of the FCPA.” Many if not all of China’s telecom companies are state-owned. Although the
role of the state in today’s China has receded somewhat, many enterprises remain state-owned or
controlled. Companies in many businesses, not just telecommunications, may deal with customers where
employees are “foreign officials” under the FCPA, as Lucent’s were. Training local operations personnel
as well as corporate personnel approving or arranging travel to recognize these issues is key.

Internal Controls Form Only One Part an Effective Compliance Program. Lucent’s deferred prosecution
agreement effectively requires it to establish an improved compliance program. This case demonstrates
that without significant monitoring, even the most robust internal controls cannot detect and prevent
FCPA violations. Travel was approved despite the red flags indicated on request forms. (In fact, the way
the request forms were drafted brought out those red flags.) Monitoring is particularly important in the
context of travel sponsorship. Beyond simply fielding questions, companies should critically review the
underlying facts of sponsorships to determine if there is a legitimate business purpose and whether that
purpose is the primary reason for the proposed travel. In addition, companies should maintain records
that allow them to detect and prevent cumulative amounts of sponsorships to a particular government
official or government body.





Improper Recording Prevents Detection of FCPA Violations. Proper and consistent recording of
expenditures allows senior management and compliance personnel to review the activities of company
operations. In Lucent, the recording of travel sponsorship in a scattering of account categories hampered
the company’s ability to monitor the magnitude of the sponsorship provided.

The Crouching Tiger, Hidden Dragon?

This settlement raises a question whether other FCPA allegations that have surfaced with respect to
Lucent in recent years, such as the 2003 allegations regarding payments in Saudi Arabia, will ripen into
enforcement action.

Moreover, Alcatel’'s FCPA problems appear to be far from over. In June 2007, former Alcatel executive
Christian Sapsizian, a French citizen, pleaded guilty to participating in the payment of more than $2.5
million in improper payments to senior Costa Rican government officials in order to obtain a mobile
telephone contract from that country’s state-owned telecommunications authority, and enforcement
authorities continue to look into Alcatel's pre-merger activities in Costa Rica as well as other

countries. As part of his plea, Sapsizian agreed to cooperate in the ongoing investigation.

We will continue to keep you apprised of developments related to FCPA enforcement. If you have any
guestions or for further information, please feel free to contact Lucinda Low at 202.429.8051; Erik Kitchen
at 202.429.8132; Ed Krauland at 202.429.8083; Pat Norton at 202.429.8034; Jonathan Drimmer at
202.429.6477; Matt Herrington at 202.429.8164; Andrew lrwin at 202.429.8177; Julia Court Ryan at
202.429.6418; David Lorello at 44(0)20.7367.8007; Alexandra Baj at 202.429.6478; Tom Best at
202.429.8079; Owen Bonheimer at 202.429.6266; Negar Katirai at 202.429.8028; Sarah Lamoree at
202.429.6488; Michael Lieberman at 202.429.8064; or William Gordon at 202.429.8013.

Read more about our FCPA/Anti-Corruption Practice.

1. SEC v. Lucent Technologies Inc., Case No. 1:07-cv-02301 (D.D.C.) (Complaint and Order filed Dec. 21, 2007) and associated SEC Lit. Rel. No. 20414 (Dec.
21, 2007); Settlement Agreement between DoJ and Lucent Technologies Inc. (Signed Dec. 5, 2007), Including Statement of Facts and Setting out Compliance
Obligations) and associated DoJ Press Release 07-1028 (Dec. 21, 2007).
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Fifth Circuit Clarifies the Intent Requirements for a Criminal FCPA Conviction

Last week, the US Court of Appeals for the Fifth Circuit released a new opinion stemming from the
Department of Justice ("DOJ") prosecution of David Kay and Douglas Murphy for payments to Haitian
customs officials to reduce duties and taxes on importation of rice into Haiti. A rare addition to the
relatively few judicial opinions interpreting the FCPA, the Fifth Circuit’'s second opinion in Kay holds that
although an FCPA antibribery violation is a specific intent crime, the statute does not require a defendant
to have actual knowledge that the FCPA prohibits his or her behavior, but only knowledge that his or her
conduct was generally unlawful.

The district court had initially dismissed the indictment in the case on the grounds that the payments were
not made to “obtain or retain business” within the meaning of the statute. In a 2004 opinion ("Kay 1"), the
Fifth Circuit held that the scope of payments made to “obtain or retain business” was not confined to
payments made to secure or renew business contracts and could encompass payments to reduce
customs duties and taxes." The court stated that the “obtain or retain business” requirement is satisfied as
long as there is a nexus between a payment to a foreign official and monetary savings or gain that aids
an entity in carrying on its business in some way. The Fifth Circuit reversed the dismissal of the
indictment and remanded the case to the district court. After a trial on remand, the defendants were
convicted. The defendants appealed their convictions, arguing that the Fifth Circuit’s first impression
interpretation of the “obtain or retain business” requirement in Kay | could not be applied to them without
violating their Due Process rights to fair notice of what the statute prohibits. The defendants further
argued that “willfully,” as used in the FCPA's criminal penalties provision, required proof that the
defendants knew their conduct violated the FCPA, and that the jury had been incorrectly instructed on the
“willfulness” element.

The Fifth Circuit rejected the defendants’ fair warning argument. The court acknowledged it had
concluded in Kay | that the FCPA'’s business nexus requirement was ambiguous as a matter of law, but
ruled that “it does not follow that the standard requires guesswork or that the statutory language itself is
vague.” The court noted that the business nexus element was only one of seven standards that may
lead to conviction under the FCPA, and that a “technical interpretive question” as to the meaning of
“obtaining or retaining” business did not draw a line so vague that defendants who paid foreign officials to
reduce tax and duty burdens would not reasonably be aware of the potential illegality of such action under
the FCPA.? Instead, the court concluded that a “man of common intelligence would have understood” that
a company “bribing foreign officials . . . was treading close to a reasonably-defined line of illegality.” In
this case, the Fifth Circuit held that it should have been clear to defendants that they were treading close
to the line since trial testimony demonstrated that defendants believed that their bribes were necessary to
compete with competitors in Haiti and thus “retain” business there.” The court further held that the
government’s failure to prosecute other companies for similar conduct did not excuse defendants’ actions:
“the fact that other companies were guilty of similar bribery during the 1990’s does not excuse ARI's

actions; multiple violations of a law do not make those violations legal or create vagueness in the law.”

Regarding the requirement of a “willful” violation in order to impose criminal penalties on individuals under
the FCPA,’ the court rejected the defendants’ contention that they had to have known their conduct
violated the FCPA, and ruled instead that the defendants need only have been aware that their conduct
was generally unlawful. Taking guidance from the Supreme Court's decision in Bryan v. United States,®
and the Second Circuit's decision in Stichting,” the Fifth Circuit held that the FCPA is not one of the





complex, highly technical statutes (such as tax statutes or money laundering statutes) for which the
Supreme Court has “carved out an exception to the traditional rule that ignorance of the law is no
excuse.” Instead, the court ruled that a showing, “that a defendant knew that he was doing something
generally unlawful,” that is, that “the defendant must have known that the act was in some way wrong,”
was sufficient to satisfy the “willfulness” requirement for a criminal violation of the FCPA.™

We will continue to keep you apprised of developments related to FCPA enforcement. If you have any
guestions or for further information, please feel free to contact Lucinda Low at 202.429.8051; Erik Kitchen
at 202.429.8132; Ed Krauland at 202.429.8083; Pat Norton at 202.429.8034; Owen Bonheimer at
202.429.6266; Tom Best at 202.429.8079; or William Gordon at 202.429.8013.

1. United States v. Kay, 359 F.3d 738, 756 (5th Cir. 2004) (“Kay I").

2. United States v. Kay, No. 05-20604, 2007 WL 3088140, at *7 (5th Cir. Oct. 24, 2007) (“Kay II").

3. Kay Il, 2007 WL 3088140, at *8.

4.1d. at *9.

5.1d.

6. 1d.

7. See 15 USC § 78ff(c)(2)(A).

8.524 US 184 (1998).

9. Stichting Ter Behartiging Van de Belangen Van Oudaandeelhouders In Het Kapitaal Van Saybolt Int’l B.V. v. Schreiber, 327 F.3d 173 (2d Cir. 2003).
10. Kay I, 2007 WL 3088140, at *29 & nn.69-72; see Cheek v. United States, 498 US 192 (1991) (discussing complexity of federal criminal tax laws); Ratzlaf v.
United States, 510 US 135 (1994) (concerning antistructuring provision of money laundering laws).

11. Kay II, 2007 WL 3088140, at *29.
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The Kozeny Saga Continues: In Rare Court Opinion Highlighting Statute of Limitations

Issues, Judge Dismisses Several Counts of an FCPA Indictment Against Individuals Allegedly
Involved in the Azerbaijan SOCAR Scheme; Institutional Investor Gets Non- Prosecution
Agreement Based on Weighing of McNulty Factors

On June 21, 2007, Judge Scheindlin of the Southern District of New York dismissed as time-barred
several counts of the indictment of Frederic Bourke and David Pinkerton for FCPA and related violations
in Azerbaijan.1 The decision was based upon an interpretation of 18 U.S.C. § 3292, which provides that a
statute of limitations can be tolled by a court for up to three years when the government is awaiting results
of a request for information from a foreign government. The court held that the only way a court could
suspend the statute of limitations under 18 U.S.C. § 3292 was if the statute of limitations was still running
when it considered the government'’s application for tolling based upon efforts to gather foreign

evidence. In this case, the U.S. government applied to the Netherlands in October 2002 for information
relating to an investment scheme managed by Czech investment promoter Viktor Kozeny. Kozeny
allegedly sought to secure investments from a consortium of institutional and individual investors and to
use the funds to make improper payments to officials to secure the right to invest in the anticipated
privatization of the State Oil Company of Azerbaijan (SOCAR).2 Mr. Pinkerton is the former head of a
private equity arm of American International Group (AIG). The government did not apply to the court for
tolling of the statute of limitations until July 2003, and the court did not grant the application until July 22,
2003. Applying the five year statute of limitations for general federal crimes to the FCPA and several
related counts, the judge found the statute of limitations expired between March and July 2003, after the
application to the Netherlands but before the filing of the tolling application to the U.S. courts. The judge
found that because the statute of limitations had run before the application to the court to extend it, there
was no way for the court to toll the already-expired limitations period. The decision relied upon the plain
meaning of section 3292, its legislative history, general statute of limitations policy considerations and the
doctrine of constitutional avoidance.

The government appealed the June 21 decision in a brief filed August 21, 2007 in the Court of Appeals
for the Second Circuit. The government argued that the lower court wrongly disregarded parts of section
3292, and argued any application for extension “filed before the return of an indictment” would be proper,
regardless of whether the statute of limitations had already ran before the application. The government
also argued that the court misconstrued the legislative history of section 3292, as well as the policy and
constitutional considerations mentioned in the court’s opinion. There will undoubtedly be more
developments in this aspect of the FCPA jurisprudence as the appeal is fully briefed and argued, but a
few observations about the case may be made at this stage:

e Increased Foreign Cooperation Prolongs Investigations. FCPA investigations today feature much
greater cooperation by foreign authorities with U.S. authorities than was the case even a few
years ago. The foreign evidence-gathering process is nonetheless one that takes significant time
— often years, as the chronology of this case shows — that can substantially prolong the course of
government investigations.

e The Five-Year Statute of Limitations on Criminal FCPA Violations Still Can Be Tolled for Foreign
Evidence-Gathering. Companies doing business in foreign countries should remember that
section 3292 is still a powerful tool of prosecutors, allowing them to apply ex parte to the court to
extend the statute of limitations up to three years in FCPA cases. In addition, when a company is
in voluntary disclosure mode or otherwise cooperating with enforcement officials, the issue may





be avoided by the execution of a tolling agreement. It should be noted that Section 3292 applies
to the DOJ. Other enforcement agencies, such as the SEC, cannot avail themselves of the
benefit of section 3292.

e Use of Conspiracy Statute to Reach Back and Charge Conduct Occurring More Than Five Years
Earlier. In addition to the DOJ’s ability to toll the statute of limitations for up to three years for
foreign evidence-gathering, conspiracy charges can permit enforcement agencies to look back
farther in time than direct use of the FCPA would permit. For conspiracy, long a favored tool of
prosecutors in FCPA cases, if overt acts are performed within the limitations period, the charge
can reach back to cover earlier conduct. Indeed, in this case, the court ultimately let stand the
conspiracy charge for conduct that allegedly began in August 1997 because at least some of the
conduct alleged to be part of the conspiracy occurred within the limitations period (i.e., after July
22, 1998).

Hedge Fund Gets Non-Prosecution Agreement Based on Weighing of McNulty Factors, After
Adopting an FCPA Policy and Forfeiting $500,000

Omega Advisors, a U.S.-based hedge fund that was a major investor in Kozeny’s consortium, has
resolved its exposure in the case with a non-prosecution agreement.® The hedge fund invested over
$100 million in the scheme to obtain interests in the privatized SOCAR. In 2004, a principal of Omega
pleaded guilty to conspiracy to violate the FCPA and violating the FCPA. Omega’s agreement included a
$500,000 civil forfeiture penalty, as well as a requirement to continue to cooperate with authorities.

e Continued Influence of the Thompson/McNulty Memorandum. In its press release, the
Department of Justice noted that its decision-making process was based on the “Principles of
Federal Prosecution of Business Organizations” memorandum (commonly known as the
Thompson or (successor) McNulty Memorandum). The department noted that Omega’s
cooperation, implementation of an FCPA compliance policy, lack of previous FCPA violations and
the prosecution of the Omega principal were factors considered in reaching its non-prosecution
decision.

e Application of FCPA to Private Equity Firms and Other Institutional Investors. This agreement
highlights that enforcement authorities expect private equity firms to conduct FCPA due diligence
in connection with their investments. The decision not to prosecute Omega relied upon Omega’s
adopting an FCPA compliance policy. Omega also had to agree to forfeit $500,000.

e Tools to Resolve a Criminal Enforcement Action. This case reflects the DOJ's continued use of a
variety of tools to resolve FCPA cases. The outcome here, a non-prosecution agreement, carried
fewer ongoing commitments than other possible dispositions might have. Here, apart from the
forfeiture, Omega only was required to continue cooperating with the government. In contrast,
deferred prosecution agreements typically have included a lengthy list of actions the company
must take to avoid prosecution. It is unclear from the press release to what extent Omega’s past
cooperation included waivers or privilege or some of the other extraordinary steps highlighted in
recent enforcement actions, such as Baker Hughes.

Of the other indictees in this case, the alleged mastermind, Victor Kozeny, remains in the Bahamas after
a Bahamian court denied a U.S. extradition request. The United States plans to appeal that ruling. Hans
Bodmer, a foreign lawyer that advised the consortium, was convicted previously, while Tom Farrell, who
assisted the consortium, and Clayton Lewis, formerly of Omega, previously entered guilty pleas to certain
charges. AIG, the institutional investor in the consortium for whom Pinkerton had worked, and Pharos
Capital Management have not been the subject of any enforcement action.

For further information on this case, please feel free to contact Lucinda Low at 202.429.8051, Ed
Krauland at 202.429.8083, Pat Norton at 202.429.8034, Erik Kitchen at 202.429.8132, Andrew Irwin at

2.
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202.429.8177, David Lorello at 44(0)20.7367.8007, Owen Bonheimer at 202.429.6266, Tom Best at
202.429.8079, Negar Katirai at 202.429.8028, or Sarah Lamoree at 202.429.6488. Read more about our
FCPA/Anti-Corruption Practice.

1. United States v. Kozeny, Case No. 05 Cr. 518, (S.D.N.Y) Opinion and Order dated June 21, 2007 (dismissing on statute of limitations grounds all counts except
false statements charge); United States v. Kozeny, Case No. 05 Cr. 518, (S.D.N.Y) Memorandum Opinion and Order dated July 16, 2007 (reinstating FCPA
conspiracy count, money laundering conspiracy count, and one count of FCPA violation).

2. For more information on the alleged scheme, see U.S. Government Aggressively Prosecutes Individuals Allegedly Involved in Bribery Tied to Foreign
Investment in Azerbaijan.

3. DOJ Press Release, U.S. Announces Settlement with Hedge Fund Omega Advisors, Inc. in Connection with Omega’s Investment in Privatization Program in

Azerbaijan, July 6, 2007.
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On April 26, 2007, to settle enforcement actions based upon findings of FCPA violations, Baker Hughes
Incorporated (“Baker Hughes”) entered into (1) a Deferred Prosecution Agreement with US Department of
Justice ("DoJ") and (2) a civil settlement with the US Securities and Exchange Commission ("SEC"). In
addition, Baker Hughes Services International (“BHSI”), a subsidiary of Baker Hughes with operations in
Kazakhstan, entered into a plea agreement with the DOJ.* The FCPA charges relate to Baker Hughes'’
operations in six countries -- Kazakhstan, Russia, Uzbekistan, Indonesia, Nigeria, and Angola. Baker
Hughes agreed to pay a record $44.1 million settlement amount. Baker Hughes also agreed to retain a
compliance monitor for a period of three years. The DoJ recognized Baker Hughes' voluntary disclosure
of the matter to enforcement authorities, its extensive and thorough internal investigation of business
practices in Kazakhstan, and its significant remedial steps and controls enhancements.?

The case covers a wide range of substantive issues that have been addressed in other recent FCPA
enforcement actions. Although the case does not break significant new substantive ground in terms of the
practices at issue, the case is the first major recent FCPA enforcement action based upon violation of a
cease-and-desist order or injunction. Both the DoJ and the SEC took into account the 2001 cease-and-
desist order in determining the record settlement amount. The case also provides further data as to the
penalty-mitigation benefits of FCPA voluntary disclosures.

The payments at issue

The core allegation in the case arises out of Baker Hughes’ business in Kazakhstan. In September 2000,
Baker Hughes retained an agent in connection with its bid for a business opportunity in the Karachaganak
oil project in Kazakhstan. Within weeks, the company won the Karachaganak tender, which led to
approximately $220 million in gross revenues for the company. From May 2001 to November 2003, Baker
Hughes made 27 commission payments totaling approximately $4.1 million to the agent. Baker Hughes
and BHSI recorded these payments as "commissions”, "fees" or "legal services", though no identifiable
services were performed by the agent for the company. According to the documents relating to the SEC
settlement, a Baker Hughes operating subsidiary also retained another agent in connection with the
award of a chemical contract in Kazakhstan, making payments of over $1 million to the Swiss bank
account of that agent. The subsidiary made some of these payments after a company employee learned
that the representative of the agent was a high-ranking official of the parastatal KazTransOil, which
awarded business to the subsidiary.

The SEC settlement documents also state that Baker Hughes or its subsidiaries made questionable
payments in both the procurement and operations contexts without obtaining adequate assurances that
the payments would not be passed through to government officials.

e Questionable payments in the procurement context included (1) $5.3 million in commission
payments between 1998 and 2004 to an agent who worked with state oil companies in
Kazakhstan, Russia and Uzbekistan from which the company sought to obtain or retain business;
and (2) payments of more than $11.5 million in commissions to agents in Angola between 1998
and 2003 without adequate assurances against pass-through payments to employees of the
state-owned oil company, Sonangol, with which the company conducted business. Most of the
latter payments went to an agent Baker Hughes inherited from a 1998 acquisition from Western
Atlas Corporation.





Questionable payments in the operations context included the following: (1) $60,000 to secure an
option to lease a property in Kazakhstan from a company owned by a company affiliated with the
agent Baker Hughes had retained for the Karachaganak project; (2) payments of unspecified
amounts to freight forwarders in Indonesia between 2000 and 2003 without adequate assurances
against pass-through payments to Indonesian customs officials who permitted importation of
goods that bypassed customs; (3) payments of more than $2.5 million to customs brokers in
Nigeria between 2001 and 2005 without adequate assurances against pass-through payments to
Nigerian customs officials; (4) payments of approximately $90,000 to an agent in Nigeria in 2001
without adequate assurances against pass-through payments to Nigerian tax officials who had
reduced a tax assessment levied upon a Nigerian subsidiary by 90-percent; and (5) payment of
$9,000 in cash to a Kazakh individual some employees believed to be a Kazakh official in order to
obtain a license required by Kazakh law to import tools with radioactive components.

Enforcement actions

Enforcement authorities brought several charges against Baker Hughes and its subsidiary, BHSI.
Focusing on the $4.1 million paid to the agent for the Karachaganak project in Kazakhstan, the DoJ

charged BHSI with conspiracy to violate the anti-bribery provisions of the FCPA, violation of the anti-
bribery provisions of the FCPA, and with aiding and abetting Baker Hughes' violation of the books and
records provisions of the FCPA. The SEC found that Baker Hughes violated the anti-bribery, books and

records, and internal controls provisions of the FCPA, including by knowingly failing to implement a
system of internal controls. The SEC also found that Baker Hughes violated the terms of a 2001

administrative cease-and-desist order barring it from violating the accounting provisions of the FCPA.

The SEC complaint also named Roy Fearnley, a British national residing in Kazakhstan who formerly
worked as the Baker Hughes Business Development Manager in Kazakhstan and later in Russia. The
SEC alleged that Mr. Fearnley aided and abetted Baker Hughes' violation of the anti-bribery, books and
records, and internal controls provisions of the FCPA, and that he knowingly circumvented the internal
controls of Baker Hughes and falsified its books and records in violation of the FCPA. The SEC seeks

disgorgement, civil penalties and an injunction against Mr. Fearnley. A filing by the DoJ identifies an
individual believed to be Mr. Fearnley by title as a co-conspirator.

To resolve the enforcement action brought by the DoJ, Baker Hughes entered into a deferred prosecution
agreement under which it agreed to appoint a compliance monitor for a term of three years and to cause
its subsidiary, BHSI, to pay an $11 million criminal fine. To resolve the enforcement action brought by the
SEC, Baker Hughes agreed to pay a $10 million civil penalty for violation of the 2001 cease-and-desist
order and a record $23 million in disgorgement of profits and prejudgment interest. Baker Hughes also
consented to a permanent injunction against violation of the anti-bribery and accounting provisions of the
FCPA.The $44.1 million total settlement amount is the largest amount paid by a company to settle an

FCPA enforcement action.

Compliance lessons

The Baker Hughes case underscores several trends in recent FCPA enforcement actions:

Higher settlements in follow-on enforcement actions. In agreeing to settle the criminal
enforcement action against BHSI for $11 million, the DoJ took into account the fact that the
charged offenses took place within five years of the SEC cease-and-desist order.* The SEC
settlement documents also cite a violation of the 2001 cease-and-desist order as a basis for a
civil penalty of $10 million.” The Director of the SEC Division of Enforcement explained that this
enforcement action “demonstrates that companies must adhere to Commission Orders and that
recidivists will be punished.”6 This follow-on action against Baker Hughes comes on the heels of
the February 2007 follow-on action against Vetco International Ltd. and its affiliates. The near-
record $26 million total settlement amount in the Vetco case also was attributable to the fact that
the violations occurred after the company had given significant compliance undertakings on
behalf of the affiliates of Vetco International.’

Uncertainty regarding penalty-mitigating benefits of a voluntary disclosure. According to
the DoJ, it was not previously aware of the conduct that led to the present enforcement action,

2.





which Baker Hughes voluntarily disclosed in May 2003. The 2001 enforcement action settled by
Baker Hughes also resulted from a voluntary disclosure by Baker Hughes. Although enforcement
authorities recently have been emphasizing the benefits of voluntary disclosures, perhaps in
response to questions raised by the FCPA bar®, the true benefit gained from making the
disclosures often is difficult to quantify. In this case, using the Sentencing Guidelines' formula, the
DoJ determined the criminal fine range to be from $19 million to $38 million.? The actual fine
imposed -- $11 million -- is $27 million lower than the upper end of the calculated range.
Nonetheless, some if not all of that difference may be attributable to other factors, such as the
total SEC settlement amount of $33 million and the cooperation of Baker Hughes beyond making
the voluntary disclosure.

Emphasis on FCPA due diligence in relationships with agents and other third parties
including subcontractors.

Agents. The case against Baker Hughes highlights the last-minute retention of an agent, at the
request of the parastatal Kazakhoil, on a commission basis, in connection with its bid for a
business opportunity in the Karachaganak oil project in Kazakhstan. Hiring agents at the
instruction of government officials, especially late in a procurement process on a commission
basis without due diligence and without clarity as to the nature of the legitimate services they may
provide, raises FCPA red flags. The SEC action sets a high bar for companies that encounter
such red flags. The SEC recognized that Baker Hughes provided FCPA compliance procedures
and materials to the employee responsible for retaining this agent. The SEC also noted that the
employee stated that he would follow these procedures, use these materials and alert the
company if any compliance issues arose. Nonetheless, the SEC found that the employee "failed
to follow any of the FCPA procedures issued to him" and that the company "otherwise failed to
follow up with [the employee]" until approximately two years later.™ In part on that basis, the SEC
determined that the company lacked the internal controls required by the FCPA. Enforcement
authorities thus expect companies to monitor FCPA compliance by employees responsible for the
retention of third parties that deal with foreign governmental bodies.

Subcontractors. The DoJ deferred prosecution agreement calls for the company to adopt and
monitor a detailed compliance program that extends not just to subsidiaries and affiliates, but also
to joint venturers, contractors, and subcontractors.™

Continued Emphasis on FCPA issues outside the procurement area. As discussed above,
many of the types of questionable payments cited by the SEC fall outside the procurement
context. The SEC also cited payments an agent in Angola for travel to Portugal by a senior-level
employee of the state oil company Sonangol and his family without documentation of a legitimate
business purpose.’

FCPA accounting requirements triggered by payments made without adequate internal
controls. Payments by public companies that result in a bribe charge almost invariably lead to a
charge of violation of the accounting requirements. In this case, instances of bribery also led
enforcement officials to scrutinize other payments to third parties ultimately found to have been
made without adequate controls to ensure that no bribe was paid. Those findings and similar
findings in other recent cases show that enforcement authorities find inadequate accounting
treatment where the ultimate beneficiary of a payment is not recorded with certainty.*®

Enforcement authorites continue to impose compliance program obligations with broad
scope and preserve authority to request waiver of privileges. Under the deferred prosecution
agreement, Baker Hughes must establish and monitor an anti-bribery compliance program that
covers not only the FCPA, but also US commercial bribery laws and foreign anti-bribery laws.
Although this broad scope is becoming a standard feature of enforcement actions, it remains
noteworthy that the Baker Hughes case did not raise allegations of violation of commercial bribery
or foreign anti-bribery laws. In addition, in the deferred prosecution agreement, the Government
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reserves the right to request that the company provide information that is subject to attorney-
client privilege and work product protections and if that request is denied, to "consider this fact in
determining whether [the company] has fully cooperated with the Department."**

e Cooperation with foreign law enforcement authorities. The DoJ and the SEC enforcement
actions reflect the strengthening of cooperation between US and foreign enforcement authorities.
Government press releases announcing the case emphasized assistance received from
authorities in the United Kingdom, the Isle of Man, Guernsey, and Switzerland -- a list notable for
its inclusion of several countries associated with secrecy. The DoJ deferred prosecution
agreement emphasizes assistance it might provide to foreign authorities in the future, and
secures Baker Hughes' consent to DoJ disclosure of information from the company to other
government agencies, including agencies of a "foreign government".*® The trend of close
cooperation between US and foreign enforcement authorities under the existing network of
mutual legal assistance treaties and agreements will only continue as countries around the world
implement the U.N. Convention against Corruption, including its Chapter IV provisions on
cooperation.

We will continue to keep you apprised of developments related to anti-corruption enforcement. If you
have any questions or for further information, please feel free to contact Lucinda Low at 202.429.8051,
Ed Krauland at 202.429.8083, Erik Kitchen at 202.429.8132, Andrew Irwin at 202.429.8177, David Lorello
at 44(0)20.7367.8007, Owen Bonheimer at 202.429.6266, Tom Best at 202.429.8079, or Negar Katirai at
202.429.8028.

Read more about our FCPA/Anti-Corruption Practice.
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Last week, the US Department of Justice ("DoJ") announced a $26 million settlement with subsidiaries of
Vetco International Ltd. relating to improper payments made through an agent to Nigerian customs
officials. At the same time, the Securities and Exchange Commission ("SEC") and the DoJ also
announced settlements with El Paso Corporation over allegations that El Paso had indirectly paid
surcharges to Iraqg through third party companies. These actions come on the heels of a DoJ Foreign
Corrupt Practices Act ("FCPA") Opinion Procedure Release issued in late December 2006, in which the
DoJ declined to take enforcement action against a company due to safeguards adopted in a commission-
based engagement of a foreign law firm.

Vetco International Subsidiaries Plead Guilty to New FCPA Antibribery Charges, Agree to Pay $26
Million in Criminal Penalties

On February 6, 2007, the DoJ announced that three wholly-owned subsidiaries of the UK-based oil and
natural gas equipment and services provider Vetco International Ltd.—Vetco Gray Controls, Inc., Vetco
Gray Controls, Ltd. and Vetco Gray UK Ltd.—had pleaded guilty to violating, and conspiracy to violate,
the antibribery provisions of the US FCPA by making more than $2 million in improper payments to
officials of the Nigerian Customs Service ("NCS") over a period of almost three years.1 The Vetco Gray
subsidiaries agreed to pay penalties of $6 million, $7 million and $13 million, respectively, and another
subsidiary of Vetco International, Ltd., UK corporation Aibel Group, Ltd., entered into a deferred
prosecution agreement relating to its participation in the scheme. Vetco International announced it would
engage independent compliance monitors for all four entities for a period of three years. The $26 million
total fine is the largest imposed by the DoJ in an FCPA enforcement action, and the second highest
ever imposed to resolve FCPA charges. In 2005, Titan Corp. agreed to pay $28.5 million to settle charges
brought by the DoJ and the SEC.

The plea agreements represent the second time that Vetco Gray companies have pleaded guilty to FCPA
anti-bribery violations. In a previous prosecution announced in 2004, ABB Vetco Gray UK, Ltd. and its US
affiliate, the former ABB Vetco Gray, Inc., based in Houston, Texas, admitted paying more than $1 million
to officials employed by the Nigerian National Petroleum Investment Management Services ("NAPIMS"),
the agency responsible for awarding oil and natural gas exploration and development rights in Nigeria
including the award to ABB Ltd. of natural gas rights in the Bonga oil field project.2 Subsequently, ABB
Ltd. sold the Vetco companies to a private equity firm. In the new enforcement action, the DoJ charged
that between September 2002 and April 2005, Vetco Gray Controls, Inc. (the successor to ABB Vetco
Gray, Inc.), Vetco Gray Controls, Ltd. and Vetco Gray UK Ltd. (the successor to ABB Vetco Gray, Ltd.),
had conspired to make, and had authorized to be made on their behalf, payments of more than $2.1
million, on 61 separate occasions, to NCS officials, through a "major" but unidentified international freight-
forwarder, in connection with the Bonga project.

According to the charging documents filed with Federal District Court in Houston, Texas, Vetco Gray
employees in the United States, the United Kingdom and Nigeria knowingly authorized the payments to
induce NCS officials to disregard their official duties. In entering into the plea agreement, the Vetco Gray





companies effectively admitted that the payments were not made to facilitate routine governmental action
by customs officials. Rather, these payments were made for the purpose of securing customs clearance
(a) for goods or equipment that was improperly or illegally imported into Nigeria; (b) for goods whose
"documentation ... was not in order"; (c) for goods delayed "due to the failure to post bonds with sufficient
funds to cover duties and tariffs"; and (d) in instances in which other infractions of NCS laws committed
by or on behalf of the Vetco Gray companies and/or the employees working on their behalf had taken
place. The conduct came to light when the parent company, Vetco International, made a voluntary
disclosure to the DoJ. The resolution of liability with the DoJ clears the way for the acquisition of the
Vetco Gray division by GE.

The DoJ settlement highlights continuing trends in, and significant new aspects of FCPA enforcement:

e Rapidly increasing fines. The combined $26 million settlement amount paid by the Vetco Gray
entities is the single largest penalty imposed by the DOJ in a criminal FCPA enforcement action
to date. With increased enforcement activity, however, it is doubtful this case will hold this
distinction for long.

e Repeat offenders pay additional fines. In imposing penalties of $13 million on Vetco Gray UK,
Ltd. and $6 million on Houston-based Vetco Gray Controls, Inc. the DoJ took into account the fact
that the most recent violations had taken place in breach of the significant compliance
undertakings assumed by the companies and the private equity groups that had acquired the
companies in 2004. Those undertakings were memorialized in the DoJ’s opinion release of July
12, 2004, which stated that, as a condition of taking no further enforcement action against the
Vetco Gray entities’ new owners, the Vetco Gray businesses were obligated to adopt rigorous
corporate anticorruption policies, standards and procedures, extensive FCPA and anticorruption
training initiatives, extensive due diligence requirements for third-party service providers, and
appropriate disciplinary procedures for employees engaging in corrupt practices. The failure of
those efforts to identify and stop the instant conduct contributed to the large penalty in this case.

¢ Continued imposition of compliance monitors with scope beyond the FCPA. As a condition
of the Vetco Gray companies’ guilty plea, the DoJ has required an independent compliance
monitor be attached to Vetco Gray’s worldwide operations. The use of such monitors has become
commonplace in settlements of serious FCPA antibribery charges where the government deems
the violator’s program to be ineffective. Recently, their role appears to be expanding. As in the
October 2006 FCPA enforcement action against Schnitzer Steel and its subsidiary, US
authorities have required that the Vetco Gray compliance monitor review compliance not only with
the FCPA, but also with commercial bribery and foreign anti-bribery laws.

e Increased enforcement action against non-US entities and conduct. The enforcement action
against Vetco Gray UK, Vetco Gray Controls, Ltd. and Aibel Group, Ltd. continues the trend of
enforcement actions against, and successfully concluded plea agreements with, non-US entities
for FCPA violations involving conduct taking place largely outside the United States.

e Risk associated with payments to Customs authorities. This case also vividly illustrates the
risks the need for heightened care in relying upon the facilitating payments exception to the FCPA
anti-bribery provisions. Even though many payments to NCS officials were for smaller amounts
(less than US$1,000 in some instances), the DoJ alleged that the payments were made to induce
NCS officials to ignore improper importations, improper or incomplete documentation, failure to
post sufficient bonds or pay customs duties, or other infractions of Nigerian law. Accordingly,
companies seeking to rely on the "facilitating payments" exception of the FCPA must ensure strict
compliance with all local law requirements associated with the foreign government action they
seek to facilitate. This can be especially difficult when the use of local agents is necessary, in light
of the significantly reduced control over the facilitating payment process companies enjoy.

e Enforcement scrutiny of third-party dealings. This case highlights the need for FCPA
compliance programs to cover dealings with third parties that have significant dealings with the
government, such as customs agents and freight forwarders. Actions of such third parties can
create significant risks for companies that engage them.





Criminal Prosecutions and Civil Litigation In Connection With Irag-related Corruption Highlight
Need for Strong Compliance Programs when Doing Business in Iraq

In recent weeks, several new US corruption cases were announced in connection with the UN-Iraq Oil for
Food Program. These cases highlight the anti-corruption risks associated with doing business in Iraq, and
the continued aggressiveness of US authorities in investigating and prosecuting corruption in Iraq.

El Paso Settlement Shows Cooperation with US Authorities Can Yield Significant Benefits, Penalties
Remain Substantial

On February 7, 2007, the SEC announced the first US prosecution of a publicly-traded US company for
violations stemming from the UN Oil-for-Food Program. The SEC filed a settled enforcement action
alleging violations of the FCPA books and records and internal controls provisions by El Paso Corporation,
the largest natural gas transmission company in the United States.3 The SEC alleged that, between June
2001 and June 2002, El Paso purchased Iraqi crude oil from third parties who had allegedly paid nearly
$5.5 million in illegal surcharges to accounts in Jordan and Lebanon controlled by Iraqg’s State Oll
Marketing Organization ("SOMOQ"), at a time when UN sanctions and US law prohibited payments to Iraqg.
The SEC alleged that these surcharges were factored into the price of the oil sold to El Paso by the
inclusion of a premium. Because El Paso booked the entire purchase price as "cost of goods sold", the
SEC alleged that the books and records of the company were inaccurate. The SEC also alleged that the
internal controls at El Paso were inadequate to detect and prevent the payment of surcharges. Finally,
although the SEC did not bring anti-bribery charges against El Paso, the SEC complaint alleges that El
Paso knew, or was reckless in not knowing, that between 25 and 30 cents per barrel of crude oll
purchased from Irag during that time period was "kicked back" to the Iraqgi government as a surcharge.
The SEC alleged that written certifications El Paso had obtained from third party sellers representing that
surcharges had not been paid were contradicted by statements made in recorded telephone
conversations with El Paso oil traders.

To settle the charges, El Paso, whose shares are traded on the New York Stock Exchange, consented to
the entry of a permanent injunction prohibiting future FCPA books and records and internal controls
violations, requiring the disgorgement of $5.4 million in profits from the underlying transactions, and
requiring the payment of a civil penalty of $2.25 million. The disgorgement obligations will be satisfied by
paying an identical amount to the US Attorney’s Office in the Southern District of New York, as part of a
non-prosecution agreement with the DOJ relating to alleged civil violations of the Iraqgi Sanctions
Regulations. In statements to the media on February 7, 2007, US Attorney for the Southern District of
New York Michael J. Garcia cited El Paso’s continuing cooperation with the UN Oil-For-Food corruption
investigation and the DOJ in its FCPA investigation, El Paso’s voluntary cessation of its participation in
the UN Program after June 2002 in part out of concern over the possibility of that illegal surcharges were
being paid, and the company’s confirmation that employees responsible for the offending conduct were
no longer with the company as significant contributing factors to the DOJ’s decision not to prosecute the
company. Meanwhile, US authorities continue to pursue the criminal prosecution of former Chairman of
Costal Corporation Chairman Oscar Wyatt and several of his associates for, among other alleged conduct,
payment of kickbacks to Iraq during the UN Oil-for-Food Program.4 El Paso acquired Costal Corporation
in 2001.

The enforcement action against El Paso shows that the SEC is using the FCPA accounting provisions to
root out improper payments beyond bribery of government officials. In announcing the settlement with El
Paso over indirect payments to the Government of Iraq, the Assistant Director of Enforcement at the SEC
explained that the FCPA books and records and internal controls provisions are "important tools to
combuat illicit kickback schemes." The possibility of further extension of the FCPA accounting provisions to
cover kickback schemes involving publicly-traded companies will be an important issue to monitor.5

Prosecutions of Individuals In Connection with Iraq Corruption Continues; Charges Not Confined to FCPA
or UN Oil-For-Food Program





Further highlighting the continued prosecution activity in the United States with respect to business
dealings in Iraq, in January US authorities in the Southern District of New York announced the indictment
of Benon Sevan, the former director of the UN Oil-for-Food Program, and Ephraim "Fred" Nadler, a Sevan
associate, for their role in the widespread corruption scheme involving the UN program and corrupt
payments to the Saddam Hussein-led government of Iraq.6 The seven-count indictment, of which three
apply to Sevan, charges wire fraud, conspiracy to commit wire fraud, engaging in prohibited transactions
with the government of Iraq, and theft and bribery concerning a program receiving federal funds, among
other US criminal charges.

Weeks later, the federal District Court for the District of Columbia sentenced Faheem Salam, a former US
army civilian interpreter in Iraq, to three years in prison for violating the FCPA in connection with bribes
paid to an Iraqi police official for the award of a contract to supply the Iraqgi police. The sentencing comes
shortly after the Special Inspector General for the Reconstruction of Iraq ("SIGIR") stated in January 18,
2007 to the House Armed Services Committee that it was investigating 87 cases of corruption in Iraq, with
another 23 cases being investigated or prosecuted by the DoJ.

Civil RICO Suit against BNP Paribas and Australian Wheat Board lllustrates Risk of Exposure to Civil
Suits Associated with Alleged FCPA Violations

In another example of a civil suit based upon allegations of foreign corruption, a group of Northern Iraqi
citizens filed a civil action against BNP Paribas, a French multinational banking institution, and AWB Ltd.,
the Australian corporation which supplied large quantities of wheat to Iraq under UN Sanctions, under the
US Racketeer Influenced and Corrupt Organizations Act ("RICO") on December 22, 2006 in the federal
district court in the Southern District of New York.7 The complainants alleged that, as multinational
corporations that coordinated their roles in the kickback scheme through their offices based in New York
in connection with the UN Oil-For-Food Iraq Escrow account, which was administered by BNP in New
York, BNP and AWB committed the predicate acts of violating the US Travel Act, money laundering
offenses, FCPA violations and violations of the United States Iraq embargo as the basis of their RICO
claim. On behalf of the class, they seek $200 million in damages for humanitarian assistance they were
allegedly deprived of, which was instead diverted to the former Saddam Hussein regime and its officials in
the form of kickbacks paid for lucrative wheat supply contracts granted to the AWB. Although the
complaint does not specify precisely which Iraqi officials received illicit payments of transport charges
associated with Australian wheat exports to Iraq, and instead names only trading and other companies
used as fronts for, and conduits to, the Saddam Hussein regime, this case demonstrates that companies
that did business with Iraq during the UN embargo can face civil litigation risks.

DoJ FCPA Opinion Procedure Release 06-02 Highlights FCPA Compliance Issues in Engagement
of Foreign Law Firm

The second DoJ FCPA opinion release of 2006, DoJ FCPA Op. Rel. 06-02 (Dec. 31, 2006), illustrates the
importance of addressing FCPA issues in the retention of third parties beyond agents and consultants. In
this case, the retention involved foreign legal counsel. The DoJ FCPA opinion procedure release, issued
at the request of an unnamed US company, stated that the DoJ did not intend to pursue enforcement
action with respect to the proposed retention by the US company's foreign subsidiary of a foreign law firm
to help obtain foreign exchange from a government agency in the foreign country. The law firm in
guestion was to be compensated in part by receiving a 0.6% of the total currency exchange they were to
help establish.

The US company in question made several representations in seeking the opinion, including the following:
no improper payments were made, requested, or contemplated; it conducted due diligence in selecting

the law firm, which has a reputation for honest dealings; and it implemented a variety of anti-corruption
safeguards. These included contract provisions prohibiting the law firm from making improper payments,
requiring the law firm to know and understand the US company's government relations policy, and
granting audit rights to the foreign subsidiary. In addition, the employees of the law firm would sign





certifications stating that they have not and will not make any improper payments, and that they and their
immediate family were not government officials in the last three years.

This opinion release confirms that more companies are conducting due diligence and establishing
business policies and safeguards to ensure that activities of foreign counsel do not trigger US FCPA risks.

We will continue to keep you apprised of developments related to anti-corruption enforcement. If you
have any questions or for further information, please feel free to contact Lucinda Low at
202.429.8051, Ed Krauland at 202.429.8083, Erik Kitchen at 202.429.8132, Andrew Irwin at
202.429.8177, David Lorello at 44(0)20.7367.8007, Owen Bonheimer at 202.429.6266, Tom Best at
202.429.8079, or Negar Katirai at 202.429.8028.

Read more about our FCPA/Anti-Corruption Practice.
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Overview

FCPA Background

Compliance Program

Why

How
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Enforcement activity
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Refresher: Background of the Statute

Anti-Bribery Provision
Accounting Provision
Penalties

Enforcement Authorities

Jurisdiction
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Potential Consequences of a Compliance Failure

Criminal prosecution

United States Department of Justice

Foreign criminal enforcement authorities
Civil enforcement action
United States Securities and Exchange Commission

Significant monetary sanctions

Prison time for executives
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Potential Consequences of a Compliance Failure
(cont.)

Disruptions in
Business operations

Mergers & Acquisition activity

Reputation risks

Private civil action

Shareholder plaintiff lawsuit
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Purpose of a Sound Compliance program

* Prevent violations

* Detect violations

* Enable enforcement defence
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Preventing Violations: Tone at the Top

At every level of leadership, from the Board of
Directors and Audit Committee to “the next line up,”
management must set a tone of compliance

Workforce must understand that the tone of
compliance is ingrained in the culture of the company
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Preventing Violations: Foundation
of a Compliance Program

Code of Conduct

Management’s general policy on compliance with FCPA

FCPA Policies and Procedures

Management’s specific guidance on constraints and how to
comply

Both must be approved by Audit Committee and top-
level management

Mayer Brown LLP 8 MAYER*BROWN





Preventing Violations: program Design

Must be tailored to FCPA risk

Geographies: Corruption Perceptions Index

Business profile:

Interactions with government officials
Use of third party intermediaries, agents, representatives
Joint ventures

Acquisitions
Must be tailored to the company

No one-size-fits-all compliance program
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Preventing Violations: program Design (cont.)

Basics:

Ensure appropriate program management and reporting

Management: Compliance professionals must be empowered
to remedy violations

Reporting: Must be clear lines to Board and Audit Committee

Ensure effective compliance reporting lines — telephone,
hotline, email, facsimile, in-person, paper forms
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Preventing Violations: Training & Education

Key to effectiveness of a compliance program

Make it real — Provide concrete, real-life examples of improper
payments

Make it personal — Ensure that the recipients appreciate the
potential personal implications of improper payments

Make it appropriate — Tune the training to cultural and
language differences, and to the risk of the employee

Make it accessible — Offer telephonic training, webcasts,
podcasts, in-person training in a large group, in-person training
in a small group, or paper. Any way to connect with the
audience
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Detect Violations: Test program Effectiveness

Policies and guidance must be field-tested to ensure the
workforce understands and implements it properly

Books and records / internal controls must be tested and
audited to confirm controls environment appropriate to
the risk

Demonstrate remediation when gap or compliance failure
detected

Maintain documentation of all testing
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Compliance And Due Diligence
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Importance of Corporate Compliance Policy

Preventive medicine with respect to possible violations
Mitigating consideration in event of violation

Potential exposure in M&A transactions

ABB Ltd.
GE/InVision
Titan Corp.

Sarbanes-Oxley Act of 2002

Suspension or debarment from government contracting
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Top Ten Elements of an Effective Compliance Program

Instill a corporate culture of compliance

Issue a written compliance policy

Assign implementation responsibility

Promulgate specific compliance measures

Provide periodic training programs and ready access to legal advice
Require periodic self-certification of compliance

Maintain compliance records

Apply disciplinary measures as appropriate

Conduct periodic internal and external compliance audits

Adjust the compliance program to current risk assessment
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An Introduction To Due Diligence

FCPA does not mandate that U.S. companies perform
due diligence with respect to their international
business associations

No crime is committed nor regulation violated by a
company’s failure to perform due diligence

FCPA charges U.S. companies with knowledge with
respect to their international business associates

Examine due diligence in the context of the meaning
of knowing conduct under the Act
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The Knowledge Standard

A company or individual has the requisite knowledge
if:

i. such person is aware that such person is engaging in such
conduct, that such circumstance exists, or that such result is
substantially certain to occur, [or]

ii. such person has a firm belief that such circumstance exists or
that such result is substantially certain to occur
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Legislative History

Simple negligence or mere foolishness not enough

Actual knowledge or action that evidences a conscious
disregard or deliberate ignorance of known circumstance
that should reasonably alert one to the high probability
of violation
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Bottom Line

FCPA covers any instance where “any reasonable
person would have realised” the existence of the
circumstances or results and the defendant has
“consciously chose[n] not to ask about what he had
‘reason to believe’ he would discover.”
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Practical Application

Conduct a sufficient level of due diligence to ensure that circumstances — so-called
“red flags” — do not exist that should reasonably alert the company to a high
probability that a violation of the FCPA will occur

Determining the appropriate degree of due diligence is a judgment to be based on
a review of the facts and circumstances

Company’s actions always judged in hindsight
No amount of due diligence can guarantee that an FCPA violation will not occur,

but a healthy degree of caution and prudent business sense can carry a company a
long way toward compliance
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Due Diligence — FCPA Red Flags

High risk countries

Excessive or unusually high compensation

Request for increase in compensation during sales campaign
Request for payments to third countries or third parties
Request for payments in cash or bearer instrument

Lack of facilities or qualified staff

Use of shell companies

Lack of experience or “track record” with product field or industry
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Due Diligence — FCPA Red Flags (cont.)

Allegations related to integrity
Reputation of representative or consultant
Lack of written agreement

Close relationships to government officials (close relative or
financial/ownership interest)

Representative or consultant recommended by government official or
customer

Violation of local law or policy (e.g., prohibitions on commissions,
currency or tax law violations)

Misrepresentation or inconsistencies in the application of the due
diligence process
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Twelve Steps to adequate due
diligence for purposes of FCPA compliance

The following “Twelve Steps” should serve as basic considerations for any company
that undertakes a due diligence or FCPA compliance program:

Specific level and type of due diligence that is required for each foreign
business associate will vary

A company would be well-advised to develop and apply a standard
minimum level of due diligence

Steps have been developed for U.S. companies that deal with international
sales consultants, they apply in principle with equal force to all foreign
business associates of U.S. companies
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Twelve Steps to adequate due diligence
for purposes of FCPA compliance (cont.)

Step One: Consider the territory

Step Two: Determine the consultant’s competence

Step Three: Determine the consultant’s integrity

Step Four: |dentify the consultant’s relationship to foreign

government officials

Step Five: Determine the reasonableness of compensation and
payment
Step Six: Ensure that answers provided by consultant to due

diligence questions are accurate
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Twelve Steps to adequate due
diligence for purposes of FCPA compliance (cont.)

Step Seven: Ensure compliance with local law

Step Eight: Integrate FCPA safeguards into the consultant
agreement

Step Nine: Provide for continuing oversight of the consultant’s
activities

Step Ten: Maintain accurate books and records

Step Eleven:  When appropriate, consider seeking guidance from the
Department of Justice

Step Twelve: Consistent standards and common sense
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Recent Trends

Aggressive Prosecutions by DOJ and SEC

More Voluntary Disclosures (Syncor, ABB, Titan, InVision, DPC, BJ Services and
Schnitzer)

Cases involving Mergers & Acquisitions (Syncor, ABB, Titan and InVision)
“Clean the books”
Successor liability
Due diligence on agents, consultants, etc. of newly acquired company

Implementation of approved compliance program
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Recent Trends (cont.)

Commentary on Compliance programs/Internal Controls
Due diligence directives
Independent audits

Government’s broad interpretation upheld (so far)
Intent or authorization sufficient
“Business nexus” requirement

Instrumentalities of the government (Pharmaceutical Industry — Syncor,
Micrus, and DPC)
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Prosecutions Involving Mergers And Acquisitions
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Mergers & Acquisitions Considerations

If you have the time and money to plead guilty to someone else’s crimes, skip
this section

Issues regarding successor liability

Defence Contractors — DOJ/SEC/DOD/DQOS

FCPA issues may arise in the course of financial or corporate due diligence
FCPA representations in acquisition documents

May affect the timing of the merger as well as the ultimate price paid for the
company
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Mergers & Acquisitions Cases
(December 2002 — October 2007)

1. Syncor International Corporation
(Acquired by Cardinal Health Inc.)

2. ABB Vetco Gray
(Acquired by JP Morgan Partners, Candover Partners Limited and 3i Group)

3. InVision Technologies, Inc.
(Acquired by General Electric Company)

4. Titan Corporation
(Proposed acquisition by Lockheed Martin Corporation)

5. York International
(Acquired by Johnson Controls, Inc.)

6. Paradigm
(IPO)
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Syncor International Corporation
(December 2002)

FACTUAL ALLEGATIONS

Acquisition of Syncor International Corporation, a radiopharmaceutical
company based in California, by Cardinal Health, Inc.

Between 1997 and 2002, Syncor’s Taiwanese subsidiary made improper
payments (“commissions” totaling $344,000) to physicians who were

employed by state-owned hospitals to influence the doctors’ decision to buy
Syncor products and services

Payments were authorised by Company’s Board Chairman located in California
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Syncor International Corporation
(December 2002) (cont.)

FACTUAL ALLEGATIONS (cont.)

SEC alleged additional payments, totaling $600,000, were made through
Syncor’s foreign subsidiaries in Mexico, Belgium, Luxembourg, and France. SEC
alleged knowledge and approval of Syncor’s Founder and Chairman

Improperly recording the payments as “commissions” exposed Syncor to books
and records violations of the FCPA
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Syncor International Corporation
(December 2002) (cont.)

ENFORCEMENT ACTION & SANCTIONS
U.S. v. Syncor Taiwan Inc.

Syncor Taiwan Inc., a Taiwan corporation and wholly owned subsidiary of
Syncor International Corporation, a Delaware Corporation, pleaded guilty
to substantive violations of the FCPA’s anti-bribery and books and records
provisions

Syncor Taiwan Inc. was sentenced to 3 years of supervised probation and
ordered to pay a $2 million fine
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Syncor International Corporation
(December 2002) (cont.)

ENFORCEMENT ACTION & SANCTIONS (cont.)
SEC v. Syncor International Corp.

SEC alleged violations of the FCPA’s anti-bribery, books and records, and internal controls
provisions

Syncor agreed to pay a $500,000 civil penalty and to cease and desist in future violations

At the time, it was the largest penalty ever obtained by the SEC in an FCPA
case

Required to retain an independent Consultant to review and make recommendations
concerning the company’s FCPA compliance policies and procedures

DOJ Review Release giving comfort to Cardinal Health for additional undiscovered pre-
acquisition conduct
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Syncor International Corporation
(December 2002) (cont.)

LESSONS LEARNED

Government investigation can slow the closing of corporate merger and
acquisition transactions

The acquisition by Cardinal Health was delayed until the investigation was
concluded and agreements were struck with the DOJ and SEC

The acquirer bought Syncor for a lower price than originally negotiated
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Syncor International Corporation
(December 2002) (cont.)

LESSONS LEARNED (cont.)

This was the first time the DOJ charged a foreign company under the 1998
amendments, for taking acts —in the U.S. —i.e., Chairman’s approval

Parent liability established through the foreign subsidiary’s books and records

Employees of a state-owned entity are instrumentalities of the government
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ABB Vetco Gray (July 2004)

FACTUAL ALLEGATIONS

Acquisition of Upstream Oil and Gas business of ABB Limited, (Asea Brown
Boveri), a Swiss corporation with ADR’s listed on the NYSE by “Equity Club” (JP
Morgan Partners, Candover Partners Limited and 3i Group)

ABB Vetco Gray of Houston, Texas and ABB Vetco Gray of UK paid more than
S1 million to officials of NAPIMS, a Nigerian government agency to obtain
confidential bid information and favourable recommendations from Nigerian
government agencies in connection with seven oil and gas construction
contracts in Nigeria for which companies expected to realise profits greater
than S12 million
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ABB Vetco Gray (July 2004)
(cont.)

FACTUAL ALLEGATIONS (cont.)

Payments were also made to foreign government officials in Angola and
Kazakhstan for similar reasons that payments were made in Nigeria

Payments included:
Cash and gifts to NAPIMS officials
Travel and entertainment

Per diem payments

Mayer Brown LLP 38 MAYER*BROWN





ABB Vetco Gray (July 2004)
(cont.)

ENFORCEMENT ACTION & SANCTIONS
U.S. v. ABB Vetco Gray Limited & ABB Vetco Gray U.K. Limited

ABB Vetco Gray Inc., the U.S. subsidiary, was charged as a “domestic
concern,” whereas ABB Vetco Gray UK Ltd. was charged under the 1998
provision expanding jurisdiction to foreign companies that take acts in
the U.S. in furtherance of a bribe

Both companies pleaded guilty to substantive violations of the FCPA’s
anti-bribery and books and records provisions

ABB Vetco Gray Inc. and ABB Vetco Gray U.K. Limited each fined $5.25
million
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ABB Vetco Gray (July 2004)
(cont.)

ENFORCEMENT ACTION & SANCTIONS (cont.)

SEC v. ABB Limited

SEC alleged violations of the FCPA’s anti-bribery and books and records
provisions by Swiss parent company

Parent company agreed to pay $5.9 million in disgorgement and
prejudgment interest penalties and a $10.5 million penalty, which was
satisfied by payments of criminal fines by its subsidiaries
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ABB Vetco Gray (July 2004)
(cont.)

ENFORCEMENT ACTION & SANCTIONS (cont.)

Parent company was required to retain an independent consultant to
review its FCPA compliance policies and procedures even though it sold off

the Vetco Gray entities

SEC is currently investigating individuals that were implicated in the

payment scheme

DOJ Review Release was issued to new owners agreeing not to charge
them for any additional undiscovered pre-acquisition conduct under

certain circumstances

Mayer Brown LLP
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ABB Vetco Gray (July 2004)
(cont.)

LESSONS LEARNED

Necessity to conduct rigorous due diligence and monitor the activities of foreign
agents, consultants, representatives, distributors, suppliers and joint venture

partners

After acquiring a new company, a number of issues within the context of the
FCPA must be addressed:

System of internal controls

Compliance program and due diligence procedures
Disciplinary actions

Change in business culture

Disgorgement of profits
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InVision Technologies, Inc.
(December 2004 — February 2005)

FACTUAL ALLEGATIONS

Involved the acquisition of InVision Technologies, Inc., which is based in
Newark, California, by General Electric Company. InVision manufactures
airport security/explosive detection systems to scan checked baggage by
airport security personnel

InVision marketed and sold its equipment via local sales agents and
distributors
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InVision Technologies, Inc.
(December 2004 — February 2005) (cont.)

FACTUAL ALLEGATIONS (cont.)

InVision was aware of the high probability that its agents or distributors in
Thailand, China and the Philippines had paid or offered to pay money, i.e.,
travel expenses and/or gifts, to foreign officials or political parties, in
connection with the sale of airport security screening machines

SEC alleged that InVision improperly accounted for certain payments in its
books and records as a “cost of goods sold,” realizing profits of approximately
$589,000 from the sale of two machines in China

SEC also alleged that InVision failed to develop an adequate process to select
and train its foreign sales agents and distributors
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InVision Technologies, Inc.
(December 2004 — February 2005) (cont.)

ENFORCEMENT ACTION & SANCTIONS
DOJ Settlement Agreement
Deferred prosecution and penalty of $800,000

Accept responsibility for its misconduct and agree to a statement of
facts summarizing the subject transaction

Integrate the InVision business into GE’s FCPA compliance program

Retain an independent consultant to evaluate the efficacy of InVision’s
efforts

Full cooperation with the DOJ in its continued investigation
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InVision Technologies, Inc.
(December 2004 — February 2005) (cont.)

ENFORCEMENT ACTION & SANCTIONS (cont.)
SEC v. GE InVision Inc. (formerly known as InVision Technologies, Inc.)
Disgorged $589,000 in profits plus an additional $28,700 in interest
Civil penalty of $500,000

SEC alleged violations of the FCPA’s anti-bribery, books and records, and internal
controls provisions

Failure to have a system of internal controls to detect and prevent
FCPA violations

Integrate the InVision business into GE’s FCPA compliance program

Retain an independent consultant to evaluate the efficacy of GE’s efforts
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InVision Technologies, Inc.
(December 2004 — February 2005) (cont.)

LESSONS LEARNED

Government investigation will slow the closing of corporate merger and
acquisition transactions

In this case, GE announced the acquisition in March 2004 and the
transaction did not close until December 2004, after the company
agreed to a deferred prosecution

Voluntary disclosure allowed the transaction to close

The credibility of the acquirer’s compliance program was an important
factor

Disgorgement of profits
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Titan Corporation (March 2005)

FACTUAL ALLEGATIONS

Involved the acquisition of Titan Corporation, California, by Lockheed Martin
Corporation, Maryland - the acquisition ultimately failed

Titan employed a consultant and paid $3.5 million to a known business advisor
of the President of Benin

Of the $3.5 million paid to the advisor, approximately $2 million were
indirect contributions to the President’s re-election campaign

At the direction of a Titan senior officer, at least two payments of
$500,000 each were wired from Titan’s bank account in San Diego,
California, to the agent’s account in Monaco. The remaining payments
were made to the agent in cash
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Titan Corporation (March 2005) (cont.)

FACTUAL ALLEGATIONS (cont.)
Payments were characterized on Titan’s books and records as “social
program payments” that were required by its contract with the
government

Titan gave a $1,850 pair of earrings to the President of Benin’s wife

Titan falsified documents to enable its agents to under-report local
commission payments in Nepal, Bangladesh, and Sri Lanka

SEC Complaint alleges that Titan falsely reported to the U.S.

government commission payments on equipment exported to Sri
Lanka, France and Japan
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Titan Corporation (March 2005) (cont.)

ENFORCEMENT ACTION & SANCTIONS
U.S. v. Titan Corporation

Titan pleaded guilty to substantive violations of the FCPA’s anti-bribery and
books and records provisions, as well as a tax violation

Titan was sentenced to 3 years of supervised probation and ordered to pay a
S13 million fine

Titan ordered to institute a strict compliance program and internal controls
designed to prevent FCPA violations
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Titan Corporation (March 2005) (cont.)

ENFORCEMENT ACTION & SANCTIONS (cont.)
SEC v. Titan Corporation

SEC alleged violations of the FCPA’s anti-bribery and books and records
provisions

Titan agreed to pay $15.5 million in disgorgement and prejudgment interest
penalties and a $13 million penalty, which was satisfied by payment of the
criminal fines

SEC required the company to retain an independent consultant to review
its FCPA compliance procedures and to adopt its recommendations

SEC issued a 21(a) Report criticising Titan’s proxy statement for
incorporating what it deemed false FCPA representations and warranties
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Titan Corporation (March 2005) (cont.)

LESSONS LEARNED

Conduct meaningful due diligence with respect to foreign agents and
consultants

Ensure that the services alleged to be performed are actually provided

Representations and Warranties in a Merger Agreement must be accurate
(or qualified) when included in a proxy statement

Internal Controls must be designed to detect “red flags,” such as offshore
payments and inconsistent invoices
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Titan Corporation (March 2005) (cont.)

LESSONS LEARNED (cont.)
Other Offences

Risk of additional prosecution under the International Traffic in Arms
Regulations (“ITAR”) and possible suspension of export privileges

Potential U.S. and foreign tax exposure
Department of Defence — possible contractor debarment issues

Deal failed when Titan was unable to meet contractual agreement to settle
with the U.S. Government by a certain time.
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York International (October 2007)

FACTUAL ALLEGATIONS

Initially an Oil-for-Food investigation, the York International
prosecution involved kickbacks to Iraqi officials to obtain air
conditioning contracts in lraq

Conduct also involved “hundreds of improper payments” to

government officials in Bahrain, Egypt, India, Turkey and the UAE to
obtain government contracts for air conditioning
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York International (October 2007) (cont.)

ENFORCEMENT ACTION & SANCTIONS

Entered a three-year deferred prosecution agreement with Department of
Justice

$10,000,000 fine
Three-year compliance monitor
Settled enforcement action with Securities and Exchange Commission
$2,000,000 fine
$10,000,000 disgorgement and prejudgment interest

Three-year compliance monitor
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York International (October 2007) (cont.)

LESSONS LEARNED

Acquiring company, Johnson Controls, Inc., obtained language in the DPA
that nearly all the conduct pre-dated the acquisition, and that there would
be no prosecution of Johnson Controls

Johnson Controls agreed to implement a rigorous anti-corruption
compliance program
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Paradigm B.V. (September 2007)

FACTUAL ALLEGATIONS

Preparing to list shares in an initial public offering, management conducted
due diligence of various international operations

Private company headquartered in Houston, but founded as a Dutch
company

Discovered improper payments, or agreements to make improper
payments, in Kazakhstan, China, Nigeria, Mexico and Indonesia for various
purposes
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Paradigm B.V. (September 2007) (cont.)

ENFORCEMENT ACTION & SANCTIONS

Paradigm obtained a non-prosecution agreement from the
Department of Justice

$1,000,000 fine
Independent compliance consultant

Agreements regarding FCPA compliance program

Mayer Brown LLP 58 MAYER*BROWN





Paradigm B.V. (September 2007) (cont.)

LESSONS LEARNED
Due diligence for FCPA compliance arises in many different contexts
Cost of entry into U.S. markets may be voluntary disclosure
Use of intermediaries

Agreement regarding compliance program is important for government
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Minimizing Successor Liability

Conduct extensive due diligence to determine any areas of initial concern

If areas of concern are identified — conduct a complete and thorough
investigation

If violations are discovered, ensure that they are resolved prior to closing:
Make full disclosure to the DOJ and SEC
Reach disposition of any charges by the Seller

Obtain an advisory opinion from the DOJ assuring that no enforcement
action will be taken against the successor
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Minimizing Successor Liability (cont.)

Implement new systems and procedures acceptable to the DOJ and SEC,
including:

Assurance of continued cooperation with continuing DOJ and SEC
investigations

Adoption of a comprehensive code of conduct

Implementation of an effective compliance program (procedures and
training)
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Conducting An Internal Investigation
That Will Satisfy The Government
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Conducting and Reporting on an Investigation

Conducting document preservation and review
Conducting interviews

Developing remedial recommendations
Memorializing investigative steps and findings

Communications with the board/auditors
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Conducting and Reporting on an Investigation

Preserving Documents and Information

Determine the scope of the Investigation
Dates
Key Players
Departments or Business Units
Documents
Counsel should insist on complete access to:
— Witnesses
— Documents
— Electronic data/emails
— In-country document collection issues
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Conducting and Reporting on an Investigation
Preserving Documents and Information (cont.)

Company must suspend automatic document destruction
practices to avoid inadvertent destruction

Counsel must work with IT department to understand company’s
computer systems and steps necessary to preserve electronic
data

Issue preservation memo
Preserve back-up tapes
Document preservation steps
Criminal risks
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Conducting and Reporting on an Investigation
Preserving Documents and Information (cont.)

Suspend routine or automatic disposal of documents and
electronic data
Includes:
Email accounts
PDAs
Laptops
Zip drives
Electronic calendars
Instant messaging
Voice mails
Consider making mirror image of accounts of key employees
Consider help from outside experts
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Conducting and Reporting on an Investigation
Preserving Documents and Information (cont.)

Work with IT department to understand:
— Computer hardware and systems
— Applications and software programs
— Company’s databases, backup procedures and archival data
— Company’s Backup Procedures
— Company’s Archival Data
— Company’s Databases
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Conducting and Reporting on an Investigation
Preserving Documents and Information (cont.)

Work with IT department to understand:
— Computer hardware and systems
— Applications and software programs
— Company’s databases, backup procedures and archival data
— Company’s Backup Procedures
— Company’s Archival Data
— Company’s Databases
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Conducting and Reporting on an Investigation
Preserving Documents and Information (cont.)

Issue preservation memo
Identify all documents to be retained

Identify all persons who may possess relevant data, including
employees overseas

Identify third parties who may have relevant data

Consider having recipients acknowledge receipt and understanding
Establish procedure for preserving data of departing employees
Reissue Preservation Memo periodically
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Conducting and Reporting on an Investigation
Preserving Documents and Information (cont.)

Counsel must monitor compliance

“Counsel must take affirmative steps to monitor compliance so that all
sources of discoverable information are identified and searched.”
Zubulake v. UBS Warburg, 2004 WL 1620866 (S.D.N.Y.)

Court held document “hold memos were not sufficient, since they
subsequently were ignored.”

In re NTL Securities Litigation, 2007 WL 241344 (S.D.N.Y.)
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Conducting and Reporting on an Investigation
Preserving Documents and Information (cont.)

Back-up tapes

Companies need not preserve every email and backup tape as such
a rule would “cripple large corporations.” Zubulake, 220 F.R.D. 212,
217

(S.D.N.Y. 2003)

Where backup tapes are sole source of discoverable information,
may be required to preserve tapes.
Fed. R. Civ. P. 37(f), committee notes

Consider retaining then-existing backup tapes for relevant
personnel
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Conducting and Reporting on an Investigation

Preserving Documents and Information (cont.)

Document rationale for preservation decisions to support good
faith showing

Outline steps taken immediately on service of subpoena or when
duty to preserve attaches

Identify groups of employees instructed to preserve data
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Conducting and Reporting on an Investigation
Preserving Documents and Information (cont.)

Criminal Risks
Employees must understand the need to cooperate

Sarbanes-Oxley: It is a criminal act to deliberately destroy information
subject to a preservation obligation

Criminal obstruction statute: section 802 of the Sarbanes-Oxley Act of
2002 (18 U.S.C. § 1519):
Whoever knowingly alters or destroys any document

With the intent to impede, obstruct, or influence the
investigation

Shall be fined or imprisoned not more than 20 years, or both
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Conducting and Reporting on an Investigation

The Interviews
Company employees should be informed of the
process and guidelines for the interviews

How to handle request by employee for obtaining
their own outside counsel

How to handle interviews with outsiders to the
company: risks and rewards
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Conducting and Reporting on an Investigation
The Interviews (cont.)

Tips and Strategies for Interviews

Do not allow employee to impose conditions on the
interview

Ask probing questions; not prosecutorial

Ask the “w” questions: who, what, where, when, why
The goal is to obtain credible information

Use documents and other information

Interview one witness at a time
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Conducting and Reporting on an Investigation
Remediation

Developing Remedial Recommendations:
Nature and seriousness of offense
Pervasiveness of wrongdoing within corporation
Corporation’s prior history
Cooperation and voluntary disclosure
Corporate compliance programs
Restitution and remediation
Collateral consequences

Adequacy of the prosecution of individuals responsible for
the corporation’s malfeasance

Non-criminal alternatives
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Conducting and Reporting on an Investigation
Remediation (cont.)

Sample Remedial Recommendations:

Hire your own corporate monitor, if necessary
Institute robust FCPA policies and procedures
Institute periodic reviews to detect FCPA concerns
Books and records

Institute due diligence process for joint ventures and business
combinations

FCPA education and training

Termination of wrongdoers (SOX Section 806 - civil remedy for
whistle-blowers who suffer retaliation)

Termination or renegotiation of problematic contract or agreement, if
necessary

Review agents and consultants periodically
Document all of the above steps
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Conducting and Reporting on an Investigation
Remediation (cont.)

Monitors and voluntary disclosures

Most recent DOJ and SEC resolutions impose an
independent monitor / compliance consultant:
Third party overseer for period of 2-3 years
Reports directly to DOJ/SEC
Additional expense / management time

Required in Statoil, Baker Hughes, Vetco Gray, York
resolutions

Not required in Dow Chemical, Textron resolutions
Voluntary disclosure:
Credit for cooperation
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Conducting and Reporting on an Investigation

The Report: to write or not to write

Should the report be written or not? Benefits and costs
Content of the report depends on the intended purpose
Assume the report is discoverable

Considerations for limited circulation and protecting document

Written reports should summarize the following:
— Circumstances that led to the investigation
— The investigative steps that were taken
— The facts revealed by the investigation
— Internal policies or practices relevant to the events

Steps taken to “correct” the issues identified by the investigation
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Conducting and Reporting on an Investigation

Communication with Client

Communication with the Board/Special Committee/Audit
Committee

If investigation is directed by Audit Committee, scope and progress
should be discussed periodically

Discuss requests or need to expand scope of investigation
Discuss “request” or “gentle suggestion” of waiver

Role of management in wrongdoing, if any

Report: To write or not to write

Resolving prosecution and enforcement action, if any
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Questions
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Introduction

= India’s risk profile — some key factors

= A comparative view — India versus other big
emerging market countries
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Three Key Areas

® Non-equity third-party relationships

= Mergers, acquisitions, joint ventures and portfolio
investments

® QOperational issues
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Third-Party Relationships (Non-Equity)

= Agents, consultants, representatives, distributors, resellers

* The FCPA's third-party liability standard: knowledge,
authorization, furtherance

= Compliance obligations:

o Preventive measures at the engagement stage
» Due diligence

» Contractual safeguards and training
o Post-engagement oversight

o Best practice implications of recent enforcement actions
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Equity Transactions

* M&A Transactions and successor liability
risks: the Baker Hughes example

* Joint ventures: of local partners, consortia,
and majority versus minority investments

= Portfolio investments
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The Continuing Challenges

Transparency International 2007 Corruption Perceptions Index

CPI 2007
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Operational Issues

® Third parties, again: lawyers and other
professionals, customs brokers, tax advisors

" Dealing with regulatory bodies

= Dealing with the courts and legislators
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* When not if as the likely scenario

* Direct and indirect liability risks abound

= Standards, training and oversight — keys to
an effective compliance
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Conducting Business In India

* India and the U.S. have much in common
— English-speaking work force
— Democratic governments
— Common law legal system

* Nevertheless, operating or investing in India differs markedly
from doing the same in the U.S.
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Conducting Business In India

(cont’'d)

* License Raj
— Planned economic system

— Required parties to obtain a license prior to setting up a
business

— Led to extensive regulations and red tape

— Existed from independence until 1991

— Hindered economic development

— Created environment where corruption was prevalent
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Conducting Business In India

(cont’d)

e License Raj (cont'd)
— Dismantled in 1991

— Economic reforms have cut down on much of the
regulation and red tape and have led to unprecedented
economic growth

— However, much red tape still exists; more importantly, the
culture of corruption that grew out of the license raj, while
improved, still exists
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Conducting Business In India

(cont’d)

* Incidents of corruption are commonplace

— India ranked #72 on 2007 Transparency International
Corruption Perceptions Index

— Tied with China and Mexico
— Central Vigilance Commission is attempting to turn the
tide, but it is in a tough fight
 Most U.S. businesses operating in India face corruption-
related issues on a regular basis
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Increased Enforcement Activity

« DOJ and SEC enforcement actions have nearly doubled
since 2000

« Companies are paying significant fines

* Individuals are going to jail

 Companies operating in India have been, and will continue to
be, impacted

« An understanding of the FCPA is critical
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FCPA Basics:
Two Types Of Provisions

* Anti-bribery provision

— Prohibit giving or offering anything of value to foreign
government, political party or international organization
official for the purpose of influencing the official to assist in
obtaining business

 Books and records provisions

— Require accurate and honest record keeping and effective
internal controls, including records that would reveal, and
controls that would prevent, bribery
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Defining A Bribe

« The FCPA prohibits a “corrupt” payment or offer of money or
anything of value to any foreign government official in order
to obtain or retain business

— A payment is corrupt if it is made with intent to induce a
foreign official to violate his or her lawful duty or to
secure an improper advantage

— Need not be to obtain a specific contract

 Payment need not be made; liability exists even if offered,
promised or authorized
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Defining A Bribe: Value

« Anything of value can be a bribe
— Cash or cash equivalents
— Tangible and intangible property
— Promise of future payment or employment
— Training or education
— Entertainment
 The amount involved is irrelevant

« If a payment is requested by a foreign official it likely has
value to the official; thus, a charitable contribution or a “good
works” contribution purported to be for the benefit of the
community may constitute a bribe if requested by a
government official and made with corrupt intent
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Defining A Bribe:
Whom Is It lllegal To Bribe?

Government employees

— Includes employees of any department or agency of the
government

« Example: tax collectors/revenue agents/customs
officials

— Includes employees of government-sponsored
commercial ventures and other government-owned
business

« Example: national telecom carriers such as BSNL or
MTNL

Political party employees and candidates for political office
Public international organization employees
Rank, level, or title is irrelevant
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Defining A Bribe: Exception For
Facilitating Payments

There is no violation of the FCPA if a payment is within the
statutory exception for facilitating payments

— Applies to expediting payments to low-level government
officials

— Payment must be to secure a “routine governmental
action”

“Routine governmental action” includes action which is
ordinarily and commonly performed by a foreign official in:

— Obtaining permits or licenses, processing governmental
papers, providing police protection, etc.

If official exercises discretion or payment results in new
business it will not fall within the exception

GOODWIN
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Defining A Bribe: Exception
For Facilitating Payments (ontq)

 Demands for facilitating payments are common in India
— Occur at all levels of government
— Commonly referred to as “speed” payments

» Facilitating payments must be accurately recorded as such
in the company’s books and records

GOODWIN

PROCTER

12





Defining A Bribe: India’s
Prevention Of Corruption Act

« Central Indian legislation on corrupt practices

* Punishes “public servants” who accept or agree to accept
“any gratification” as a reward for doing or forbearing to do
any official act

— “Public servant” is broadly defined; includes employees
of government-owned or government-controlled entity

— “Gratification” is not restricted to pecuniary benefits
* Punishes abettors of the offense
* No exception for facilitating payments
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Liability For Acts Of Third
Parties

« The FCPA prohibits direct payments to foreign officials, as
well as payments to a third-party while “knowing” that a
portion of the payment will be passed on to a foreign official

» A person’s state of mind is “knowing” if he or she has a firm
belief that circumstances exist or that a result is substantially
certain to occur

 Taking a “head in the sand” approach will result in a violation
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Liability For Acts Of Third
PartieS (cont’d)

e InIndia, it is common for U.S. companies to conduct
business with and through local agents, consultants,
partners or other intermediaries. Doing this requires extreme
caution

e Companies must conduct due diligence to ensure that third
parties will not make payments in violation of the FCPA

« If anissue arises, government may contend that absence of
due diligence demonstrates that company put its “head in the
sand”
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Reach Of The FCPA In India:
Who Is Subject To The Act?

. U.S. issuers

— Issuers are companies whose securities are registered in
the U.S. or are required to file periodic reports with the
SEC

° Domestic concerns
— U.S. citizens

— Business entities having their principal place of business in
the U.S. or organized under the laws of any state

GOODWIN
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Reach Of The FCPA In India:
Who Is Subject To The Act?

(cont’'d)

 Employees and agents of issuers and domestic concerns

— If employee or agent is a foreign national acting outside
the U.S., they must use some means or instrumentality of
iInterstate commerce in furtherance of the bribe

— U.S. persons are subject to the FCPA regardless of
whether they use some means or instrumentality of
Interstate commerce in furtherance of the bribe

* Any person or entity, regardless of nationality, who commits
an act in furtherance of a bribe while in U.S. territory
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Working With The Indian
Government: Licenses,
Permits and Registration

e Obtaining government approvals
— Remnants of license raj/red tape
 Dow Chemical (2007)

— $200,000 in improper payments and gifts by fifth-tier
Indian subsidiary

— Payments made through consultants and unrelated
companies in order to obtain registration of several
products

— Settled books and records and internal control violations;
no anti-bribery violations

— $325,000 civil penalty
— Extensive remedial measures
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Working With The Indian
Government: Public
Procurement Contracts

* No central act regulating public procurement

* Federal ministries and agencies authorized to devise own
procurement rules, subject to General Financial Rules

 Generally, open tenders when value of contract exceeds
specified amount, e.g., Rs. 1 lakh ($25,000)

 QOpen tender is a process that reduces corruption, but does
not eliminate it

* Right to Information Act has the potential to act as a check
against corruption
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