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PRIOR VERSIONS OF SCHEDULE J

A. Seven (7) lines of calculations
B. Five (5) columns of
income/E&P classifications
C. All references to post-1986
balances and carry-forward
amounts
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PRIOR VERSION OF SCHEDULE J: BACKGROUND

Category 4 & /or 5 Filers Need to Complete Schedule J
(Category 4) A U.S. person who had “control” of a CFC for an uninterrupted period of at least
30 days during the CFC’s annual accounting period. Control is defined as more than 50
percent of voting power or value, with Internal Revenue Code Section 958 attribution rules
applying.
Section 958(a) - stock owned directly or indirectly by or for a foreign corporation, foreign
partnership, foreign trust or foreign estate is considered as being owned proportionately by its
shareholders, partners or beneficiaries.
Internal Revenue Code Section 958(b) provides special rules of application for constructive
ownership rules of Internal Revenue Code Section 318, the most important of which is the the
family attribution rules.
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PRIOR VERSION OF SCHEDULE J: BACKGROUND

(Category 5) A U.S. person who is a ten percent or greater shareholder in a corporation that was a
controlled foreign corporation for an uninterrupted period of thirty days during its annual accounting
period and who owned stock in the controlled foreign corporation on its last day of its annual
accounting period.
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PRIOR VERSION OF SCHEDULE J: COLUMN A
1. Column (a) Post-1986 undistributed E&P
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PRIOR VERSION OF SCHEDULE J: COLUMN A

Column (a) Post-1986 Undistributed Earnings according to Section 959(c)(3). According to the IRS’
instructions, “Use column (a) to report the opening balance, current year additions and subtractions, and
closing balance in the foreign corporation’s post-1986 undistributed earnings pool.”
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PRIOR VERSION OF SCHEDULE J: COLUMN A

What is Section 959 for Purposes of Schedule J Prior to Tax Cuts and Jobs Act?
Under Section 959(a), a distribution by a controlled foreign corporation (“CFC”) out of earnings and profits
(“E&P”) that have been included in the income of a U.S. shareholder, known as previously taxed income
(“PTI”). PTI is not included in the U.S. shareholder’s income a second time. The PTI rules were designed
to prevent double taxation of a CFC’s earnings.
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PRIOR VERSION OF SCHEDULE J: COLUMN A

Under Section 959(a), a distribution by a controlled foreign corporation (“CFC”) out of earnings and profits
(“E&P”) that have been included in the income of a U.S. shareholder, referred to as previously taxed
income (“PTI”), is not included in the U.S. shareholder’s income a second time. The PTI rules were
designed to prevent double taxation of a CFC’s earnings.
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PRIOR VERSION OF SCHEDULE J: COLUMN A

For purposes of determining the amount of an actual distribution by a CFC that is not taxable because it
represents previously taxed income, the earnings distributed are attributed to the following categories in
the following order: 1) to earnings and profits that were required in prior years to be included as
investments in U.S. property and as investments in excess passive assets (before repeal of the excess
passive assets rules for tax years after 1996), allocated to each category on a pro rata basis, 2) to
earnings and profits that were required in prior years to be included as subpart F income and 3) to other
earnings and profits.
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PRIOR VERSION OF SCHEDULE J: COLUMN A

Under these rules, the amount of earnings treated as previously included in income of the U.S.
shareholder on the account of the investment of earnings in U.S. property or excess passive assets
includes not only earnings that resulted in inclusions, but also earnings that would have resulted in
inclusion but for being attributable to earnings that had been previously taxed as subpart F income.
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PRIOR VERSION OF SCHEDULE J: COLUMN A

To determine the amount of a constructive inclusion on account of an investment in U.S. property, a
special rule applies for purposes of determining amounts that are excluded from income because they
represent previously taxed earnings. Amounts that would be included in income as investments in U.S.
property are attributable to the the following categories of earnings in the following order: 1) to retained
earnings required to be included as subpart F income, and 2) to order earnings and profits. See IRC
Section 959(f)(1). For purposes of applying these rules, actual distributions are taken into account before
constructive distributions under Section 951(a)(1)(B). See IRC Section 959(f)(2).
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PRIOR VERSION OF SCHEDULE J: COLUMN A

Suppose a U.S. shareholder receives an actual dividend distribution and a subpart F inclusion in the same
year. What ordering rules apply in determining the extent to which the actual dividend distribution is
taxable or excludable under Section 959?
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PRIOR VERSION OF SCHEDULE J: COLUMN A

Example
DC, a domestic corporation, owns all the stock in FC, a foreign corporation that is a controlled foreign
corporation. During year 1, FC has subpart F income of $200, earnings and profits of $400, and pays an
actual dividend of $100. Assume that FC pays no foreign taxes on its income. DC must include $200 in
gross income as ordinary income under Section 951(a)(1)(A)(i). Under the ordering rules in Section
959(c), DC would exclude the actual dividend of $100 from gross income under Section 959, because the
distribution represents earnings and profits attributable to amounts that DC previously included in income
under Section 951(a). The actual dividend would reduce FC’s earnings and profits from $400 to $300.
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PRIOR VERSION OF SCHEDULE J: COLUMN A

Under the ordering rules, an actual distribution is treated as made first out of Section 959(c)(1) accounts
and then out of Section 959(c)(2) accounts, and then out of Section 959(c)(3) accounts. Each Section
959(c) category or account is distributed using the last-in, first-out (“LIFO”) basis.
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PRIOR VERSION OF SCHEDULE J: COLUMN A

Post 1986 Undistributed Earnings
IRS Instructions to Column (a)- Use column (a) to report the opening balance, current year additions and
subtractions, and closing balance in the CFC’s post-1986 undistributed earnings pool.

© 2020 l All Rights Reserved l Diosdi Ching & Liu, LLP l

19

PRIOR VERSION OF SCHEDULE J: COLUMN A

Question 1. How is the balance at the beginning of the year determined?
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PRIOR VERSION OF SCHEDULE J: COLUMN A

Pooling Rules
Section 902(c)(1) creates a continuing pool of post-1986 earnings to which new
earnings were added and from which distributed earnings were removed. Section
902(c)(2) created a continuing pool of foreign taxes to which new taxes paid were
added and from which taxes used as a credit were removed. The appropriate
indirect tax credit for each dividend were calculated by pools. When a distribution
exceeds post 1986 earnings pool, a draw must be taken from pre-87 earnings.
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PRIOR VERSION OF SCHEDULE J: COLUMN A

On a more technical level, the “post 1986 undistributed earnings” of a foreign
corporation are the total earnings for years starting in 1987 through the end of the
tax year in which a dividend is distributed, undiminished by any dividend
distributions made during that year. See IRC Section 902(c)(1); Reg. Section
1.902-1(a)(9)(i). Dividend distributions do reduce the pool of earnings taken into
account in subsequent years. Moreover, the corporation’s pool of post-1986
foreign taxes are also reduced.
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PRIOR VERSION OF SCHEDULE J: COLUMN A
Line 2a Current Year E&P
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PRIOR VERSION OF SCHEDULE J: COLUMN A
Line 3. Total current and accumulated E&P not previously taxed.
Line 3 (E&P as of the close of the tax year, before actual or deemed distributions during the year) is the
denominator of the deemed-paid credit fraction under Section 902(c)(1) used for foreign tax credit
purposes.

© 2020 l All Rights Reserved l Diosdi Ching & Liu, LLP l

24

PRIOR VERSION OF SCHEDULE J: COLUMN A
Line 4. Amounts included under Section 951(a) or reclassified under Section 959(c).
If a foreign corporation for an uninterrupted period of at least 30 days during the tax year, each U.S. shareholder
of the corporation (as defined in Section 951(b)), who owns stock in the corporation on the last day in the year
on which it is a CFC, must include in gross income a pro rata share of the corporation’s subpart F income. See
IRC Section 951(a)(1)(A)(i).
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PRIOR VERSION OF SCHEDULE J: COLUMN A
Line 5a. Actual distributions or reclassifications of previously taxed E&P.
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PRIOR VERSION OF SCHEDULE J: COLUMN A
Line 5b. Actual distributions of non-previously taxed E&P.
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PRIOR VERSION OF SCHEDULE J: COLUMN A
Line 6a. Balance of previously taxed E&P at the end of the year.
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PRIOR VERSION OF SCHEDULE J: COLUMN A
Line 6b. Balance of E&P not previously taxed at the end of year (line 3 minus line 4, minus line 5b.
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PRIOR VERSION OF SCHEDULE J: COLUMN A
Line 7. Balance at the end of the year. (Enter amount from line 6a or line 6b, whichever is applicable).
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PRIOR VERSION OF SCHEDULE J: COLUMN (b)
Column (b) - Use column (b) to report the aggregate amount of
the foreign corporation's pre-1987 section 964(a) E&P
accumulated since 1962 and not previously distributed or
deemed distributed. These amounts are figured in U.S. dollars
using the rules of Regulations sections 1.964-1(a) through (e),
translated into the foreign corporation's functional currency
according to Notice 88-70, 1988-2 C.B. 369.

© 2020 l All Rights Reserved l Diosdi Ching & Liu, LLP l

31

PRIOR VERSION OF SCHEDULE J: Column (b)

The Internal Revenue Code and regulations refer to E&P in annual layers as pre-1987 accumulated
profits. If a dividend exceeded the earnings of the current year, the excess of the dividend was deemed to
be paid out of the after-taxed accumulated earnings of the preceding year. If the remaining portion of the
dividend exceeded the after-tax accumulated earnings of the preceding year, the dividend was treated as
paid from accumulated earnings of the next preceding year and so on until the dividend had been
completely covered by accumulated earnings to the extent available.
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PRIOR VERSION OF SCHEDULE J: Column (b)

Column (b)
Use column (b) to report the aggregate amount of the foreign corporation’s pre-1987 Section 964(a) E&P
accumulated since 1962 and not previously distributed or deemed distributed.
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PRIOR VERSION OF SCHEDULE J: COLUMN C
Column (c) - Use column (c) to report the running balance of
the foreign corporation's previously taxed earnings and profits
(PTI), or section 964(a) E&P accumulated since 1962 that have
resulted in deemed inclusions under subpart F. Pre-1987 U.S.
dollar PTI should be translated into the foreign corporation's
functional currency using the rules of Notice 88-70 and added to
post-1986 amounts in the appropriate PTI category.
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PRIOR VERSION OF SCHEDULE J COLUMN C (i)
A U.S. shareholder is taxed on the shareholder’s portion of the CFC’s subpart F
income (primarily foreign base company income) and the CFC’s investment of any
earnings in U.S. property.
Internal Revenue Code Section 959(c) provides that investment in U.S. property is
deemed first to come out of previously taxed subpart F income. The term “U.S.
property” refers to any property which is tangible property located in the U.S., any
security issued by a U.S. payor (i.e., stock issued by a domestic corporation or an
obligation issued by a U.S. borrower), or the right to use in the U.S. certain
intangible property such as patents, copyrights, or designs. See IRC Section
956(c)(1).
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PRIOR VERSION OF SCHEDULE J COLUMN C (ii)

Under the 1993 Act, U.S. shareholders of a CFC were required to include in income their pro-rata share of
the accumulated post-September 30, 1993 earnings and current-year earnings of the corporation to the
extent those earnings were invested in what were called “excess passive assets.” These were passive
(rather than active business) assets that exceeded 25 percent of the corporation’s total assets. See
Former IRC Sections 951(a)(1)(C) and 956A In 1996, Internal Revenue Code Section 956A repealed.
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PRIOR VERSION OF SCHEDULE J COLUMN C (iii)

Subpart F income is composed of several categories of income: income derived from insurance of U.S.
risks, foreign base company income, certain income from countries engaged in international boycotts, and
certain illegal payments. See IRC Section 952(a). The most important category is foreign base company
income. The term “foreign base company income” itself is composed of five categories. The first category
of foreign base company income is foreign personal holding company income. This category generally
consists of passive income such as interest, dividends, rents, royalties, and net gains from the sale of
assets producing these income flows or sales of non-income producing assets. Also gains from
commodities transactions or foreign currency gains are personal holding company income.
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PRIOR VERSION OF SCHEDULE J COLUMN C (iii)

The second category of foreign base company income is foreign base company sales income. See IRC
Section 954(a)(2) and (d). This category includes income from property purchased from (or sold to) a
related party (defined in IRC Section 954(d)(3) using a more than 50 percent ownership test based on
value or vote) if the property is manufactured and sold for use outside the CFC’s country of incorporation.
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PRIOR VERSION OF SCHEDULE J COLUMN C (iii)

The third category of foreign base company income is foreign base company services income. This
category is composed of income derived from the performance of specified services for or on behalf of a
related person (defined in IRC Section 954(d)(3)) outside the country where the CFC is organized. The
services covered are: technical, managerial, engineering, architectural, scientific, skilled, industrial,
commercial, or like services.
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PRIOR VERSION OF SCHEDULE J COLUMN C (iii)

The remaining two categories of foreign base company income are directed at specific industries such as
air or sea transportation and income from the manufacture and distribution of oil and gas products outside
the U.S.
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REVISED FORM 5471 SCHEDULE J
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REVISED FORM 5471 SCHEDULE J CONTINUED
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WHO NEEDS TO ATTACH A SCHEDULE J TO A FORM 5471?
Category 1, 4, and 5 must attach a Schedule J to their Form 5471.
Category 1 Filer- includes a U.S. shareholder of a Section 965 “specified foreign corporation” at
any time during any tax year of the foreign corporation, and who owned that stock on the last day
in that year. A specified foreign corporation includes 1) a CFC, or 2) any foreign corporation with
respect to which one or more domestic corporations is a U.S. shareholder.
Category 2 Filer- includes U.S. persons who are officers or directors of a foreign corporation in which,
since the last time Form 5471 was filed, a U.S. person has acquired a ten percent or greater ownership or
acquired an additional ten percent or greater ownership.
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WHO NEEDS TO ATTACH A SCHEDULE J TO A FORM 5471?
Category 3 Filer- includes a U.S. person who 1) has acquired a cumulative ten percent or greater
ownership in the outstanding stock of the foreign corporation; 2) since the last filing of Form 5471 has
acquired an additional ten percent outstanding stock of the foreign corporations when it is reorganized, 3)
owns ten percent or greater of the value of the outstanding stock of the foreign corporation when it is
reorganized, or 4) disposes of sufficient stock in the foreign corporation to reduce the value of his
ownership of stock in that corporation to less than ten percent, or who becomes a U.S. person while
owning ten percent or greater in value of the outstanding stock of the foreign corporation.
Category 4 Filer- includes a U.S. person who had “control” of a foreign corporation for an
uninterrupted period of at least 30 days during the foreign corporation’s annual accounting period.
Control is defined as more than 50% control of the voting power or value of the CFC using Section
958 attribution rules.
Category 5 Filer- includes a U.S. person who is a ten percent or greater shareholder in a
corporation that was a CFC for an uninterrupted period of thirty days during its annual accounting
period and who owned stock in the CFC on its last day of its annual accounting period.
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LINE a CATEGORY OF INCOME
Schedule J begins by asking the preparer to complete line a. In order to answer the question of line a, the preparer must
reference the instructions to IRS Form 1118. IRS Form 1118 states that there are six categories of foreign source income to
be reported on Schedule J and assigns codes to each category of income. A separate Schedule J must be prepared for
each category of income. The categories of income a preparer can select from when preparing Schedule J are as follows:
Code

Category of Income

951A

Section 951A Category Income

FB

Foreign Branch Category Income

PAS

Passive Category Income

901J

Section 901(j) income which is sanctioned country
income

RBT

Income re-sourced by treaty

GEN

General Category Income
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LINE a CATEGORY OF INCOME
Definitions for each category of foreign source income for line a:
Section 951A Category Income
Section 951A (GILTI inclusions) category income is any amount in gross income under Section 951A (other than passive category income).

Foreign Branch Category Income
Foreign branch income is defined under Section 904(d)(2)(j)(i) as the business profits of a US person which are attributable to one or more Qualified
Business Units.

Passive Category Income
Passive category income is generally the following:
1) Any income received or accrued that would be foreign personal holding company income if the corporation were a CFC. This includes any gain on
the sale or exchange of stock that is more than the amount treated as a dividend under Section 1248.
2) Any amount includible in gross income under Section 1293 (which relates to certain passive foreign investment companies (“PFICs”).
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LINE b
Line b states that if Code 901j is entered on line a, the country code for the sanctioned country
using the two-letter code (for the list at IRS.gov/countrycodes) must be entered.

© 2020 l All Rights Reserved l Diosdi Ching & Liu, LLP l

47

CLASSIFICATION OF CFC’s PTEP INTO BASKETS
Just about all CFCs generate GILTI or subpart F income. For Schedule J purposes, this income
will likely be reclassified as Previously Taxed Earnings and Profits (“PTEP”).
PTEPs must be allocated into Section 904(d) categories, known as baskets, depending on how the
PTEP was generated.
PTEPs are also subject to a certain set of ordering rules that clarifies how distributions of such
PTEP is treated to the CFC shareholder.
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ORDERING RULES
A PTEP distribution is generally sourced in the following order: 1) PTEP attributable to to
investments in US property under Section 959(c)(1); 2) PTEP attributable to subpart F income
under Section 959(c)(2); and 3) general and accumulated E&P under Section 959(c)(3).
Notie 2019-01 announced the Department of Treasury and the Internal Revenue Service’s
intention to withdraw prior proposed regulations under Section 959 and issue new proposed
regulations under Sections 959 and 961. The new proposed regulations described in Notice 201901 include rules related to the maintenance of PTEP in annual accounts and within specific groups
and the ordering of PTEP upon distribution and reclassification. The proposed regulations would
vary the ordering of PTEP attribution to a distribution and require the maintenance of a system to
track the various forms of PTEP.
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ORDERING RULES
For Section 959 purposes, and subject to recent PTEP guidance, a distribution is generally attributable to E&P
according to the “last in first out” method (“LIFO”) based on the year income was earned. Thus, a distribution is
treated as if it were first made out of a CFC’s current year E&P, and then the CFC’s prior year accumulated E&P.
A Special Priority Rule provides an exception from the general LIFO approach described above for Section 965(a)
and (b) PTEP under either Section 959(c)(1) or Section 959(c)(2). Starting with Section 959(c)(1) PTEP,
distributions are sourced first from reclassified Section 965(a) PTEP and then from reclassified Section 965(b)
PTEP. Once these two PTEP groups are exhausted for Section 959(c)(1), the remaining annual PTEP accounts
related to Section 959(c)(1) are sourced pro rata under the LIFO approach until the Section 959(c)(1) groups are
exhausted.
After exhausting Section 951(c)(1) PTEP, distributions are then sourced from Section 959(c)(2) PTEP. Applying
the Special Priority Rule, distributions are first sourced from Section 965(a) PTEP and then from Section 965(b)
PTEP. After exhausting Section 965(a) and (b) PTEP, distributions are then sourced pro rata from the remaining
Section 959(c)(2) PTEP groups under the LIFO approach until such groups are exhausted. The remaining amount
of any distributions are sourced from Section 959(c)(3) E&P.
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COLUMN (a) POST 2017 E&P NOT PREVIOUSLY TAXED
For column (a), the preparer must report post-2017 E&P not previously taxed under Section 959(c)(3).
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COLUMN (b) POST-1986 UNDISTRIBUTED EARNINGS
Column (b) requires the reporting of foreign income taxes paid or accrued with respect to E&P described in Section
959(c)(3) earned before the repeal of Section 902. This is the opening balance, current year additions and subtractions, and
the closing balance in a CFC’s post-1986 undistributed earnings pool.
The “post-1986 undistributed earnings pool” of a foreign corporation is the total earnings for the years starting in 1987
through the end of 2017 in which a dividend was distributed, undiminished by any dividend distribution made during the
year. See Former IRC Section 902(c)(1).
This is the opening balance, current year additions and subtractions, and the closing balance in a CFC’s post-1986
undistributed earnings pool. In order to report Section 959(c)(3) balance in column (b), it is necessary for the preparer to
determine the “post-1986 undistributed earnings pool.” The “post-1986 undistributed earnings pool” of a foreign corporation
is the total earnings for years starting in 1987 through the end of 2017 in which a dividend was distributed, undiminished by
any dividend distribution made during the year. See Former IRC Section 902(c)(1). Dividend distributions did not reduce the
pool of earnings taken into account in subsequent years. See Treas. Reg. Section 1.902-1(a)(9)(i). Moreover, the
corporation’s pool of post-1986 foreign income taxes were reduced to reflect the portion of the taxes deemed paid with
respect to such dividends for purposes of computing foreign tax credits in subsequent years.
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COLUMN (b) EXAMPLE
Gamma S.A., a corporation under the laws of Country M, is a wholly owned subsidiary of American Gamma Corporation, a US
corporation. Gamma S.A’s post-1986 undistributed earnings (after payment of foreign taxes) and foreign taxes paid for years 1 through
3 were as follows:
Post-1986
Undistributed
Earnings Pool
Foreign Taxes
Year 1……………………………….$100,000
Year 2……………………………….$200,000
Year 3……………………………….$300,000

$30,000
$60,000
$90,000

Pools as of 12/31 of Year 3

$180,000

$600,000

Gamma S.A. paid a dividend of $400,000 to America Gamma on December 1 of year 3.
Undisclosed Earnings Pool Foreign Taxes Paid
$600,000 $180,000 =

Total
$20,000

Gamma S.A.’s post-1986 “undistributed earnings pool” as of year 4 would be $20,000.

.
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COLUMN (c) PRE-1987 E&P NOT PREVIOUSLY TAXED
Column (c) requires the reporting of foreign income taxes paid or accrued with respect to E&P described in
Section 959(c)(3) earned before 1987.
Column (c) is used to report the aggregate amount of the foreign corporation’s pre-1987 E&P accumulated foreign
income accrued since 1962 and not previously distributed or deemed distributed. Before 1987, the E&P of a
foreign corporation were calculated year by year. If a dividend exceeded the earnings of a specified year, the
excess of the dividend was deemed to be paid out of the after-tax accumulated earnings of the preceding year. If
the remaining portion of the dividend exceeded the after-tax accumulated earnings of the preceding year, the
dividend was treated as paid from accumulated earnings of the next preceding year and so on until the dividend
had been completely covered by accumulated earnings to the extent available.
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COLUMN (d) HOVERING DEFICIT AND DEDUCTION FOR SUSPENDED TAXES
In order to prepare column (d), the preparer should report hovering deficits and deductions for suspended foreign taxes
under Section 909. Historically, a hovering deficit arose when two foreign corporations engaged in a transaction in which
E&P and taxes carry over under Section 381 and either corporation has a deficit in Post-1986 undistributed earnings in one
or more foreign tax credit baskets.
1. The deficit and associated taxes hover and can only be offset by earnings “accumulated” after the Section 381
transaction in the same basket; taxes are released proportionately as the deficit is earned out.
2. The hovering deficit rules apply even if both corporations have a deficit in the same foreign tax credit basket.
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COLUMN (d) HOVERING DEFICIT AND DEDUCTION FOR SUSPENDED TAXES
A deficit was not taken into account in determining the current or accumulated earnings and profits of the surviving
corporation for any purpose, including for purpose of determining dividends under Section 316 and for determining foreign
tax credits under Section 902. However, any such pre-transaction deficits in earnings and profits may be used to offset a
foreign surviving corporation’s accumulated (but not current) post-transaction earnings and profits in the same basket as the
deficit.
Taxes suspended under Section 909 include “foreign tax credit splitting events.” Under Section 909, where there is a
“foreign tax credit splitting event” with respect to foreign income tax paid or accrued by a taxpayer, the foreign income tax is
not taken into account for US tax purposes before the tax year in which the related income is taken into account by the
CFC. One example of such a situation is a “hybrid instrument splitter arrangement,” which involves a US hybrid equity
instrument that is treated as equity under US law but as debt for foreign purposes, which permits a deduction for foreign
purposes for interest expenses but not a corresponding taxable interest payment in the US.
Column (d) is used to report taxes related to hovering deficits. Historically, a hovering deficit arose when two foreign
corporations engaged in a transaction in which E&P and taxes carried over under Section 381 and either corporation had a
deficit in earnings in one or more foreign tax credit baskets.
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COLUMN (d) AND OVERVIEW OF SECTION 381 RULES
1. Section 381- target corporation’s tax attributes follow its assets in a tax-free reorganization (other than B and E
reorganizations) and tax-free liquidations of subsidiaries.
2. Section 382 and Section 383- restrict the carryforward of NOLs and other losses and credits following a change of
ownership.
Tax attributes of target carryover to acquirer in asset reorganizations and tax-free liquidations.
Exception in Section 381(c)(2): hovering deficit rule. Target’s acquired E&P deficit cannot be used to offset pre-acquisition
positive E&P of acquiring corporation.
1. Target deficit can only offset post-acquisition accumulated E&P.
2. Post-acquisition current E&P is not offset by accumulated E&P and would have a nimble dividend.
Hovering deficits under Section 381 are treated like any other earnings and profits deficit. There are proposed regulations
addressing the treatment of foreign tax credits “trapped” or suspended within the deficits.
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COLUMN (d) AND REPORTING E&P OF CFC
1. The deficit and associated taxes hover and can only be offset by earnings “accumulated” after the Section 381
transaction in the same basket; taxes are released proportionately as the deficit is earned out.
2. The hovering deficit rules applied even if both corporations had a deficit in the same foreign tax credit basket.
A deficit is not taken into account in determining the current or accumulated earnings and profits of the surviving corporation
for any purpose, including for purpose of determining dividends under Section 316 and for determining foreign tax credits
under Section 902. However, any such pre-transaction deficits in earnings and profits may be used to offset a foreign
surviving corporation’s accumulated (but not current) post-transaction earnings and profits in the same basket as the deficit.
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COLUMN (e)(i) RECLASSIFIED SECTION 965(a) PTEP
Use Column (e)(i) to report inclusions under Section 965(a) reclassified as investments in U.S. property under Section
959(c)(1)(A).
Section 965 imposed a one-time transition tax on a US shareholder’s share of deferred foreign income of certain foreign
corporations. Section 965(a) accomplished the transition tax by increasing the subpart F income of each specified foreign
corporation.
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COLUMN (e)(ii) RECLASSIFIED SECTION 965(b) PTEP
Use Column (e)(ii) to report inclusions under Section 965(b) reclassified as investments in U.S. property under Section
959(c)(1)(A).
In the case of a taxpayer which is a United States shareholder with respect to at least one deferred foreign income
corporation and at least one E&P deficit foreign corporation, the amount which would be taken into account under Section
951(a)(1) is the shareholder’s pro rata share of subpart F income of each deferred foreign corporation shall be reduced by
the amount of such US shareholder’s aggregate foreign E&P deficit allocated to such deferred foreign income corporation.
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COLUMN (e)(iii) GENERAL SECTION 959(c)(1) PTEP
Use Column (e)(iii) to report PTEPs attributable to investments in US property.
Internal Revenue Code Section 956 includes most tangible and intangible property owned by a CFC that has a US situs.
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COLUMN (e)(iv) RECLASSIFIED SECTION 951A PTEP
Use Column (e)(iv) to report PTEPs attributable to GILTI reclassified as Section 959(c)(1) investments in US property.
Section 951A requires US shareholders to include Global Intangible Low-Taxed Income (“GILTI”) income in its taxable
income. A US shareholder’s GILTI for a taxable year is the excess, if any, of the US shareholders “net CFC tested income”
for the taxable year over that shareholder’s “net deemed tangible income return” for the taxable year. Net CFC tested
income with respect to any US shareholder is the excess (if any) of the aggregate of the shareholder’s pro rata share of the
“tested income” of each CFC with respect to the shareholder is a US shareholder the shareholder’s taxable year over the
aggregate of that shareholder’s pro rata share of the “tested loss” of each CFC with respect to which the shareholder is a
US shareholder for the taxable year of the US shareholder. See IRC Section 951A(c)
GILTI = Net CFC Tested Income - Net Deemed Tangible Income Return = [Tested Income - Tested Loss] - [10% of QBAI Certain Interest Expense]
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COLUMN (e)(v) RECLASSIFIED SECTION 245A(d) PTEP
Use Column (e)(v) to report PTEPs attributable to reclassified Section 245A(d) PTEP under Section 959(c)(1).
Prior to the 2017 Tax Cuts and Jobs Act, dividends from foreign corporations out of foreign earnings that had not been
previously taxed were usually taxed to the shareholder. Under Section 245A, an exception is allowed for certain foreign
income of a domestic corporation that is a US shareholder by means of a 100% dividend received deduction (“DRD”) for the
foreign source portion of dividends received from “specified 10-percent owned foreign corporations” by certain domestic
corporations that are US shareholders of those foreign corporations within the meaning of Section 951(b).
Any foreign tax credits disallowed under Section 245(d) classified as Section 959(c)(1) PTEP should be disclosed on
column (e)(v).
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COLUMN (e)(vi) RECLASSIFIED SECTION 965(a) PTEP
Use Column (e)(vi) to report inclusions under Section 965(a) reclassified under Section 959(c)(2) attributable to subpart F
income.
Section 965 imposed a one-time transition tax on a US shareholder’s share of deferred foreign income of certain foreign
corporations. Section 965(a) accomplished the transition tax by increasing the subpart F income of each specified foreign
corporation.
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COLUMN (e)(vii) SECTION 965(b) PTEP
Use Column (e)(vii) to report inclusions under Section 965(b) reclassified as investments in U.S. property under Section
959(c)(2).
In the case of a taxpayer which is a United States shareholder with respect to at least one deferred foreign income
corporation and at least one E&P deficit foreign corporation, the amount which would be taken into account under Section
951(a)(1) is the shareholder’s pro rata share of subpart F income of each deferred foreign corporation shall be reduced by
the amount of such US shareholder’s aggregate foreign E&P deficit allocated to such deferred foreign income corporation.
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COLUMN (e)(viii) RECLASSIFIED SECTION 951A PTEP
Use Column (e)(viii) to report PTEPs attributable to GILTI reclassified as Section 959(c)(2) PTEPs.
Section 951A requires US shareholders to include Global Intangible Low-Taxed Income (“GILTI”) income in its taxable
income. A US shareholder’s GILTI for a taxable year is the excess, if any, of the US shareholders “net CFC tested income”
for the taxable year over that shareholder’s “net deemed tangible income return” for the taxable year. Net CFC tested
income with respect to any US shareholder is the excess (if any) of the aggregate of the shareholder’s pro rata share of the
“tested income” of each CFC with respect to the shareholder is a US shareholder the shareholder’s taxable year over the
aggregate of that shareholder’s pro rata share of the “tested loss” of each CFC with respect to which the shareholder is a
US shareholder for the taxable year of the US shareholder. See IRC Section 951A(c)
GILTI = Net CFC Tested Income - Net Deemed Tangible Income Return = [Tested Income - Tested Loss] - [10% of QBAI Certain Interest Expense]
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COLUMN (e)(ix) SECTION 245A(d) PTEP
Use Column (e)(ix) to report PTEPs attributable to reclassified Section 245A(d) PTEP under Section 959(c)(2).
Prior to the 2017 Tax Cuts and Jobs Act, dividends from foreign corporations out of foreign earnings that had not been
previously taxed were usually taxed to the shareholder. Under Section 245A, an exception is allowed for certain foreign
income of a domestic corporation that is a US shareholder by means of a 100% dividend received deduction (“DRD”) for the
foreign source portion of dividends received from “specified 10-percent owned foreign corporations” by certain domestic
corporations that are US shareholders of those foreign corporations within the meaning of Section 951(b).
Any foreign tax credits disallowed under Section 245(d) classified as Section 959(c)(2) PTEP should be disclosed on
column (e)(ix).
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COLUMN (e)(x) SECTION 951(a)(1)(A) PTEP
Use Column (e)(x) to report PTEPs attributable to reclassified Section 951(a)(1)(A)- Subpart F income.
Subpart F income is defined as the sum of the corporation’s:
1. Insurance income (as defined in Section 953);
2. Foreign base company income; and
3. International boycott income and an amount equal to illegal bribe/kickbacks paid on behalf of the CFC.
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Historical View of Form 5471 Schedule J
Revisions 2012, 2018, 2019, and 2020

Form 5471 Schedule J (Rev. December 2012)
before 2017 TCJA Tax Reform

Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
Accumulated Earnings & Profits (AEP) of Controlled Foreign Corporation
(Rev. December 2012)
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Form 5471 Schedule J (Rev. December 2018)
after 2017 TCJA Tax Reform

Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
Accumulated Earnings & Profits (AEP) of Controlled Foreign Corporation
(Rev. December 2018)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
Accumulated Earnings & Profits (AEP) of Controlled Foreign Corporation
(Rev. December 2018)
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Form 5471 Schedule J (Rev. December 2019)
after 2017 TCJA Tax Reform

Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
Accumulated Earnings & Profits (AEP) of Controlled Foreign Corporation
(Rev. December 2019)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
Accumulated Earnings & Profits (AEP) of Controlled Foreign Corporation
(Rev. December 2019)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
Accumulated Earnings & Profits (AEP) of Controlled Foreign Corporation
(Rev. December 2019)
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Form 5471 Schedule J – Draft 8/24/2020
(Rev. December 2020) after 2017 TCJA
Tax Reform

Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
Accumulated Earnings & Profits (AEP) of Controlled Foreign Corporation
(Rev. December 2020)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
Accumulated Earnings & Profits (AEP) of Controlled Foreign Corporation
(Rev. December 2020)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
Accumulated Earnings & Profits (AEP) of Controlled Foreign Corporation
(Rev. December 2020)
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Form 5471 Schedule J – 2019 Preparation

Earnings and Profits (E&P)

I.R.C. Section 959(c)(1) Previously Taxed E&P (PTEP)
I.R.C. Section 959(c)(2) Previously Taxed E&P (PTEP)
I.R.C. Section 959(c)(3) Non-Previously Taxed E&P
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Current and Accumulated Earnings and Profits: CEP + AEP
 E&P is important to determine
 Amount of dividends
 I.R.C. Section 951(a)(1)(A) Subpart F income inclusion
 I.R.C. Section 965 transition tax inclusion
 I.R.C. Section 951A GILTI Inclusion
 I.R.C. Section 956 inclusion for investment in U.S. property
 I.R.C. Section 960 deemed paid foreign tax credits
 I.R.C. Section 1248 recharacterization of gain on sale of CFC stock
 Starting point to calculate E&P is Form 5471 (Rev. 12/2019), line 1 of Schedule H
CEP which is the functional currency U.S. GAAP book net income or loss from line
22 of Schedule C income statement
 Tax adjustments to calculate E&P
 Deferred tax expense
 Bad debt reserves
 Inventory reserves
 Advance payments
 Contingencies, severance, and restructuring reserves
 Goodwill amortization
 Unrealized foreign currency exchange gain or loss
 Prior period adjustments
 Depreciation
 Unicap
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Previously Taxed Earnings and Profits (PTEP)








What is PTEP? PTEP = previously taxed earnings and
profits that have been included in the gross income of a
U.S. shareholder of a CFC under I.R.C. § 951(a) and
§ 1248.
I.R.C. § 951(a) includes Subpart F income, § 956,
§ 951A GILTI, and § 965 transition tax inclusions.
Why is tracking of PTEP important? Distributions of PTEP
are nontaxable and excluded from the U.S.
shareholder’s gross income.
What if the U.S. shareholder does not have basis in the
PTEP? Then a PTEP distribution generally would be
taxable.
What if a U.S. individual shareholder makes an I.R.C.
section 962 election? An exception applies to tax a PTEP
distribution as a dividend.
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
Form 5471, Schedule J Accumulated Earnings and Profits (AEP)
 Schedule J is completed by Category 1, 4, and 5 filers
 Schedule J tracks the changes in and the adjustments to the cumulative balance of the foreign corporation’s
AEP in the foreign corporation’s functional currency
 Schedule J Part I reports not previously taxed AEP under I.R.C. § 959(c)(3) and previously taxed AEP under I.R.C.
§§ 959(c)(1) and 959(c)(2).
 Detailed reporting for reclassifications of AEP from different categories based on the I.R.C. § 959(c) technical
ordering rules
 Schedule J Part II reports not previously taxed E&P subject to Subpart F income recapture (resulting from when
there was a CEP deficit in a year when there is Subpart F income)
 The categories of not previously taxed AEP and previously taxed AEP on the Schedule J correspond to
categories for taxes reported on Schedule E-1
 Categories of not previously taxed AEP:
 Post-2017 not previously taxed E&P (post-2017 I.R.C. § 959(c)(3) balance)
 Post-1986 undistributed earnings (post-1986 and pre-2018 I.R.C. § 959(c)(3) balance)
 Pre-1987 not previously taxed E&P (pre-1987 I.R.C. § 959(c)(3) balance)
 Hovering deficit (I.R.C. § 381(c)(2)(B)) and deduction for suspended foreign taxes due to I.R.C. § 909
foreign tax credit splitter rules
 Sixteen Categories of previously taxed AEP Including:
 I.R.C. § 956 / § 951(a)(1)(B) inclusion from earnings invested in U.S. property (I.R.C. § 959(c)(1)(A))
 I.R.C. § 965(a) inclusion (I.R.C. §§ 959(c)(1)(A) and 959(c)(2))
 I.R.C. § 965(b)(4)(A) “faux” PTEP from earnings deficit foreign corporation (EDFC)
(I.R.C. §§ 959(c)(1)(A) and 959(c)(2))
 I.R.C. § 951A GILTI inclusion (I.R.C. §§ 959(c)(1)(A) and 959(c)(2))
 Earnings invested in excess passive assets (I.R.C. § 959(c)(1)(B))
 I.R.C. § 951(a)(1)(A) Subpart F income inclusion (I.R.C. § 959(c)(2))
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
Form 5471, Schedule J Columns
(a) Post-2017 E&P Not Previously Taxed (post-2017 I.R.C. § 959(c)(3) balance)
(b) Post-1986 Undistributed Earnings (post-1986 and pre-2018 I.R.C. § 959(c)(3) balance
(c) Pre-1987 E&P Not Previously Taxed (pre-1987 I.R.C. § 959(c)(3) balance)
(d) Hovering Deficit and Deduction for Suspended Taxes
(e)(i) I.R.C. § 965(a) Inclusion (I.R.C. § 959(c)(1)(A))
(e)(ii) I.R.C. § 965(b)(4)(A) (I.R.C. § 959(c)(1)(A))
(e)(iii) Earnings Invested in U.S. Property (I.R.C. § 959(c)(1)(A))
(e)(iv) I.R.C. § 951A Inclusion (I.R.C. § 959(c)(1)(A))
(e)(v) I.R.C. 245A(e)(2) (I.R.C. § 959(c)(1)(A))
(e)(vi) I.R.C. § 959(e) (I.R.C. § 959(c)(1)(A))
(e)(vii) I.R.C. § 964(e)(4) (I.R.C. § 959(c)(1)(A))
(e)(viii) I.R.C. § 951(a)(1)(A) (I.R.C. § 959(c)(1)(A))
(e)(ix) Earnings invested in Excess Passive Assets (I.R.C. §959(c)(1)(B))
(e)(x) I.R.C. § 965(a) Inclusion (I.R.C. § 959(c)(2))
(e)(xi) I.RC. § 965(b)(4)(A) (I.R.C. § 959(c)(2))
(e)(xii) I.R.C. § 951A Inclusion (I.R.C. § 959(c)(2))
(e)(xiii) I.R.C. 245A(e)(2) (I.R.C. § 959(c)(2))
(e)(xiv) I.R.C. § 959(e) (I.R.C. § 959(c)(2))
(e)(xv) I.R.C. § 964(e)(4) (I.R.C. § 959(c)(2))
(e)(xvi) Subpart F Income (I.R.C. § 959(c)(2))
(f) Total I.R.C. § 964(a) E&P (combine columns (a), (b), (c), and (e)(i) through (e)(xvi)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
Form 5471, Schedule J Lines
1a Balance at beginning of year (as reported on prior year Schedule J)
1b Beginning balance adjustments (attach statement)
1c Adjusted beginning balance (combine lines 1a and 1b)
2a Reduction for taxes unsuspended under anti-splitter rules
2b Disallowed deduction for taxes suspended under anti-splitter rules
3 Current year E&P (or deficit in E&P)
4 E&P attributable to distributions of previously taxed E&P from lower-tier foreign
corporations
5a E&P carried over in nonrecognition transaction
5b Reclassify deficit in E&P as hovering deficit after nonrecognition transaction
6 Other adjustments (attach statement)
7 Total current and accumulated E&P (combine lines 1c through 6)
8 Amounts reclassified to I.R.C. § 959(c)(2) E&P from I.R.C. § 959(c)(3)
9 Actual distributions
10 Amounts reclassified to I.R.C. § 959(c)(1) E&P from I.R.C. § 959(c)(2)
11 Amounts included as earnings invested in U.S. property and reclassified to I.R.C.
§ 959(c)(1) E&P
12 Other adjustments (attach statement)
13 Hovering deficit offset of undistributed post-transaction E&P (see instructions)
14 Balance at beginning of next year (combine lines 7 through 13)
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Form 5471 Schedule J – 2019 Preparation
Example

Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J

Form 5471, Schedule J 2019 Example – Facts
 CFC owned 80% by 10% U.S. shareholders
and 20% by unrelated foreign shareholders
 2019 CEP I.R.C. § 951A limitation category GILTI tested
income $1,000 (80% x $1,250)
 2019 CEP general limitation category income $250
(20% x $1,250)
 2018 CEP $1,250 with $1,000 GILTI and $250 non-PTEP
 2017 I.R.C. § 965(a) transition tax inclusion $10,000
(80% x $12,500 12/31/2017 non-previously taxed E&P)
 2017 I.R.C. § 959(c)(3) non-previously E&P ending balance
$2,500 (20% x $12,500)
 2019 total pro-rata distribution $2,500
 2019 distribution to 80% U.S. shareholders $2,000
 2019 distribution to 20% foreign shareholders $500
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J -GEN
(Rev. December 2019)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J - GEN
(Rev. December 2019)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J – 951A
(Rev. December 2019)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J – 951A
(Rev. December 2019)
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Form 5471 Schedule J – 2020 Preparation

Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
Form 5471, Schedule J Example 2020 – Facts
 CFC owned 80% by 10% U.S. shareholders
and 20% by unrelated foreign shareholders
 2020 CEP I.R.C. § 951A limitation category GILTI tested income $1,000
(80% x $1,250)
 2020 CEP general limitation category income $250
(20% x $1,250)
 2019 CEP $1,250 with $1,000 GILTI and $250 non-PTEP
 2018 CEP $1,250 with $1,000 GILTI and $250 non-PTEP
 2017 I.R.C. § 965(a) transition tax inclusion $10,000
(80% x $12,500 12/31/2017 non-previously taxed E&P)
 2017 I.R.C. § 959(c)(3) non-previously E&P ending balance $2,500 (20%
x $12,500)
 2020 total pro-rata distribution $2,500
 2020 distribution to 80% U.S. shareholders $2,000
 2020 distribution to 20% foreign shareholders $500
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J - GEN
(Rev. December 2020)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J - GEN
(Rev. December 2020)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J – 951A
(Rev. December 2020)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J – 951A
(Rev. December 2020)
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Form 5471 Schedule J – IRS Notice 2019-01

Section 959 PTEP Categories and Ordering Rules for CFC Distributions










IRS Notice 2019-01 issued 12/14/2018.
New Proposed Regulations will be issued under
I.R.C. §§ 959 and 961.
IRS will withdraw existing 2006 Proposed
Regulations.
TCJA added I.R.C. §§ 951A and 965.
Must track and maintain annual PTEP accounts in
sixteen categories of PTEP within each foreign tax
credit limitation basket.
Specific ordering rules for distributions out of I.R.C.
§§ 959(c)(1), (c)(2), and (c)(3) E&P.
I.R.C. §§ 959(c)(1) and (c)(2) are previously taxed
E&P.
I.R.C. § 959(c)(3) is non-previously taxed E&P.
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Groups of PTEP from Notice 2019-01 Requiring a Separate Annual Accounting

I.R.C. § 959 allocation of distributions:
 First to I.R.C. § 959(c)(1): I.R.C. § 951(a)(1)(B) for
§ 956 inclusions.
 Second to I.R.C. § 959(c)(2): I.R.C. § 951(a)(1)(A) for
Subpart F, GILTI, and § 965 transition tax inclusions.
 Third to I.R.C. § 959(c)(3): Non-previously taxed
E&P.
 Aggregate amount of I.R.C. § 959(c)(1), (c)(2), and
(c)(3) E&P must equal the CFC’s total E&P.
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Groups of PTEP from Notice 2019-01 Requiring a Separate Annual Accounting
 Reclassifications to § 959(c)(1) for § 956 from I.R.C. § 959(c)(2) Subpart F PTEP and initial
classification in § 959(c)(1) for § 956:
1.

Reclassified I.R.C. § 965(a) PTEP: E&P described in I.R.C. § 959(c)(1)(A) that were initially
described in § 959(c)(2) by reason of 965(a). * § 965(a) positive E&P from DFICs initially
classified as Subpart F income and then reclassified to § 956 inclusion category.

2.

Reclassified I.R.C. § 965(b) PTEP: E&P described in I.R.C. § 959(c)(1)(A) that were initially
described in § 959(c)(2) by reason of § 965(b)(4)(A). * Fictitious or “faux” PTEP created by
offset of EDFC deficit E&P for § 965 transition tax inclusion reclassified to § 959(c)(1) for §
956 from Subpart F PTEP.

3.

I.R.C. § 951(a)(1)(B) PTEP: E&P described in I.R.C. § 959(c)(1)(A) by reason of § 951(a)(1)(B)
and not by reason of § 959(a)(2). * Initial classification of § 956 inclusion E&P.

4.

Reclassified § 951A PTEP: E&P described in § 959(c)(1)(A) that were initially described in §
959(c)(2) by reason of § 951A(f)(2). * GILTI PTEP reclassified to § 956 from Subpart F PTEP.
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Groups of PTEP from Notice 2019-01 Requiring a Separate Annual Accounting
Additional Reclassifications to § 959(c)(1) for § 956 from § 959(c)(2) Subpart F PTEP:
5. Reclassified I.R.C. § 245A(e)(2) PTEP: E&P described in I.R.C. § 959(c)(1)(A) that
were initially described in § 959(c)(2) by reason of 245A(e)(2). * § 245A(e)(2) hybrid
dividend reclassified to § 956 from Subpart F PTEP.
6. Reclassified § 959(e) PTEP: E&P described in § 959(c)(1)(A) that were initially
described in § 959(c)(2) by reason of § 959(e). * § 1248 PTEP reclassified to § 956
from Subpart F PTEP.
7. Reclassified § 964(e)(4) PTEP: E&P described in § 959(c)(1)(A) that were initially
described in § 959(c)(2) by reason of § 964(e)(4). * § 964(e)(4) PTEP reclassified to
§ 956 from Subpart F PTEP re: coordination of § 245A DRD with § 1248 for sale of
stock by CFC of another CFC.
8. Reclassified § 951(a)(1)(A) PTEP: E&P described in § 959(c)(1)(A) that were initially
described in § 959(c)(2) by reason of § 951(a)(1)(A) (other than E&P described in 10
through 15 of this list). * Subpart F PTEP reclassified to § 956 from Subpart F PTEP.
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Groups of PTEP from Notice 2019-01 Requiring a Separate Annual Accounting
 Initial Classifications in § 959(c)(1)(B) and 959(c)(2) Subpart F PTEP:
9. § 956A PTEP: E&P described in § 959(c)(1)(B) including by reason of § 959(a)(3)
(before its repeal). * Old 951(a)(1)(C) PTEP classified in § 959(c)(1)(B) from E&P
invested in excess passive assets.
10. § 965(a) PTEP: E&P described in § 959(c)(2) by reason of § 965(a) PTEP.
* Initial classification in § 959(c)(2) Subpart F PTEP of § 965(a) positive DFIC E&P
from transition tax inclusion.
11. § 965(b) PTEP: E&P described in § 959(c)(2) by reason of § 965(b)(4)(A).
* Initial classification in § 959(c)(2) Subpart F PTEP of § 965(b)(4)(A) deficit EDFC
E&P from transition tax inclusion.
12. § 951A PTEP: E&P described in § 959(c)(2) by reason of § 951A(f)(2). * Initial
classification in § 959(c)(2) Subpart F PTEP from § 951A GILTI inclusion.
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Groups of PTEP from Notice 2019-01 Requiring a Separate Annual Accounting
 Initial Classifications in § 959(c)(2) Subpart F PTEP:
13. § 245A(e)(2) PTEP: E&P described in § 959(c)(2) by reason of § 245A(e)(2).
* Initial classification in 959(c)(2) Subpart F PTEP of hybrid dividend.
14. § 959(e) PTEP: E&P described in § 959(c)(2) by reason of § 959(e) PTEP.
* Initial classification in § 959(c)(2) Subpart F PTEP of § 1248 PTEP .
15. § 964(e) PTEP: E&P described in § 959(c)(2) by reason of § 964(e).
* Initial classification in § 959(c)(2) Subpart F PTEP of § 964(e)(4) re: coordination
of § 245A DRD with § 1248 for sale of stock by CFC of another CFC.
16. § 951(a)(1)(A) PTEP: E&P described in § 959(c)(2) by reason of § 951(a)(1)(A)
not otherwise described in (10) through (15) of this list. * Initial classification in
§ 959(c)(2) of Subpart F PTEP.
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Groups of PTEP from Notice 2019-01 Requiring a Separate Annual Accounting

 Foreign Tax Credit Separate Limitation Categories
(“Baskets”) of Income:








I.R.C. § 951A income – GILTI basket
Foreign branch income
Passive category income
General category income
I.R.C. § 901(j) income
Certain income resourced by treaty
Any lump-sum distributions from employer benefit
plan for which special averaging is used to
determine the tax
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Ordering Rules For Distributions to U.S. Shareholders from CFCs














Distributions from I.R.C. § 959(c)(1) first
Distributions from I.R.C. § 959(c)(2) second
Distributions from I.R.C. § 959(c)(3) third
Distributions out of current earnings and profits (CEP) first
Distributions out of most recently accumulated earnings and profits (AEP)
second
New regulations will require a last in, first out (LIFO) approach to sourcing
distributions from annual PTEP accounts
Special priority rule for § 965 PTEP
§ 959(c)(1) PTEP in most recent annual PTEP account distributed first (with
exception for § 965 PTEP) followed by next most recent annual PTEP account
As an exception to LIFO rule, source distributions first from § 965(a) PTEP and
then from § 965(b) reclassified in § 959(c)(1) PTEP
Next follow LIFO approach and source distributions pro rata from remaining
PTEP in § 959(c)(1)
Next source distributions from § 965(a) and § 965(b) in § 959(c)(2) PTEP
Next follow LIFO approach and source distributions pro rata from
§ 959(c)(2) PTEP
Last source distributions from § 959(c)(3) non-previously taxed E&P
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Ordering Rules For Distributions to U.S. Shareholders from CFCs

 Reclassifications to § 959(c)(1) for § 956 from
§ 959(c)(2) for Subpart F PTEP
 Source reclassification from § 965(a) PTEP
first
 Source reclassification from § 965(b) PTEP
second
 Source reclassification based on LIFO
approach pro rata from remaining PTEP
groups in § 959(c)(2)
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Ordering Rules For Distributions to U.S. Shareholders from CFCs
 I.R.C. § 951(a)(1)(A) Subpart F income inclusion is limited to
CEP
 I.R.C. § 951A GILTI inclusion is not limited to CEP
 I.R.C. § 965 transition tax inclusion is not limited to CEP
 Notice 2019-01 provides rule for GILTI inclusion greater than
CEP:
 First increase § 959(c)(3) by CEP
 Second decrease § 959(c)(3) by the entire amount of the
GILTI inclusion (possibly causing deficit in § 959(c)(3))
 Third increase § 959(c)(2) E&P by GILTI
 If deficit CEP, then decrease § 959(c)(3) without any impact on
§§ 959(c)(1) and (c)(2).
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IRS Notice 2019-01 Additional Considerations
 Distributions are pro rata out of the same PTEP group across
each § 904 category
 Must track dollar basis separately for each PTEP group within
annual PTEP account
 Distributions from any PTEP group reduce the shareholder’s
stock basis
 Basis reduction rule applies even if the basis was created or
increased by an inclusion in a different PTEP group than the
one out of which the distribution is considered to be made
 Transition rules for PTEP before the effective date of new
regulations
 Transition rules will allow averaging of dollar basis if multi-year
pool instead of annual PTEP accounts
 New regulations to allow for flexibility regarding foreign tax
credit limitation and foreign currency gain or loss due to
complexity
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Form 5471 Schedule J – IRS Notice 2019-01
Example

IRS Notice 2019-01, Example 1 - Facts
 I.R.C. § 959(c)(1):
 2016 § 951(a)(1)(B), i.e., § 956 PTEP - $25
 Total § 959(c)(1) PTEP - $25
 I.R.C. § 959(c)(2):
 2018 § 951A PTEP - $50
 2018 § 951(a)(1)(A) Subpart F PTEP - $30
 2017 § 965(a) PTEP - $100
 2017 § 965(b) PTEP - $50
 2016 § 951(a)(1)(A) Subpart F PTEP - $25
 Total § 959(c)(2) PTEP - $255
 I.R.C. § 959(c)(3) non-previously taxed E&P:
 2017 § 959(c)(3) - $20
 Total § 959(c)(3) - $20
 In 2018, FC has $125 of § 956 E&P
 In 2019, FC earns $25 of CEP with $20 allocated under § 951A
 In 2019, FC distributes $195
 In 2020, FC earns no CEP but distributes $60
 All PTEP is in single FTC limitation category for all years.
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IRS Notice 2019-01, Example 1 - Analysis
2018
 No § 956 inclusion because $255 § 959(c)(2) exceeds $125 § 956 amount
 Reclassify $125 of 2017 § 959(c)(2) to 2017 § 959(c)(1) PTEP sourced first
$100 out of § 965(a) and then $25 from § 965(b) PTEP
 Reclassification results in decrease of $100 in § 965(a) and $25 in
§ 965(b) in 2017 § 959(c)(2) and increase in 2017 § 959(c)(1)
 2019
 § 959(c)(3) increased by $25 CEP
 § 959(c)(3) decreased and § 959(c)(2) increased by $20 of 2019 § 951A
GILTI
 $195 2019 distribution first sourced to § 959(c)(1) with $100 from
§ 965(a), $25 from § 965(b), and then $25 from § 951(a)(1)(B).
 Remaining $45 of 2019 distribution sourced to § 959(c)(2) with $25 from
§ 965(b) and $20 from § 951A GILTI PTEP
 2020
 $60 distribution sourced LIFO pro rata from § 959(c)(2) PTEP with $37.5
from § 951A ($60 x $50/$80) and $22.5 from § 951(a)(1)(A) Subpart F
($60 x $30/$80)
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IRS Notice 2019-01, Example 1 – Conclusion

Notice 2019-01 Example 1 at
12/31/2020:
 I.R.C. § 959(c)(1) PTEP balance: zero
 I.R.C. § 959 (c)(2) PTEP balance: $45
 2018 § 951A - $12.5
 2018 § 951(a)(1)(A) - $7.5
 2016 § 951(a)(1)(A) - $25
 I.R.C. § 959(c)(3) PTEP balance: $25
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J - GEN
(Rev. December 2019)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J - GEN
(Rev. December 2019)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J - PAS
(Rev. December 2019)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J - PAS
(Rev. December 2019)

© 2020 | All Rights Reserved | Alison N. Dougherty |

125

Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J – 951A
(Rev. December 2019)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J – 951A
(Rev. December 2019)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J - GEN
(Rev. December 2020)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J - GEN
(Rev. December 2020)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J - PAS
(Rev. December 2020)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J - PAS
(Rev. December 2020)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J – 951A
(Rev. December 2020)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J – 951A
(Rev. December 2020)
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ALISON N. DOUGHERTY, J.D., LL.M., CPA
Director, Tax Services
Aronson LLC
Alison N. Dougherty provides tax services as a Director at Aronson LLC.
She specializes in U.S. international tax reporting, compliance,
consulting, planning, and structuring. She has extensive experience
assisting clients with U.S. tax reporting and compliance for offshore
assets and foreign accounts. She provides outbound U.S. international
tax guidance to U.S. individuals and businesses with activities in other
countries. She also provides inbound U.S. international tax guidance to
nonresident individuals and businesses with activities in the United
States. She has worked extensively in the area of U.S. international tax
reporting and compliance with the preparation of the U.S. Federal
Forms 5471, 8992, 8993, 926, 8865, 8858, 5472, 1042, 1042-S, 8621,
8804, 8805, 8813, 8288, 8288-A, 8288-B, 1116, 1118, 1120-F, 1040-NR,
3520, 3520-A, 2555, 5713, 8832, 8833, 8840, 8843, 8854, 8938, and
FBAR. She has counseled U.S. taxpayers regarding the outbound
formation, capitalization, acquisition, operation, reorganization, and
liquidation of foreign companies. She has significant experience with
U.S. Federal nonresident tax withholding, foreign partner tax
withholding, and FIRPTA withholding. She works closely with
nonresident individuals and businesses regarding inbound U.S. real
property investment. She has assisted U.S. taxpayers with IRS amnesty
program disclosures of offshore assets and foreign accounts.
Alison completed the LL.M. (Master of Laws) in Securities and
Financial Regulation in 2004 with academic distinction at Georgetown
University Law Center. She completed the LL.M. (Master of Laws) in
Taxation in 2000 and the Juris Doctor in 1999 at the University of
Denver College of Law. She completed a Bachelor of Arts degree in
Foreign Language in 1995 at Virginia Commonwealth University.
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