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Notice
ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN.
You (and your employees, representatives, or agents) may disclose to any and all persons,
without limitation, the tax treatment or tax structure, or both, of any transaction
described in the associated materials we provide to you, including, but not limited to,
any tax opinions, memoranda, or other tax analyses contained in those materials.
The information contained herein is of a general nature and based on authorities that are
subject to change. Applicability of the information to specific situations should be
determined through consultation with your tax adviser.
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Purpose of Form 5471
 Provides a way for the IRS to obtain information about foreign
corporations from their significant U.S. owners.
 Puts the burden on the U.S. shareholders to present information in a U.S.
tax format.
 Monitors compliance with international tax rules, including:
o

Subpart F / GILTI

o

Dividends and Previously Taxed Earnings and Profits Distributions (PTEP)

o

Foreign tax credits
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Heightened Focus on Form 5471
 Offshore voluntary disclosure issues and FATCA that arose in late 2000s /
early 2010s have led to heightened IRS enforcement efforts in the area.
 Significant penalties encourage compliance:
o
o
o
o

Monetary penalties of $10,000 for each year’s failure ($50K if intentional)
10% reduction in any foreign tax credits
40% penalty for deficiencies due to unreported income that should have been
reported on Form 5471
Extended statute of limitations:
• 6 year statute on unreported GILTI or Subpart F income
• Tolling of statute of limitations for entire return where there is materially deficient Form
5471 – see Sec. 6501(c)(8).
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Form 5471 – Filing Requirements
 Generally, Form 5471 is only required to be filed if there is at least one
10% U.S. shareholder in the foreign corporation.
 The following categories of persons are required to file Form 5471:
o
o

o
o
o

Category 1 – Special Category for 10% U.S. shareholder in a Specified Foreign
corporation under Section 965.
Category 2 – U.S. citizen or resident who is an officer or director, and a U.S. person
has acquired stock that meets a 10% ownership requirement or a U.S. person has
acquired an additional 10% of stock.
Category 3 – U.S. citizen or resident who acquires a 10% ownership interest, sells
stock and drops below 10%, or becomes a U.S. person while owning 10%.
Category 4 – a U.S. person that had “control” of the corporation for at least 30
uninterrupted days during its taxable year.
Category 5 – a U.S. person who was a “United States shareholder” of a “Controlled
Foreign Corporation” for at least 30 uninterrupted days, and who owned stock on the
last day of the foreign corporation’s taxable year.
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Filing Requirements by Categories
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Ownership of a Controlled Foreign Corporation (CFC)
 Individuals and other non-corporate United States shareholders of CFCs
continue to be subject to the existing subpart F rules, including Section
956, Section 1248 and ordinary income treatment of “subpart F income.”
 However, U.S. shareholders of CFCs are also subject to the new minimum
tax on “global intangible low-taxed income” or GILTI on a current basis.
 Unlike subpart F, which is limited to certain categories of income, GILTI
applies to essentially all of a CFC’s income in excess of certain formulabased thresholds.
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Types of Income That May Be Considered GILTI
U.S.
Shareholder

100%

100%

100%

CFC-1

CFC-2

CFC-3

Manufactures
Inventory for Sale
to Unrelated
Parties

Provides Services
To Third Parties in
Country of
Organization

Sells Property Used
in an Active
Business to an
Unrelated Person

 Each of the above CFCs income is likely not subpart F income, but would
constitute GILTI to the extent it exceeds the “net deemed tangible
income return.”
 GILTI is currently taxable to US Shareholder as earned by each CFC,
regardless whether cash is distributed to the U.S. Shareholder.
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GILTI is a Modified (and Disadvantaged) Version of Flow-through Taxation
 Like income earned from a Partnership or Check-the-box entity, GILTI is
subject to current taxation to U.S. Shareholder at ordinary rates as
earned by the entity.
 However, U.S. Shareholder may be worse off than in case of flow-through
taxation because:
o
o
o

Generally, no foreign tax credit is available to the individual shareholder for taxes
imposed on the CFC (but see Section 962 election)
No flow-through of losses or carryforward of losses is available
No flow-through of capital gain character of income recognized by the CFC is available
(i.e., all GILTI is ordinary income).
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What is GILTI?
Section 951A adds GILTI as a new form of income included under Subpart F
mechanics
 Each United States shareholder includes its pro rata share of GILTI,
defined as the pro rata share of the aggregate “net tested income” of
CFCs in excess of the “net deemed tangible asset return.”
 Net tested income equals all gross income of the CFC, minus allocable
expenses, excluding the following: (1) subpart F income; (2) effectively
connected income; (3) income excluded from subpart F by the high-taxed
exception; (4) dividends received from a related person; and (5) foreign
oil & gas extraction income.
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What is GILTI Cont.’?
 The net deemed tangible income return equals 10% of the CFC’s
qualified business asset investment (“QBAI”), minus the amount of the
CFC’s interest expense allocated to reduce tested income.
 QBAI equals the tangible property of the CFC that is used in a trade or
business and subject to an allowance for depreciation under Section 167
of the Code.
o

In case of assets that produce both tested income and non-tested income, e.g.,
subpart F income, the QBAI is determined by making an allocation of basis between
the two uses of the property.
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Key Items of Regulatory Guidance on CFCs Relevant to Form 5471
 Continued treatment of U.S. pass-through entities as U.S. shareholders
of a CFC, but relief for small U.S. holders for inclusion purposes:
o
o

GILTI inclusion is now calculated and applied at the shareholder level
Proposed Regulations would extend this approach also to subpart F and Section 956

 Application of 10.5% corporate rate for purposes of a Section 962
election – 2019 proposed regulations expected to be finalized shortly
 Exemption from Section 956 for domestic C corporation shareholders,
but not other shareholders.
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international taxation, including GILTI / subpart F, foreign tax credits,
transfer pricing, tax treaties, and international restructurings and M&A.
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SCHEDULE E
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SCHEDULE E-1
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WHO MUST COMPLETE SCHEDULES E and E-1
Generally only Category 1, Category 4, and Category 5 filers need to complete Schedule E.
Category 1- includes a US shareholder of a Section 965 “specified foreign corporation” at any time during
any tax year of the foreign corporation, and who owned that stock on the last day in that year. A specified
foreign corporation includes: 1) a controlled foreign corporation, or 2) any foreign corporation with respect
to which one or more domestic corporation is a US shareholder.
Category 4- A US person who had “control” of a foreign corporation for an uninterrupted period of at least
30 days during the foreign corporation’s annual accounting period. Control is defined as more than 50
percent of voting power or value, with Internal Revenue Code Section 958 attribution rules applying.
Category 5- A US person who is a ten percent or greater shareholder in a corporation that was a
controlled foreign corporation for an uninterrupted period of thirty days during its accounting period and
who owned stock in the controlled foreign corporation on its last day of its annual accounting period.

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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LINE a CATEGORIES OF INCOME
a. Separate Category [Enter Code]- six categories of foreign source income to to choose from the
following:
Section 951A Category Income- Section 951A (“GILTI inclusion).
Foreign Branch Category Income- 1) Any income received or accrued that would be foreign personal
holding company income if the corporation were a CFC. This includes any gains on the sale or exchange
of stock that is more than the amount treated as a dividend under Section 1248.
Section 901(j) Income- income earned from a sanctioned country.
Income Re-Sourced by Treaty- If a sourcing rule in an applicable income tax treaty treats any US source
income as foreign source, and the corporation elects to apply the treaty, the income will be treated as
foreign source.
General Category Income- This income includes all income not described above.

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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LINE b
Line b states that if Code 901j is entered on line a, the country code for the sanctioned country using the
two-letter code (for the list at IRS.gov/countrycodes) must be entered.

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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COLUMNS OF SCHEDULE E-1
The 2017 Tax Cuts and Jobs Act significantly changed the way foreign source income is taxed. This
resulted in the introduction of Schedule E-1. Schedule E-1 consists of the following columns:
1. Post 2017 E&P Not Previously Taxed (post 2017 Section 959(c)(3) balance).

10. Section 959(e) (Section 959(c)(1)(A)).

2. Post-1986 Undistributed Earnings (post-1986 and pre-2018 Section 959(c)(3)
balance).

11. Section 964(e)(4) Inclusion (Section 959(c)(1)(A)).
12. Section 951(a)(1)(A) Inclusion (Section 959(c)(1)(A)).

3. Pre-1987 E&P Not Previously Taxed (pre-1987 Section 959(c)(3) balance)(in
functional currency).

13. Earnings Invested in Excess Passive Assets (Section 959(c)(1)(B)).

4. Hovering Deficit and Deduction for Suspended Taxes.

14. Section 965(a) Inclusion (Section 959(c)(2)).

5. Section 965(a) Inclusion (Section 959(c)(1)(A)).

15. Section 965(b)(4)(A)) (Section 959(c)(2)).

6. Section 965(b)(4)(A)) (Section 959(c)(1)(A)).

16. Section 951A Inclusion (Section 959(c)(2)).

7. Earnings Invested in U.S. Property (Section 959(c)(1)(A)).

17. Section 245(e)(2) Inclusion (Section 959(c)(2)).

8. Section 951A Inclusion (Section 959(c)(1)(A)).

18. Section 959(e) (Section 959(c)(2)).

9. Section 245A(e)(2) Inclusion (Section 959(c)(1)(A)).

19. Section 964(e)(4) Inclusion (Section 959(c)(2)).
20. Section 951(a)(1)(A) Inclusion (Section 959(c)(2)).

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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CLASSIFICATION OF A CFC’S PTEPs INTO BASKETS AND
WHY DOES IT MATTER?
Just about all CFCs generate subpart F income or GILTI which will likely be recharacterized
as PTEP. PTEPs must be allocated into Section 904(d) categories, known as baskets,
depending on how the PTEP was generated. PTEPs are also subject to a certain set of
ordering rules that clarifies how distributions of such PTEP is treated to the CFC
shareholder.
This all matters matters because of one reason- the calculation of available foreign tax
credits that may reduce dollar-for-dollar the amount of US income taxes owed and the
credibility of foreign taxes allocable to each Section 904(d) basket.

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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SECTION 959 BASKETING AND ORDERING RULES FOR
PTEP DISTRIBUTIONS
A PTEP is generally sourced in the following order: 1) PTEP attributable to investments in US property
under Section 959(c)(1); 2) PTEP attributable to subpart F income under Section 959(c)(2); and 3) general
current and accumulated E&P under Section 959(c)(3). For Section 959 purposes, and subject to recent
PTEP guidance, a distribution is generally attributed to E&P according to the “last in first out” method
(“LIFO”) based on the year income was earned.
On November 28, 2018, the Department of Treasury and the Internal Revenue Service released proposed
regulations related to the determination of foreign tax credits. In addition, Notice 2019-01 announced that
the Department of Treasury and the Internal Revenue Service’s intention to withdraw prior proposed
regulations under Section 959 and issue new proposed regulations under Sections 959 and 961. The new
proposed regulations described in Notice 2019-01 include rules related to the maintenance of PTEP in
annual accounts and within specific groups and the ordering of PTEP upon distribution and
reclassification. The proposed regulations would vary the ordering of PTEP attributable to a distribution
and require the maintenance of a system to track the various forms of PTEP.

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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NEW “PROPERLY ATTRIBUTABLE” STANDARD APPLIED
TO FOREIGN TAX CREDITS
Prior to the 2017 Tax Cuts and Jobs Act, former Sections 902 and Section 960(a)(1) permitted a corporate US shareholder
to claim a credit for foreign taxes paid by a CFC when the related income was either distributed to the shareholder as a
dividend or included in the shareholder’s income as a subpart F inclusion. In both cases, the amount of deemed paid foreign
taxes was based on multi-year “pools” of earnings and taxes, with the shareholder generally deemed to have paid the same
proportion of the CFC’s post-1986 foreign income taxes as the amount of the dividend or subpart F inclusion as the CFC’s
post-1986 undistributed earnings. Former Section 960(a)(3) generally applied the rules of former Section 902 in allowing the
corporate US shareholder to claim a deemed credit for foreign income taxes paid by a CFC on a distribution of PTEP.
The 2017 Tax Cuts and Jobs Act repealed Section 902, modified Sections 904 and 960, and changed the system for
determining the deemed paid credit for multi-year pooling to a “properly attributable” standard. The 2017 Tax Cuts and Jobs
Act added two new categories of income (GILTI inclusions and foreign branch income). The new law entirely repealed the
Section 902 “pooling” mechanism for imputing foreign taxes paid by a CFC to its US shareholders upon a dividend or
subpart F inclusion. Instead, deemed paid credits are now governed solely by Section 960, which applies a “properly
attributable” standard. Under Sections 960(a) and (d), a corporate shareholder can claim a deemed paid credit for foreign
income taxes that are properly attributable to current subpart F income and GILTI inclusions.

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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COLUMN (a) POST-2017 E&P NOT PREVIOUSLY TAXED
SECTION 959(c)(3) BALANCE

In column (a), the foreign income taxes paid or accrued with respect to E&P described in
Section 959(c)(3) and after the repeal of Section 902 must be reported.

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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COLUMN (b) POST-1986 UNDISTRIBUTED EARNINGS
SECTION 959(c)(3) BALANCE
Column (b) requires the reporting of foreign income taxes paid or accrued with respect to E&P
described in Section 959(c)(3) earned before the repeal of Section 902. This is the opening
balance, current year additions and subtractions, and the closing balance in a CFC’s post-1986
undistributed earnings pool.
The “post-1986 undistributed earnings pool” of a foreign corporation is the total earnings for years
starting in 1987 through the end of 2017 in which a dividend was distributed, undiminished by any
dividend distribution made during the year. See Former IRC Section 902(c)(1). Dividend
distributions did not reduce the pool of earnings taken into account in subsequent years. See
Treas. Reg. Section 1.902-1(a)(9)(i). Moreover, the corporation’s pool of post-1986 foreign income
taxes were reduced to reflect the portion of the taxes deemed paid with respect to such dividends
for purposes of computing foreign tax credits in subsequent years.

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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COLUMN (b)
Column (b) requires the reporting of foreign income taxes paid or accrued with respect to E&P
described in Section 959(c)(3) earned before the repeal of Section 902. This is the opening
balance, current year additions and subtractions, and the closing balance in a CFC’s post-1986
undistributed earnings pool.
The “post-1986 undistributed earnings pool” of a foreign corporation is the total earnings for years
starting in 1987 through the end of 2017 in which a dividend was distributed, undiminished by any
dividend distribution made during the year. See Former IRC Section 902(c)(1). Dividend
distributions did not reduce the pool of earnings taken into account in subsequent years. See
Treas. Reg. Section 1.902-1(a)(9)(i). Moreover, the corporation’s pool of post-1986 foreign income
taxes were reduced to reflect the portion of the taxes deemed paid with respect to such dividends
for purposes of computing foreign tax credits in subsequent years.

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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COLUMN (c) PRE-1987 E&P NOT PREVIOUSLY TAXED
959(c)(3) BALANCE
Column (c) requires the reporting of foreign income taxes paid or accrued with respect to
E&P described in Section 959(c)(3) earned before 1987. Column (c) is used to report the
aggregate amount of the foreign corporation’s pre-1987 E&P accumulated associated with
foreign income taxes paid or accrued since 1962 and not previously distributed or deemed
distributed in functional currency. Before 1987, the earnings and profits of a foreign
corporation were calculated year by year. If a dividend exceeded the earnings of a specified
year, the excess of the dividend was deemed to be paid out of the after-tax accumulated
earnings of the preceding year. If the remaining portion of the dividend exceeded the aftertax accumulated earnings of the preceding year, the dividend was treated as paid from
accumulated earnings of the next preceding year and so on until the dividend had been
completely covered by accumulated earnings to the extent available.

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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COLUMN (d) HOVERING DEFICITS
Column (d) is used to report taxes related to hovering deficits. Historically, a hovering deficit arose when two foreign corporations engaged in a
transaction in which E&P and taxes carried over under Section 381 and either corporation had a deficit in earnings in one or more foreign tax credit
baskets.
Basic Overview of the Section 381 Rules
1. Section 381- target corporation’s tax attributes follow its assets in a tax free
reorganization (other than B and E reorganizations) and tax-free liquidations of
subsidiaries.
2. Section 382 and Section 383- restrict the carryforward of NOLs and other
losses and credits following a change of ownership.
Tax attributes of target carryover to acquirer in asset reorganization and tax-free
liquidations.
Exception in Section 381(c)(2): hovering deficit rule. Target’s acquired E&P
deficit cannot be used to offset pre-acquisition positive E&P of Acquiring
corp.
1. Target deficit can only offset post-acquisition accumulated E&P.
2. Post-acquisition current E&P is not offset by accumulated E&P and would
have a nimble dividend.

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l

Hovering deficits under Section 381 are treated like any other earnings and
profits deficit. There are proposed regulations addressing the treatment of foreign
tax credits “trapped” within deficits.
Reporting E&P of CFC on Schedule E-1 on Column (d):
1. The deficit and associated taxes hover and can only be offset by earnings
“accumulated” after the Section 381 transaction in the same basket; taxes are
released proportionately as the deficit is earned out.
2. The hovering deficit rules applied even if both corporations had a deficit in the
same foreign tax credit basket
A deficit is not taken into account in determining the current or accumulated
earnings and profits of the surviving corporation for any purpose, including for
purpose of determining dividends under Section 316 and for determining foreign
tax credits under Section 902. However, any such pre-transaction deficits in
earnings and profits may be used to offset a foreign surviving corporation’s
accumulated (but not current)
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COLUMN (d) SUSPENDED TAXES SECTION 909
Internal Revenue Code Section 909
Under Internal Revenue Code Section 909, where there is a “foreign tax credit splitting event” with respect
to foreign income tax paid or accrued by the taxpayer, the foreign income tax is not taken into account for
U.S. tax purposes before the tax year in which the related income is taken into account by the taxpayer.
The definition of “foreign tax credit splitting event” is broad and could reach a variety of situations such as
disregarded payments, transfer pricing adjustments, contributions of property resulting in a shift of
deductions and timing differences under U.S. and foreign law.

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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COLUMN (e)(i) SECTION 965(a) INCLUSION (SECTION
959(c)(1)(A))
Column (e)(i) is used to report taxes related to previously taxed E&P described under Section 965
classified or reclassified as investments in U.S. property under Section 959(c)(1)(A).
Section 965 has a two-part mechanism. First, it piggybacks on subpart F to deem a gross income
inclusion under Section 951(a)(1)(A) for U.S. shareholders of “deferred foreign income
corporations” (“DFICs”). This inclusion is structured as an increase in the subpart F income of a
DFIC, for its last taxable year beginning before January 1, 2018 equal to the greater of the DFIC’s
“accumulated post-1986 deferred foreign income” determined on November 2, 2017 and
December 31, 2017 (the measurement dates). This amount is reduced by any aggregate E&P
deficits allocated to the DFIC. Second, it allows a U.S. shareholder with a Section 965(a) inclusion
a deduction based on two measurements: the U.S. shareholder’s “aggregate foreign cash position
amount” and the aggregate E&P held in forms other than cash or equivalents.

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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COLUMN (e)(ii) SECTION 965(b)(4)(A) INCLUSION
(SECTION 959(c)(1)(A))
Column (e)(iI) is used to report taxes related to previously taxed E&P described under
Section 965(b)(4)(A) classified or reclassified as investments in U.S. property under
Section 959(c)(1)(A).
When does previously taxed E&P under Section 965(b) arise. The proposed
regulations provide that Section 965(b) PTEP arises “provided the Section 958(a) U.S.
shareholder includes the Section 965(a) inclusion amount with respect to the deferred
foreign income corporation in income.”

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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COLUMN (e)(iii) SECTION 965(b)(4)(A) INCLUSION
(SECTION 959(c)(1)(A))
In column (e)(iii), report foreign taxes paid or accrued with respect to E&P to earnings
invested in the U.S. property under Section 956 under Section 959(c)(1)(A).

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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COLUMN (e)(iv) SECTION 951A INCLUSION (SECTION
959(c)(1)(A))
In column (e)(iv), foreign taxes paid or accrued with respect to E&P to Section 951A (GILTI)
inclusions classified or reclassified as investments in U.S. property under Section
959(c)(1)(A) should be disclosed.

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l

38

COLUMN (e)(v) SECTION 245A (SECTION 959(c)(1)(A))
In column (e)(v), foreign taxes paid or accrued with respect to E&P to Section 245(e)(2) which is classified
or reclassified as investments in U.S. property under Section 959(c)(1)(A) should be reported.
Section 245A allows an exemption for certain foreign income of a domestic corporation that is a U.S.
Shareholder by means of a 100 percent dividends received deduction (“DRD”) for the foreign-source
portion of dividends received from “specified 10-percent owned foreign corporations” by certain domestic
corporations that are U.S. shareholders of those foreign corporations” by certain domestic corporations
that are U.S. shareholders of those foreign corporations within the meaning of Section 951(b). Section
245A(a) allows C corporations that are U.S. shareholders a deduction equal to the foreign-source portion
of a dividend received from a specified 10 percent foreign corporation.
Section 245A(e)(2) denies certain interest or royalty deductions involving hybrid transactions or hybrid
entities.

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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COLUMN (e)(vi) SECTION 959(e) (SECTION 959(c)(1)(A))
In column (e)(vi), the foreign taxes paid or accrued with respect to E&P to Section 959(e) which is
classified or reclassified as investments in U.S. property under Section 959(c)(1)(A).
Section 959(e)- any amount by reason of Section 1248 is classified as previously taxed income.
Under Section 1248(a), gain is recognized on a U.S. shareholder’s disposition of stock in a CFC is
treated as dividend income to the extent of the relevant earnings and profits accumulated while
such person held the stock.

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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COLUMN (e)(vii) SECTION 964(e)(4) (SECTION
959(c)(1)(A))
In column (e)(vii), the foreign taxes paid or accrued with respect to E&P to Section 964(e)(4) which
is classified or reclassified as investments in U.S. property under Section 959(c)(1)(A).
Under Section 964(e)(4), the “foreign source portion” (which is 100 percent assuming the CFC was
not engaged in a trade or business and had no 80 percent U.S. subsidiary to which the amounts
are attributable) of any amount characterized as a dividend under Section 964(e)(1) is treated as
subpart F income.

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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COLUMN (e)(viii) SECTION 951(a)(1)(A) (SECTION
959(c)(1)(A))
In column (e)(viii), the foreign taxes paid or accrued with respect to E&P to Section 951(a)(1)(A)
which is classified or reclassified as investments in U.S. property under Section 959(c)(1)(A).
Under Section 951(a)(1)(A), if a foreign corporation is a CFC at any time during any taxable year,
every person who is a U.S. shareholder must report his pro rata share of the corporation’s subpart
F income for such year.

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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COLUMN (e)(ix) EXCESS PASSIVE ASSETS (SECTION
959(c)(1)(A))
In column (e)(ix), the foreign taxes paid or accrued with respect to E&P to Excess Passive Assets
which are classified or reclassified as investments in U.S. property under Section 959(c)(1)(A).
This is not a common category. Under the 1993 Tax Act, U.S. shareholders of a CFC had to
disclose the entity’s passive assets if they exceeded 25 percent of the corporation’s total assets. In
1996, Congress repealed this disclosure requirement.

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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SCHEDULE H

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l
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SCHEDULE H LINE 1 CURRENT YEAR NET INCOME OR
(LOSS) PER FOREIGN BOOKS OF ACCOUNT
This is the foreign corporation’s current E&P. Three step process: 1) prepare a local country profitand-loss statement (“P&L”) for the year from the books of accounts regularly maintained by the
corporation; 2) make the accounting adjustments necessary to conform the foreign P&L to US
GAAP; 3) make the further adjustments necessary to conform the U.S. GAAP to U.S. tax
accounting standards.
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SCHEDULE H LINE 2b and 2c DEPRECIATION AND
AMORTIZATION/DEPLETION
On line 2b and 2c, any adjustments made to the CFC’s current E&P as the result of depreciation and
amortization or depletion.
Generally, depreciation, depletion, and amortization allowances must be based on the historical cost of the
underlying asset, and depreciation must be figured according to Section 167. (Section 167(a) provides as a
depreciation deduction a reasonable allowance for the exhaustion and wear and tear of property used in a
taxpayer’s trade or business). However, if 20 percent or more of the CFC’s gross income is from U.S.
sources, the CFC must use a straight line basis of depreciation discussed in Treasury Regulation Section
1.312-15.
The entry of line 2c for depletion is similar to depreciation. To compute depletion charges, divide total cost
by the estimated number of units- tons, barrels, or board feet that can be economically extracted from the
property. The total cost subject to depletion is the net cost assignable to the natural resource plus the
exploration and development costs.
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SCHEDULE H LINE 2d INVESTMENT OR INCENTIVE
ALLOWANCE
For Line 2d, entries should be made for any adjustments made to the CFC’s current E&P as the
result of investment or incentive allowance.
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SCHEDULE H LINE 2e CHANGES TO STATUTORY
RESERVES
For Line 2e, entries should be for any adjustments made to the CFC’s current E&P as a result of
changes to statutory reserves. The term “statutory reserves” is defined in Section 807(d)(6) as “the
aggregate amount set forth in the annual statement with respect to items described in Section
807(c).” The “annual statement” is defined in Treasury Regulation Section 1.6012-2T(c)(5) as “the
form...which is approved by the National Association of Insurance Commissioners (“NAIC”) which is
filed by an insurance company for the year with the insurance departments of States, Territories,
and the District of Columbia.”
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SCHEDULE H LINE 2f INVENTORY ADJUSTMENTS
For line 2f, entries should be made for adjustments for inventory adjustments according to the rules of Section 471.
The regulations under Section 471, 263A, and 472 provide detailed often complex rules governing the costing and
computation of merchandise inventories and supplies. Under Section 471, a CFC may follow a method of accounting that
either 1) treats inventories as non incidental materials and supplies, or 2) conforms to the CFC’s applicable financial
statement.
In the absence of particular circumstances, only the cost of supplies used or consumed during the taxable year may be
deducted or treated as an inventoriable cost. To compute the supplies used or consumed, the following formula may be
used:
Beginning inventory of supplies
+ Cost of supplies purchased during the year
- Ending inventory of supplies
= Cost of supplies consumed
Except for supplies that become part of the merchandise intended for sale (and, hence, are considered merchandise),
supplies inventories themselves are generally not subject to the requirements of Sections 263A, 471, and 472.

© 2019 l All Rights Reserved l Diosdi Ching & Liu, LLP l

49

SCHEDULE H LINE 2g INCOME TAXES
The entry for line 2g is the E&P for income taxes. The entry should reflect the difference between
the income tax expenses reported for book purposes and the income taxes deducted or added to
E&P. Such differences include deferred income tax expenses, uncertain tax positions, intraperiod
allocations, adjustments made after closing the financial statements (post-closing adjustments) not
reflected in income tax expenses and the adjustments for a foreign tax redetermination that
required a redetermination of the U.S. tax liability.
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SCHEDULE H LINE 2h FOREIGN CURRENCY GAINS OR
LOSSES
For purposes of line 2h, adjustments should be made for the CFC’s E&P for foreign currency gains or losses.
Transactions in a foreign currency of a CFC, other than a QBU using a foreign functional currency, must be translated into
dollars on a transaction-by-transaction basis. Most of these transactions in a business context are governed by Section 988.
Section 988 transactions include four separate categories:
1. Acquisition of a debt instrument or becoming an obligor under a debt instrument;
2. Accrual of an item of gross income or expense that is received or paid later.
3. Entering into or acquiring a forward currency contract, futures or similar financial instrument.
4. Disposition of a nonfunctional currency.
“Foreign currency gain” is defined for purposes of Section 988 as “gain from a Section 988 transaction to the extent such
gain does not exceed gain realized by reason of changes in exchange rates on or after the booking date and before payment
date. See IRC Section 988(b)(1). “Foreign currency loss” is defined in Section 988(b)(2).
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SCHEDULE H LINE 2i OTHER
For line 2i, entries should be made for any changes for any additional adjustments not included on
lines 2a through 2h. If necessary, an attachment should be included with the schedule.
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
Accumulated Earnings & Profits (AEP) of Controlled Foreign Corporation
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
Accumulated Earnings & Profits (AEP) of Controlled Foreign Corporation
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
Accumulated Earnings & Profits (AEP) of Controlled Foreign Corporation
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule P
Previously Taxed Earnings and Profits of U.S. Shareholder of Certain Foreign Corporations
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule P
Previously Taxed Earnings and Profits of U.S. Shareholder of Certain Foreign Corporations
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule P
Previously Taxed Earnings and Profits of U.S. Shareholder of Certain Foreign Corporations
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule P
Previously Taxed Earnings and Profits of U.S. Shareholder of Certain Foreign Corporations
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
Form 5471, Schedule J Accumulated Earnings and Profits (AEP)
 Schedule J is completed by Category 1, 4, and 5 filers
 Schedule J tracks the changes in and the adjustments to the cumulative balance of the foreign corporation’s
AEP in the foreign corporation’s functional currency
 Schedule J Part I reports not previously taxed AEP under I.R.C. § 959(c)(3) and previously taxed AEP under I.R.C.
§§ 959(c)(1) and 959(c)(2).
 Detailed reporting for reclassifications of AEP from different categories based on the I.R.C. § 959(c) technical
ordering rules
 Schedule J Part II reports not previously taxed E&P subject to Subpart F income recapture (resulting from when
there was a CEP deficit in a year when there is Subpart F income)
 The categories of not previously taxed AEP and previously taxed AEP on the Schedule J correspond to
categories for taxes reported on Schedule E-1
 Categories of not previously taxed AEP:
 Post-2017 not previously taxed E&P (post-2017 I.R.C. § 959(c)(3) balance)
 Post-1986 undistributed earnings (post-1986 and pre-2018 I.R.C. § 959(c)(3) balance)
 Pre-1987 not previously taxed E&P (pre-1987 I.R.C. § 959(c)(3) balance)
 Hovering deficit (I.R.C. § 381(c)(2)(B)) and deduction for suspended foreign taxes due to I.R.C. § 909
foreign tax credit splitter rules
 Sixteen Categories of previously taxed AEP Including:
 I.R.C. § 956 / § 951(a)(1)(B) inclusion from earnings invested in U.S. property (I.R.C. § 959(c)(1)(A))
 I.R.C. § 965(a) inclusion (I.R.C. §§ 959(c)(1)(A) and 959(c)(2))
 I.R.C. § 965(b)(4)(A) “faux” PTEP from earnings deficit foreign corporation (EDFIC)
(I.R.C. §§ 959(c)(1)(A) and 959(c)(2))
 I.R.C. § 951A GILTI inclusion (I.R.C. §§ 959(c)(1)(A) and 959(c)(2))
 Earnings invested in excess passive assets (I.R.C. § 959(c)(1)(B))
 I.R.C. § 951(a)(1)(A) Subpart F income inclusion (I.R.C. § 959(c)(2))
© 2019 | All Rights Reserved | Alison N. Dougherty |

63

Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
Form 5471, Schedule J Columns
(a) Post-2017 E&P Not Previously Taxed (post-2017 I.R.C. § 959(c)(3) balance)
(b) Post-1986 Undistributed Earnings (post-1986 and pre-2018 I.R.C.
§ 959(c)(3) balance
(c) Pre-1987 E&P Not Previously Taxed (pre-1987 I.R.C. § 959(c)(3) balance)
(d) Hovering Deficit and Deduction for Suspended Taxes
(e)(i) I.R.C. § 965(a) Inclusion (I.R.C. § 959(c)(1)(A))
(e)(ii) I.R.C. § 965(b)(4)(A) (I.R.C. § 959(c)(1)(A))
(e)(iii) Earnings Invested in U.S. Property (I.R.C. § 959(c)(1)(A))
(e)(iv) I.R.C. § 951A Inclusion (I.R.C. § 959(c)(1)(A))
(e)(v) I.R.C. 245A(e)(2) (I.R.C. § 959(c)(1)(A))
(e)(vi) I.R.C. § 959(e) (I.R.C. § 959(c)(1)(A))
(e)(vii) I.R.C. § 964(e)(4) (I.R.C. § 959(c)(1)(A))
(e)(viii) I.R.C. § 951(a)(1)(A) (I.R.C. § 959(c)(1)(A))
(e)(ix) Earnings invested in Excess Passive Assets (I.R.C. §959(c)(1)(B))
(e)(x) I.R.C. § 965(a) Inclusion (I.R.C. § 959(c)(2))
(e)(xi) I.RC. § 965(b)(4)(A) (I.R.C. § 959(c)(2))
(e)(xii) I.R.C. § 951A Inclusion (I.R.C. § 959(c)(2))
(e)(xiii) I.R.C. 245A(e)(2) (I.R.C. § 959(c)(2))
(e)(xiv) I.R.C. § 959(e) (I.R.C. § 959(c)(2))
(e)(xv) I.R.C. § 964(e)(4) (I.R.C. § 959(c)(2))
(e)(xvi) Subpart F Income (I.R.C. § 959(c)(2))
(f) Total I.R.C. § 964(a) E&P (combine columns (a), (b), (c), and (e)(i) through (e)(xvi)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
Form 5471, Schedule J Lines
1a Balance at beginning of year (as reported on prior year Schedule J)
1b Beginning balance adjustments (attach statement)
1c Adjusted beginning balance (combine lines 1a and 1b)
2a Reduction for taxes unsuspended under anti-splitter rules
2b Disallowed deduction for taxes suspended under anti-splitter rules
3 Current year E&P (or deficit in E&P)
4 E&P attributable to distributions of previously taxed E&P from lower-tier foreign
corporations
5a E&P carried over in nonrecognition transaction
5b Reclassify deficit in E&P as hovering deficit after nonrecognition transaction
6 Other adjustments (attach statement)
7 Total current and accumulated E&P (combine lines 1c through 6)
8 Amounts reclassified to I.R.C. § 959(c)(2) E&P from I.R.C. § 959(c)(3)
9 Actual distributions
10 Amounts reclassified to I.R.C. § 959(c)(1) E&P from I.R.C. § 959(c)(2)
11 Amounts included as earnings invested in U.S. property and reclassified to I.R.C.
§ 959(c)(1) E&P
12 Other adjustments (attach statement)
13 Hovering deficit offset f undistributed post-transaction E&P (see instructions)
14 Balance at beginning of next year (combine lines 7 through 13)
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule P
Form 5471, Schedule P Columns (a) through (p) corresponding to sixteen PTEP categories on
Schedule J
Form 5471, Schedule P Lines
1a Balance at beginning of year
1b Beginning balance adjustments (attach statement)
1c Adjusted beginning balance (combine lines 1a and 1b)
2 Reduction for taxes unsuspended under anti-splitter rules
3 PTEP attributable to distributions of previously taxed E&P from lower-tier foreign
corporations
4 PTEP carried over in nonrecognition transaction
5 Other adjustments (attach statement)
6 Total PTEP (combine lines 1c through 5)
7 Amounts reclassified to I.R.C. § 959(c)(2) E&P from I.R.C. § 959(c)(3)
8 Actual distributions of PTEP
9 Amounts reclassified to I.R.C. § 959(c)(1) E&P from I.R.C. § 959(c)(2)
10 Amounts included as earnings invested in U.S. property and reclassified to I.R.C.
§ 959(c)(1) E&P
11 Other adjustments (attach statement)
12 Balance at beginning of next year (combine lines 6 through 11)

© 2019 | All Rights Reserved | Alison N. Dougherty |

66

Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedules J &P

Form 5471, Schedules J & P Example – Facts
 CFC owned 80% by 10% U.S. shareholders
and 20% by unrelated foreign shareholders
 2018 CEP I.R.C. § 951A limitation category GILTI tested
income $1,000 (80% x $1,250)
 2018 CEP general limitation category income $250
(20% x $1,250)
 2017 I.R.C. § 965(a) transition tax inclusion $10,000
(80% x $12,500 12/31/2017 non-previously taxed E&P)
 2017 I.R.C. § 959(c)(3) non-previously E&P ending balance
$2,500 (20% x $12,500)
 2018 total pro-rata distribution $2,500
 2018 distribution to 80% U.S. shareholders $2,000
 2018 distribution to 20% foreign shareholders $500
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule J
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule P
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule P
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule P
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule P
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule P
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule P
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule P
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule P
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Form 5471 Information Return of U.S. Persons
with Respect to Certain Foreign Corporations, Schedule P
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Section 959 PTEP Categories and Ordering Rules for CFC Distributions








What is PTEP? PTEP = previously taxed earnings and
profits that have been included in the gross income
of a U.S. shareholder of a CFC under I.R.C. § 951(a)
and § 1248.
I.R.C. § 951(a) includes Subpart F income, § 956,
§ 951A GILTI, and § 965 transition tax inclusions.
Why is tracking of PTEP important? Distributions of
PTEP are nontaxable and excluded from the U.S.
shareholder’s gross income.
What if the U.S. shareholder does not have basis in
the PTEP? Then a PTEP distribution generally
would be taxable.
What if a U.S. individual shareholder makes an
I.R.C. section 962 election? An exception applies to
tax a PTEP distribution as a dividend.
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Section 959 PTEP Categories and Ordering Rules for CFC Distributions










IRS Notice 2019-01 issued 12/14/2018.
New Proposed Regulations will be issued under
I.R.C. §§ 959 and 961.
IRS will withdraw existing 2006 Proposed
Regulations.
TCJA added I.R.C. §§ 951A and 965.
Must track and maintain annual PTEP accounts in
sixteen categories of PTEP within each foreign tax
credit limitation basket.
Specific ordering rules for distributions out of I.R.C.
§§ 959(c)(1), (c)(2), and (c)(3) E&P.
I.R.C. §§ 959(c)(1) and (c)(2) are previously taxed
E&P.
I.R.C. § 959(c)(3) is non-previously taxed E&P.
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Groups of PTEP from Notice 2019-01 Requiring a Separate Annual Accounting

I.R.C. § 959 allocation of distributions:
 First to I.R.C. § 959(c)(1): I.R.C. § 951(a)(1)(B) for
§ 956 inclusions.
 Second to I.R.C. § 959(c)(2): I.R.C. § 951(a)(1)(A) for
Subpart F, GILTI, and § 965 transition tax inclusions.
 Third to I.R.C. § 959(c)(3): Non-previously taxed
E&P.
 Aggregate amount of I.R.C. § 959(c)(1), (c)(2), and
(c)(3) E&P must equal the CFC’s total E&P.
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Groups of PTEP from Notice 2019-01 Requiring a Separate Annual Accounting
 Reclassifications to § 959(c)(1) for § 956 from I.R.C. § 959(c)(2) Subpart F PTEP and
initial classification in § 959(c)(1) for § 956:
1.

Reclassified I.R.C. § 965(a) PTEP: E&P described in I.R.C. § 959(c)(1)(A) that were
initially described in § 959(c)(2) by reason of 965(a). * § 965(a) positive E&P from
DFICs initially classified as Subpart F income and then reclassified to § 956 inclusion
category.

2.

Reclassified I.R.C. § 965(b) PTEP: E&P described in I.R.C. § 959(c)(1)(A) that were
initially described in § 959(c)(2) by reason of § 965(b)(4)(A). * Fictitious or “faux”
PTEP created by offset of EDFC deficit E&P for § 965 transition tax inclusion
reclassified to § 959(c)(1) for § 956 from Subpart F PTEP.

3.

I.R.C. § 951(a)(1)(B) PTEP: E&P described in I.R.C. § 959(c)(1)(A) by reason of §
951(a)(1)(B) and not by reason of § 959(a)(2). * Initial classification of § 956
inclusion E&P.

4.

Reclassified § 951A PTEP: E&P described in § 959(c)(1)(A) that were initially
described in § 959(c)(2) by reason of § 951A(f)(2). * GILTI PTEP reclassified to § 956
from Subpart F PTEP.
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Groups of PTEP from Notice 2019-01 Requiring a Separate Annual Accounting
Additional Reclassifications to § 959(c)(1) for § 956 from § 959(c)(2) Subpart F PTEP:
5. Reclassified I.R.C. § 245A(e)(2) PTEP: E&P described in I.R.C. § 959(c)(1)(A) that
were initially described in § 959(c)(2) by reason of 245A(e)(2). * § 245A(e)(2) hybrid
dividend reclassified to § 956 from Subpart F PTEP.
6. Reclassified § 959(e) PTEP: E&P described in § 959(c)(1)(A) that were initially
described in § 959(c)(2) by reason of § 959(e). * § 1248 PTEP reclassified to § 956
from Subpart F PTEP.
7. Reclassified § 964(e)(4) PTEP: E&P described in § 959(c)(1)(A) that were initially
described in § 959(c)(2) by reason of § 964(e)(4). * § 964(e)(4) PTEP reclassified to
§ 956 from Subpart F PTEP re: coordination of § 245A DRD with § 1248 for sale of
stock by CFC of another CFC.
8. Reclassified § 951(a)(1)(A) PTEP: E&P described in § 959(c)(1)(A) that were initially
described in § 959(c)(2) by reason of § 951(a)(1)(A) (other than E&P described in 10
through 15 of this list). * Subpart F PTEP reclassified to § 956 from Subpart F PTEP.
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Groups of PTEP from Notice 2019-01 Requiring a Separate Annual Accounting
 Initial Classifications in § 959(c)(1)(B) and 959(c)(2) Subpart F PTEP:
9. § 956A PTEP: E&P described in § 959(c)(1)(B) including by reason of § 959(a)(3)
(before its repeal). * Old 951(a)(1)(C) PTEP classified in § 959(c)(1)(B) from E&P
invested in excess passive assets.
10. § 965(a) PTEP: E&P described in § 959(c)(2) by reason of § 965(a) PTEP.
* Initial classification in § 959(c)(2) Subpart F PTEP of § 965(a) positive DFIC E&P
from transition tax inclusion.
11. § 965(b) PTEP: E&P described in § 959(c)(2) by reason of § 965(b)(4)(A).
* Initial classification in § 959(c)(2) Subpart F PTEP of § 965(b)(4)(A) deficit EDFC
E&P from transition tax inclusion.
12. § 951A PTEP: E&P described in § 959(c)(2) by reason of § 951A(f)(2). * Initial
classification in § 959(c)(2) Subpart F PTEP from § 951A GILTI inclusion.
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Groups of PTEP from Notice 2019-01 Requiring a Separate Annual Accounting
 Initial Classifications in § 959(c)(2) Subpart F PTEP:
13. § 245A(e)(2) PTEP: E&P described in § 959(c)(2) by reason of § 245A(e)(2).
* Initial classification in 959(c)(2) Subpart F PTEP of hybrid dividend.
14. § 959(e) PTEP: E&P described in § 959(c)(2) by reason of § 959(e) PTEP.
* Initial classification in § 959(c)(2) Subpart F PTEP of § 1248 PTEP .
15. § 964(e) PTEP: E&P described in § 959(c)(2) by reason of § 964(e).
* Initial classification in § 959(c)(2) Subpart F PTEP of § 964(e)(4) re: coordination
of § 245A DRD with § 1248 for sale of stock by CFC of another CFC.
16. § 951(a)(1)(A) PTEP: E&P described in § 959(c)(2) by reason of § 951(a)(1)(A)
not otherwise described in (10) through (15) of this list. * Initial classification in
§ 959(c)(2) of Subpart F PTEP.
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Groups of PTEP from Notice 2019-01 Requiring a Separate Annual Accounting

 Foreign Tax Credit Separate Limitation Categories
(“Baskets”) of Income:








I.R.C. § 951A income – GILTI basket
Foreign branch income
Passive category income
General category income
I.R.C. § 901(j) income
Certain income resourced by treaty
Any lump-sum distributions from employer benefit
plan for which special averaging is used to
determine the tax
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Ordering Rules For Distributions to U.S. Shareholders from CFCs














Distributions from I.R.C. § 959(c)(1) first
Distributions from I.R.C. § 959(c)(2) second
Distributions from I.R.C. § 959(c)(3) third
Distributions out of current earnings and profits (CEP) first
Distributions out of most recently accumulated earnings and profits (AEP)
second
New regulations will require a last in, first out (LIFO) approach to sourcing
distributions from annual PTEP accounts
Special priority rule for § 965 PTEP
§ 959(c)(1) PTEP in most recent annual PTEP account distributed first (with
exception for § 965 PTEP) followed by next most recent annual PTEP account
As an exception to LIFO rule, source distributions first from § 965(a) PTEP and
then from § 965(b) reclassified in § 959(c)(1) PTEP
Next follow LIFO approach and source distributions pro rata from remaining
PTEP in § 959(c)(1)
Next source distributions from § 965(a) and § 965(b) in § 959(c)(2) PTEP
Next follow LIFO approach and source distributions pro rata from
§ 959(c)(2) PTEP
Last source distributions from § 959(c)(3) non-previously taxed E&P
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Ordering Rules For Distributions to U.S. Shareholders from CFCs

 Reclassifications to § 959(c)(1) for § 956 from
§ 959(c)(2) for Subpart F PTEP
 Source reclassification from § 965(a) PTEP
first
 Source reclassification from § 965(b) PTEP
second
 Source reclassification based on LIFO
approach pro rata from remaining PTEP
groups in § 959(c)(2)
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Ordering Rules For Distributions to U.S. Shareholders from CFCs
 I.R.C. § 951(a)(1)(A) Subpart F income inclusion is limited to
CEP
 I.R.C. § 951A GILTI inclusion is not limited to CEP
 I.R.C. § 965 transition tax inclusion is not limited to CEP
 Notice 2019-01 provides rule for GILTI inclusion greater than
CEP:
 First increase § 959(c)(3) by CEP
 Second decrease § 959(c)(3) by the entire amount of the
GILTI inclusion (possibly causing deficit in § 959(c)(3))
 Third increase § 959(c)(2) E&P by GILTI
 If deficit CEP, then decrease § 959(c)(3) without any impact on
§§ 959(c)(1) and (c)(2).
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IRS Notice 2019-01 Additional Considerations
 Distributions are pro rata out of the same PTEP group across
each § 904 category
 Must track dollar basis separately for each PTEP group within
annual PTEP account
 Distributions from any PTEP group reduce the shareholder’s
stock basis
 Basis reduction rule applies even if the basis was created or
increased by an inclusion in a different PTEP group than the
one out of which the distribution is considered to be made
 Transition rules for PTEP before the effective date of new
regulations
 Transition rules will allow averaging of dollar basis if multi-year
pool instead of annual PTEP accounts
 New regulations to allow for flexibility regarding foreign tax
credit limitation and foreign currency gain or loss due to
complexity
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IRS Notice 2019-01, Example 1 - Facts
 I.R.C. § 959(c)(1):
 2016 § 951(a)(1)(B), i.e., § 956 PTEP - $25
 Total § 959(c)(1) PTEP - $25
 I.R.C. § 959(c)(2):
 2018 § 951A PTEP - $50
 2018 § 951(a)(1)(A) Subpart F PTEP - $30
 2017 § 965(a) PTEP - $100
 2017 § 965(b) PTEP - $50
 2016 § 951(a)(1)(A) Subpart F PTEP - $25
 Total § 959(c)(2) PTEP - $255
 I.R.C. § 959(c)(3) non-previously taxed E&P:
 2017 § 959(c)(3) - $20
 Total § 959(c)(3) - $20
 In 2018, FC has $125 of § 956 E&P
 In 2019, FC earns $25 of CEP with $20 allocated under § 951A
 In 2019, FC distributes $195
 In 2020, FC earns no CEP but distributes $60
 All PTEP is in single FTC limitation category for all years.
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IRS Notice 2019-01, Example 1 - Analysis
2018
 No § 956 inclusion because $255 § 959(c)(2) exceeds $125 § 956 amount
 Reclassify $125 of 2017 § 959(c)(2) to 2017 § 959(c)(1) PTEP sourced first
$100 out of § 965(a) and then $25 from § 965(b) PTEP
 Reclassification results in decrease of $100 in § 965(a) and $25 in
§ 965(b) in 2017 § 959(c)(2) and increase in 2017 § 959(c)(1)
 2019
 § 959(c)(3) increased by $25 CEP
 § 959(c)(3) decreased and § 959(c)(2) increased by $20 of 2019 § 951A
GILTI
 $195 2019 distribution first sourced to § 959(c)(1) with $100 from
§ 965(a), $25 from § 965(b), and then $25 from § 951(a)(1)(B).
 Remaining $45 of 2019 distribution sourced to § 959(c)(2) with $25 from
§ 965(b) and $20 from § 951A GILTI PTEP
 2020
 $60 distribution sourced LIFO pro rata from § 959(c)(2) PTEP with $37.5
from § 951A ($60 x $50/$80) and $22.5 from § 951(a)(1)(A) Subpart F
($60 x $30/$80)
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IRS Notice 2019-01, Example 1 – Conclusion

Notice 2019-01 Example 1 at
12/31/2020:
 I.R.C. § 959(c)(1) PTEP balance: zero
 I.R.C. § 959 (c)(2) PTEP balance: $45
 2018 § 951A - $12.5
 2018 § 951(a)(1)(A) - $7.5
 2016 § 951(a)(1)(A) - $25
 I.R.C. § 959(c)(3) PTEP balance: $25
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Director, Tax Services
Aronson LLC
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assisting clients with U.S. tax reporting and compliance for offshore
assets and foreign accounts. She provides outbound U.S. international
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countries. She also provides inbound U.S. international tax guidance to
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States. She has worked extensively in the area of U.S. international tax
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3520-A, 2555, 5713, 8832, 8833, 8840, 8843, 8854, 8938, and FBAR.
She has counseled U.S. taxpayers regarding the outbound formation,
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foreign companies. She has significant experience with U.S. Federal
nonresident tax withholding, foreign partner tax withholding, and
FIRPTA withholding. She works closely with nonresident individuals
and businesses regarding inbound U.S. real property investment. She
has assisted U.S. taxpayers with IRS amnesty program disclosures of
offshore assets and foreign accounts.
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