
WHO TO CONTACT DURING THE LIVE EVENT

For Additional Registrations :

-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)

For Assistance During the Live Program :

-On the web, use the chat box at the bottom left of the screen

If you get disconnected during the program, you can simply log in using your original instructions and PIN.

IMPORTANT INFORMATION FOR THE LIVE PROGRAM

This program is approved for 2 CPE credit hours. To earn credit you must:

ÅParticipate in the program on your own computer connection (no sharing) ðif you need to register 

additional people, please call customer service at 1 -800-926-7926 ext.1 (or 404-881-1141 ext. 1).  

Strafford accepts American Express, Visa, MasterCard, Discover.

ÅListen on -line via your computer speakers.

ÅRespond to five prompts during the program plus a single verification code .  

ÅTo earn full credit, you must remain connected for the entire program.
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FOR LIVE PROGRAM ONLY



Tips for Optimal Quality

Sound Quality

When listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, please e -mail sound@straffordpub.com

immediately so we can address the problem.
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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERSõ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser.



Form 709 Gift Tax 

Reporting of Transfers of 

Fractional Interests to 

Trusts
Identifying Fractional Interest Gift Structures, Complying with 

Valuation Discount and Substantiation Rules



I. Gifting Fractional Interests to Trusts

A. Using Fractional Interests to Obtain Valuation Discounts

B. Types of Fractional Interests

C. Statutory Authority

Å IRC § 2501: Gift tax

Å IRC §2512(a): ñIf the gift is made in property, the value thereof at the date of 

the gift shall be considered the amount of the gift.ò

Å Treas. Reg. § 25.2512-1: Valuation of property--

ñSection 2512 provides that if a gift is made in property, its value at the date of the 

gift shall be considered the amount of the gift. The value of the property is the 

price at which such property would change hands between a willing buyer and 

a willing seller, neither being under any compulsion to buy or to sell, and both 

having reasonable knowledge of relevant facts.ò

Å See also: Treas. Reg. § 25.2512-3: Valuation of interest in business.
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I. Gifting Fractional Interests to Trusts

D. Proportionate value of the asset Í fair market value.

E. Rev. Rul. 59-60

Å Nature and history of entity

Å Economic and industry outlook

Å Book value and financial condition of entity

Å Earnings potential

Å Dividend-paying capacity

Å Existence of goodwill / other intangibles

Å Sales of same interest and subject block of stock

ñAlthough it is true that a minority interest in an unlisted corporation's stock is more 
difficult to sell than a similar block of listed stock, it is equally true that control of a 

corporation, either actual or in effect, representing as it does an added element of value, 
may justify a higher value for a specific block of stock.ò

F. Discounts for lack of marketability and control; control premium
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I. Gifting Fractional Interests to Trusts

G. Identifying fractional interest gifts in trust documents.

H. Trust Transfer Article:

ñAll my interests in the assets listed on Schedule A, which together with any 

assets later added to this Trust are referred to as the óTrust Estate.ô  The Trustee 

acknowledges receipt of the current Trust assets and agrees to hold the Trust 

Estate as set forth in this trust instrument.ò

I. Schedule A

J. Separate Assignments

K. Future Assignments: who can transfer, requirements for acceptance
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II. Types of property commonly divided into 
fractional transfers

ÁReal Estate

ÁCommercial Real Estate

ÁIndustrial Real Estate

ÁMulti-Family Real Estate

ÁLarge Real Estate Portfolios

11



II. Types of property commonly divided into 
fractional transfers

ÁReal Estate/Operations Hybrid

ÁVineyards

ÁFarms

ÁRanches
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II. Types of property commonly divided into 
fractional transfers - continued

ÁOperating Companies

ÁManufacturing

ÁDistribution

ÁMulti-Family Real Estate

ÁFamily Limited Partnerships

ÁLLC

ÁC-Corp

ÁS-Corp

ÁLLP
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II. Types of property commonly divided into 
fractional transfers - continued

ÁOther closely held assets

ÁArt

ÁInvestment securities 

ÁMiscellaneous
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III. Trusts Funded by Transfers of Fractional Interests

A. Any irrevocable trust

Å Defective Grantor Trust (Gift/Sale)

Å Qualified Personal Residence Trust

Å Grantor Retained Annuity Trust

B. Funding language

Å Description of property

Å 43 shares of Company Inc.

Å An undivided Twenty-Six Percent (26%) interest in the real property 
located at 123 Drive St.

Å A Thirty-Five (35%) non-voting membership interest in Family, LLC

Å Defined Value/Formula Clauses
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III. Trusts Funded by Transfers of Fractional Interests

B. Funding language (continued)

Å Defined Value/Formula Clauses

Å The Wandry Clause (T.C. Memo 2012-88 (March 26, 2012)
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IV. Valuation discounts and appraisal 
requirements

ÁUnder current regulations, if business conditions exist that cause a 

minority shareholderôs interest to be subject to lack of control and/or lack 

of marketability factors, even in the absence of business and owner 

agreements restricting the rights of shareholders, discounts are 

appropriate.

ÁKey is proper ïand supported! ïapplication of said discounts.

ÁWithin a comprehensive valuation.
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IV. Valuation discounts and appraisal 
requirements

ÁAccepted methods for valuation

ÁIncome Approach

ÁMarket Approach

ÁCost Approach

Reasonableness and acceptance of each approach depends on the asset in 

question.

Income-generating assets (e.g. operating companies) require a different 

valuation approach as compared to non-operating assets that may be gifted.

Real property appraisal expertise needed for real estate, art, etc. 

Á Often plug non-operating appraisals into valuation discount report.
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IV. Valuation discounts and appraisal 
requirements

ÁSection 2704 has created turmoil over the years, however:

ÁThe U.S. Treasury Department on October 4, 2017, released a final report 
with recommendations for specific actions to mitigate the burden imposed 
by regulations previously identified as either imposing an undue financial 
burden on taxpayers, or adding excessive complexity to the tax system. 

ÁA related Treasury release states that the proposed regulations under 
section 2704 would be withdrawn because they:

Áñéwould have hurt family-owned and operated businesses by limiting 
valuation discounts. The regulations would have made it difficult and costly 
for families to transfer their businesses to the next generation.ò

Discounts, as long as properly applied, and supportable, are acceptable for 

gift & estate tax purposes.
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IV. Valuation discounts and appraisal 
requirements

ÁStraight from the horseôs mouth:

Áhttps://s3.amazonaws.com/public-inspection.federalregister.gov/2017-

22776.pdf

ÁE.O. 13789 further instructs the Secretary to submit to the President by 

September 18, 2017, a final report that recommends specific actions to 

mitigate the burden imposed by regulations identified in the interim report. 

The Secretary published this final report in the Federal Register (82 FR 

48013), recommending a complete withdrawal of the proposed 

regulations to mitigate their potential burden. To implement the 

Secretaryôs recommendation, the Treasury Department and the IRS, are 

withdrawing the proposed regulations. 
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IV. Valuation discounts and appraisal 
requirements ïCommon Applicable Discounts
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Marketability has to do with ñthe ability to convert the business (or asset) 

ownership interest (at whatever ownership level) to cash quickly, with minimum 

transaction and administrative costs in so doing and with a high degree of 

certainty of realizing the expected amount of net proceeds.ò

Many gifted assets do not have readily available public markets.



IV. Valuation discounts and appraisal 
requirements
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IV. Valuation discounts and appraisal 
requirements
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IV. Valuation discounts and appraisal 
requirements

ÁThe Mandelbaum & Other Factors: In 1995, the US Tax Court ruled in 
Bernard Mandelbaum, et al. v. Commissioner of Internal Revenue, TC 
Memo. 1995-255, (June 12, 1995) and provided additional guidance in 
determining a DLOM. In deciding the case, Judge David Laro provided a 
list of factors he believed should be considered in determining an 
appropriate DLOM. The ten factors noted by the court were as follows:

1) Private versus public sales of the stock;

2) Financial statement analysis;

3) Companyôs dividend policy;

4) Nature of the company, its history, its position in the industry and its 
economic outlook;

5) Companyôs management;
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IV. Valuation discounts and appraisal 
requirements

ÁThe Mandelbaum & Other Factors: Continued:

6) Amount of control in transferred shares;

7) Restrictions on transferability of stock;

8) Holding period for stock;

9) Companyôs redemption policy; and

10) Costs associated with making a public offering.
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IV. Valuation discounts and appraisal 
requirements

ÁProtective Put Analysis

ÁIf a common stockholder were able to lock in the estimated price of the 
investment until the expected liquidity date, the cost of locking in that 
price could be studied through put option analysis. A put on the allocated 
value would lock in the common shareholderôs price by providing 
protection from downside risk. If the stock price were lower than the 
allocated value over the term, the put would protect the investor from this 
downside risk, since the common stock holder would be able to sell 
his/her shares at the put strike price.

ÁExamples:

ÁFinnerty Model

ÁChaffe Model

ÁEuropean Put
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IV. Valuation discounts and appraisal 
requirements
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The degree of control, or lack thereof, in a specific business or asset can vary 

from a small minority interest with no control attributes to a 100.0% controlling 

interest. As such, DLOCs vary depending on the types of control attributes 

present and the associated prerogatives of control.



IV. Valuation discounts and appraisal 
requirements

Factors impacted by presence or lack of control:

ÁElect directors, appoint management and hire employees;

ÁDetermine compensation and benefits for directors, management and employees;

ÁEnter into/award binding contracts;

ÁDeclare and pay dividends, as well as control other company reinvestment 
policies;

ÁRegister stock with the securities regulatory authority for a public offering;
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IV. Valuation discounts and appraisal 
requirements

Factors impacted by presence or lack of control (continued):

ÁRepurchase outstanding stock or issue new shares;

ÁBuy, sell or hypothecate company assets;

ÁMake acquisition, divestiture and other related decisions;

ÁMake policy changes in the company;

ÁChange terms of the articles of incorporation or operating agreement; and

ÁBlock any of the actions above.
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IV. Valuation discounts and appraisal 
requirements

Quantifying Control Discounts:

ÁClosed End Fund Studies

ÁMergerstat Review Data

ÁS&P Capital IQ, etc.

ÁPublic company transactions
ÁObservable premium pre and post-announcement
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IV. Valuation discounts and appraisal 
requirements

Ultimately, the success of applied discounts will rely on:

ÅQuantitative support

ÅQualitative support

ÅUse of multiple methods of support, where possible

ÅMaking sense both on bottoms-up and top-down analysis

ÅConnect with all observable context in a reasonable way
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V. Reporting fractional gifts and discounts

A. Precise descriptions of gift on Form 709

Å Consider using an attachment or continuation sheet to describe the 

transfer as you might with a GST severance.

B. Use a qualified appraiser; timely appraisal

C. Potential discounts

Å Minority / fractional interest (lack of control)

Å Aggregation arguments

Å Lack of Marketability

Å Distinct from minority interest discount (possible for majority 

fractional interests)
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V. Reporting fractional gifts and discounts

D. Important follow-up steps

Å Record-keeping: Capital accounts should accurately reflect the transfer

Å Income tax reporting: Ensure that the entityôs income tax reporting is 

accurate and consistent w/ the transfer (likely Form 1065 and K-1)

* * *
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