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Expansion of Whistleblower Protection

 Expands anti-retaliation protection to independent contractors
— Pre-amendments: limited to retaliation against employees
— Post-amendments: retaliation against “employees, contractors and agents”
« Individual has a claim if he/she Is “discharged, demoted, suspended,
threatened, harassed, or in any other manner discriminated against”
because of lawful acts done

o Authorized relief includes reinstatement, two times back pay plus
Interest, special damages and attorneys’ fees

« Other anti-retaliation protections may exist

— American Recovery and Reinvestment Act of 2009, § 1553
— State law
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Expansion of DOJ Investigative Tools

 Expands use of Civil Investigative Demands (“CID")

— CID can compel production of documents, interrogatory responses or oral
testimony
— Pre-amendments

 CID must be signed personally by Attorney General (no delegation)

 Materials gathered by CID may not be shared with other governmental agencies
(or individuals) absent a showing of substantial need

— Post-amendments
» A‘designee” for the Attorney General may issue CIDs
 Materials gathered by CID may be shared with qui tam relator

 The “official use” of materials gathered by CID defined broadly to include
disclosure to other state and federal agencies

o CID authority supplements existing governmental subpoena
authority (i.e., grand jury, OIG, HIPAA subpoenas)
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Revisions to Statute of Limitations

* Filing a qui tam complaint tolls the statute of limitations

— Pre-amendments: some courts held that an amended complaint or DOJ
complaint in intervention does not relate back to the original qui tam
complaint

« United States v. Baylor University Medical Center, 469 F.3d 263 (2nd Cir. 2006)

— Post-amendments: DOJ complaint in intervention relates back to original qui
tam complaint if the DOJ complaint “arises out of the conduct, transactions or
occurrences set forth or attempted to be set forth” in the earlier complaint

« False Claims Act statute of limitations is the greater of

— 6 years from the date of violation; or
— 3 years from the date the facts material to the violation are know by the
government, but in no event more than 10 years from the date of violation
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Implications for Healthcare Providers

e Increased risk of investigation

* Increased cost of investigation

* Increased risk and scope of liability
— E.g., door open to application of the FCA to Medicare Advantage plans

* Increased repayment obligations
* Increased retaliation exposure

« Core defenses to unfounded allegations still exist
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Enforcement Trends

« Whistleblowers and health care remain on the forefront

— Federal FY2008 settlements and judgments exceeded $1.34 billion

— 83% of the dollars recovered involved health care companies (FFY2008)
— 69% of new cases were qui tam actions (FFY2008)

— Historically, DOJ intervenes in only 22% of qui tam cases in (1987-2008)

* www.usdoj.gov/opa/pr/2008/November/fraud-statistics1986-2008.htm

» Health Care Fraud Prevention and Enforcement Action Team
(HEAT)

— Creation announced May 20, 2009

— HEAT includes top level enforcement staff from DOJ and HHS
— Stated goals include expanded data sharing between agencies
— DOJ and HHS will create a new HEAT website
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Enforcement Trends, cont’d

o Deficit Reduction Act of 2005

— Mandated employee “education” regarding false claims laws, including
whistleblower provisions and employee retaliation protections
— Applies to providers with more than $5 million in Medicaid reimbursement

+ 42 U.S.C. § 1396a(a)(68)

o State FCAs and Federal Medical Assistance Percentage (FMAP)

— DRA provides for a 10% increase in state share of federal recoveries if state
has a comparable false claims law (including a qui tam provision)

« HHS-OIG has authority to review state false claim laws (20 states have
requested review; 14 deemed to meet standard for the 10% increase)

— CMS letter SHO #08-004 (Oct. 28, 2008) demands federal share of state
recoveries without reduction for investigative costs or relator’s share

« Alabamav. CMS, M.D. Ala., No. 2:08-cv-00881 (action to invalidate letter)
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May 20, 2009 — President Obama Signs FERA
- Fraud Enforcement and Recovery Act of 2009

Included Amendments to the Federal Civil False Claims Act

31 U.S.C. Sections 3729, et seq.

Last Revised in 1986

- 1986 Amendments represented substantial revisions intended to increase
enforcement and strengthen the statute’s qui tam provisions

FERA Amendments Marked the End of a Two Year Legislative
Process Launched by the Relators’ Bar to Correct What They
Viewed as Misinterpretations and Unintended Consequences
of the Statute and it’s Qui Tam Provisions

© 2009 Hogan & Hartson LLP. All rights reserved.
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FCA Corrections Act of 2007
- Senate Bill 2041(Grassley, Leahy, Durbin and Specter)

— Advertised as “technical’ changes as “narrowly tailored” to “correct” three
court decisions were actually a virtual rewrite of the statute

— In fact, represented a dramatic expansion of the scope of the FCA and
whistleblowers’ ability to litigate

— Changes all favored whistleblowers over defendants and the US
- Example: Authorized government employees to sue as Relators

- Example: Almost nothing a public disclosure, almost everyone an original source
— Several contrary to positions taken by Courts and, notably, DOJ

- House Resolution 4854 (Berman and Sensenbrenner)

— Amendments included, but went well-beyond, Senate bill

— Further expansion of liability and Relators’ license to litigate

- Example: Repeal of Rule 9(b), but only for Relators

© 2009 Hogan & Hartson LLP. All rights reserved.
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S.B. 2041 and H.R. 1788

- Both bills were reported out of respective Judiciary Committees

- Administration (DOJ) maintained objections

— Opposition to government employee Relator provisions on good
government grounds

— Opposition to overpayment provision by hospitals and research
Institutions gave rise to concerns among Congressional leadership

- Neither bill brought to the floor

© 2009 Hogan & Hartson LLP. All rights reserved.
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Two of Three Vehicles Moved Through Congress

- Senate Bill 386, the Fraud Enforcement and Recovery Act of 2009
(Grassley, Leahy, Durbin, Whitehouse)

-~ FCA among slate of proposals to combat mortgage, TARP and
stimulus fraud

— Learning the lessons of 2008, focused only on liability provision
amendments favored by DOJ, eliminated Relators’ wish list from
Senate FCA Corrections Act of 2007, and tweaked the language to
reduce opposition

- House Resolution 1788, the False Claims Corrections Act of 2009
(Berman, Sensenbrenner)

— Essentially the same as the 2007 House bill, including the Relators’
wish list

- Senate Bill 458, the False Claims Clarifications Act of 2009
(Grassley)

© 2009 Hogan & Hartson LLP. All rights reserved.

HOGAN &
HARTSON



HOGAN &

111t Congress and the FCA HARTSON

Outcome
- S.B. 386 FCA provisions passed the Senate, subject to the Kyl Amendment,

— Intended to ensure that liability would not be imposed for
overpayments that remained subject to a later reconciliation by
contract, reg or statute

- H.R. 1788 died during negotiations over overpayment liability

— A compromise required Berman to address concerns raised by several
members (e.g., Maffei, Lofgren, Smith) concerning the impact of the
amendments on hospitals and research institutions

— Suddenly, House took up FERA and dropped the Berman bill

— Only a few relatively innocuous procedural changes were moved from
the Berman bill into FERA

© 2009 Hogan & Hartson LLP. All rights reserved. —



; HOGAN &
FERA Amendments — Overview HARTSON

- Recodified the Liability Provisions of the FCA

- Few, limited amendments to the qui tam or other procedural provisions

- Broader Definition of “Claim”

- Intended to reach claims of subcontractors, regardless of whether submitted to,
paid by or approved by the United States, and claims submitted to the United
States for money it holds on behalf of others

- Recognition that “Materiality” of Falsity to Payment is and
Element, but Adoption of an Objective Definition Thereof

- Removal of Requirement that Defendant Submitted a False
Statement Purposefully “To Get” a False Claims Paid

- Similar amendment to delete “intent to defraud” from a seldom used provision
concerning the return of Government money or property

- Expansion of Conspiracy Provision to Cover Any Violation

© 2009 Hogan & Hartson LLP. All rights reserved.
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Reverse False Claims and Overpayment
Obligations

Old 31 U.S.C. 83729(a)(7)

“Any person who... knowingly makes, uses, or caused to be
made or used, a false record or statement to conceal, avoid,
or decrease an obligation to pay or transmit money or
property to the Government....”

New 31 U.S.C. §3729(a)(1)(G)

“Any person who... knowingly makes, uses, or causes to be
made or used, a false record or statement material to an
obligation to pay or transmit money or property to the
Government or knowingly conceals or knowingly and
Improperly avoids or decreases an obligation to pay or
transmit money or property to the Government...”
(emphases added).
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Key Defined and Undefined Terms

“Material” 31 U.S.C. 83729(b)(4)

*having a natural tendency to influence, or be capable of
Influencing, the payment or receipt of money or property.”

“Obligation” 31 U.S.C. 83729(b)(3)

“an established duty, whether or not fixed, arising from an
express or implied contractual, grantor-grantee, or licensor-
licensee relationship, from a fee-based or similar
relationship, from statute or regulation, or from the retention
of any overpayment...” (emphases added).

Undefined Terms:

“Established duty... arising from”

“Overpayment”

crowellrgmoring




Unpacking 83729(a)(1)(G)’s Three
Actionable Offenses

First: ‘knowingly makes or uses a false record or statement
[that has a natural tendency to influence or is capable of
Influencing the payment]... of an [established duty] to pay the
Government’

Interpretation and application will be difficult

Make / use false record or statement to what end?

Previously: to “conceal, avoid, decrease”
Elsewhere: “for payment or approval”, “to defraud”, “to get”
Now? To do anything? For any end? Any making or use?

Second: ‘knowingly conceals an [established duty] to pay or
transmit money or property to the Government’

Expansion: actionable without making / using false record or false
statement

What does ‘conceal’ mean in absence of false record / statement?

crowellrgmoring




Unpacking 83729(a)(1)(G)’s Three
Actionable Offenses, cont.

Third: ‘knowingly and improperly avoids or decreases
an [established duty] to pay or transmit money or
property to the Government’

Expansion: actionable without use of record or statement
Expansion: actionable without falsity

Expansion: actionable without actus reus

crowellrgmoring




What Was An “Obligation” / “Established
Duty” under old (a)(7)?

“Obligation” was an operative term under (a)(7), but defined
only by the courts, e.g.:

U.S. ex rel. Prawer v. Verrill & Dana, 946 F.Supp. 87
(D. Me. 1996)

‘Obligation’ does not include potential liabilities, only current liabilities

U.S. v. Q Int’l Courier, Inc., 121 F.3d 770 (8™ Cir. 1997)

‘Obligation’ does not include penalties due to undeclared violations of
laws/regulations, or instances where administrative or prosecutorial discretion
could interfere, or where selection of various applicable penalties and
sanctions has not been made

American Textile Mfrs. Inst. v. The Limited, Inc., 190
F.3d 729 (6% Cir. 1999)

‘Obligation’ does include acknowledgement of indebtedness, court judgment,
administrative judgment, contractual duty... but not “contingent” obligations,
l.e., those “that will arise only after the exercise of discretion by government
actors”

crowellrgmoring




What Is An “Obligation” / “Established
Duty” under new (a)(1)(G)?

Consistent with previous jurisprudence?

“Obligation” now defined by statute as an “established duty...
arising from” any one of eight prescribed sources:

Express contractual relationship
Implied contractual relationship
Grantor-grantee relationship
Licensor-licensee relationship
Fee-based or similar relationship
Statute

Regulation

Retention of overpayment

crowellrgmoring




Potential Sources of “Obligations” /
“Established Duties”

Contractual Relationships
Enrollment agreement (CMS Form 855)
EDI agreement, 85? (CMS Form 8275)
Medicare Participating Physician or Supplier Agreement, 817
Corporate Integrity Agreement
Certification of Compliance Agreement
Statutes
42 U.S.C. 81320a-7b(a)(3)

But see U.S. ex rel. Reagan v. East Texas Medical Ctr. Reg. Healthcare Sys.,
274 F.Supp.2d 824, 855 (S.D. Tex. 2003)

42 U.S.C. 81395nn(g)(2)

Requires refunds, but only to individuals

crowellrgmoring




Potential Sources of “Obligations” /
“Established Duties”, cont.

Statutes
42 U.S.C. 81395u(b)(3)(B)(ii)
42 U.S.C. §1395cc(a)(1)(C)

Require refunds, but only to beneficiaries
42 U.S.C. §1395y(b)(2)(B)(ii)

Requires refunds to Medicare program, but as made by primary plans
42 U.S.C. 81395gg

Authorizes payment adjustments and offsets
42 U.S.C. §1320a-7b(b)

At best, implies that claims would not have been paid had violation been
known.... Insufficient.

18 U.S.C. 88669, 1347

USAOQO assertions that these give rise to “obligations” under (a)(7)

crowellrgmoring




Potential Sources of “Obligations” /
“Established Duties”, cont.

Regulations
42 C.F.R. 8411.353(d)

Requires refunds to Medicare program

Beyond scope of APA rulemaking authority?

42 C.F.R. §489.20(h)

Refund, to Medicare program, amounts also paid by primary payor

42 C.F.R. 8405.371

CMS and its agents authorized to recoup overpayments

42 C.F.R. 8413.20

Accurate reporting on cost reports, credit balances

crowellrgmoring




Potential Sources of “Obligations” /
“Established Duties”, cont.

Regulations

42 C.F.R. §1003.102(b)(9)
CMP for failure to refund in accordance with 8411.353(d)

Overpayment proposed rule, 67 Fed. Reg. 3662 (Jan.
25, 2002)

“Report overpayments and establish the timeframe and process for making
those reports.”

“Obligation to... return overpayments is derived from 42 U.S.C. §1395gg”
CMS’ Suggested Overpayment Refund Form (to FIs)

17 “reason codes” for source of overpayment
Constitutional, APA rulemaking concerns

48 C.F.R. 89.406-2

Contractors can be debarred for failing to disclose significant overpayments

crowellrgmoring




Potential New Source of “Obligation” /
“Established Duty”?

June 18, 2009 House Health Care Reform “Discussion Draft” Bill,

81641 - “Reports on and Repayment of Overpayments Identified
through Internal Audits and Reviews”

(1) REPORTING AND RETURNING OVERPAYMENTS.—If a person knows of an
overpayment, the person must—

(A) report and return the overpayment to the Secretary, the State, an intermediary, a
carrier, or a contractor, as appropriate, at the correct address, and

(B) notify the Secretary, the State, intermediary, carrier, or contractor to whom the
overpayment was returned in writing of the reason for the overpayment.

(2) TIMING.—AnN overpayment must be reported and returned under paragraph
(1)(A) by not later than the later of the following dates:

(A) The date that is 60 days from the date the overpayment is identified; or

(B) The date on which payment is required by the applicable claims appeal or reconciliation
process provided by law, regulation, or program procedures.

Any known overpayment retained later than the applicable date specified in this
paragraph creates an obligation as defined in section 3729(b)(3) of title 31 of the
United States Code.

(3) DEFINITIONS.—In this subsection:

(A) OVERPAYMENT.—The term “overpayment” means any funds that a person receives
under title XVIII or XIX in excess of amounts payable to the person under such title....

crowellrgmoring




Potential Sources of “Obligations” /
“Established Duties”, cont.

Retention of overpayment

What is an “overpayment”?

Overpayment proposed rule, 67 Fed. Reg. at 3665: “Medicare funds a
provider, supplier, an individual, or other entity, including a [MCO] contracting
with CMS... has received in excess of amounts payable under the Medicare
statute and regulations.”

Caused by:
Lack of Medicare eligibility
Medicare improperly pays primary
Not statutorily covered
Not medically necessary
Payment amount is incorrect and excessive

When does (can?) an “established duty” to pay the Government
“arise from” a mere retention of an overpayment?

Equitable theories of recovery?

crowellrgmoring




Other 83729(a)(1)(G) Issues

“Avoiding”
Is simply not repaying an overpayment enough? Or is more required?
“Improperly” / Timing

Clear intent to protect hospitals’ retention of “overpayments” during cost
report year / reconciliation period

Does this mean overpayments to hospitals can occur only after final cost
report is finally closed out?

Does this mean all other overpayments retained by all other payees must
be repaid instantly? Implications for Stark Law violations?

What if an appeal has been filed?

Overpayments made before FERA can be actionable if knowingly
retained today....

New and old Stark Law violations now actionable in and of themselves
and under FCA without falsity / false certification theory

crowellrgmoring




Conspiracy

Old 83729(a)(3): “conspires to defraud the
Government by getting a false or fraudulent claim
allowed or paid”

New 83729(a)(1)(C): “conspires to commit a violation
of subparagraph (A), (B), (D), (E), (F), or (G)”

crowellrgmoring
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United States of America, ex rel; ALFRED J
LONGHI, JR Plaintiff--Appellee
V.
UNITED STATES OF AMERICA Intervenor--
Appellee
V.

LITHIUM POWER TECHNOLOGIES INC;
MOHAMMED ZAFAR A MUNSHI Defendants--
Appellants
No. 08-20194

United States Court of Appeals, Fifth Circuit.
No. 08-20306

July 9, 2009

Appeal from the United States District Court for the
Southern District of Texas

Before HIGGINBOTHAM, BENAVIDES, and
STEWART, Circuit Judges.

CARL E. STEWART, Circuit Judge:

In 2002, Alfred J. Longhi, Jr. ("Longhi"), a former
employee of Lithium Power Technologies, Inc.
("Lithium Power"), filed a qui tam suit under the
False Claims Act ("FCA"), 31 U.S.C. § 3729, against
Lithium Power and its president, Mohammed Zafar
A. Munshi (jointly, "the Defendants"). In 2005, the
United States of America intervened in the suit.
Longhi and the United States of America (jointly,
"the Government") alleged that the Defendants en-
gaged in an elaborate pattern of false statements to
secure research grants from the federal government.
Ultimately, the district court granted the Govern-
ment's motions for summary judgment on liability
and damages. The court awarded nearly $5 million in
damages and penalties, and the parties voluntarily
dismissed the remaining claims in the lawsuit. The
Defendants moved for reconsideration, and the dis-
trict court denied that motion and entered a final
judgment. Longhi then filed a motion for statutory

attorneys' fees, which the district court granted in
full. The Defendants now appeal the district court's
finding of liability, award of damages, and award of
attorneys' fees to Longhi. We AFFIRM.

I. FACTUAL AND PROCEDURAL
BACKGROUND

In 1982, Congress established the Small Business
Innovation Research ("SBIR") program. The goal of
the SBIR program is to provide research assistance to
small businesses in order to maintain and strengthen
the competitive free enterprise system and the na-
tional economy. See 15 U.S.C. 8 638(a). Congress
directed each federal agency with a research and de-
velopment budget exceeding $100 million to estab-
lish a SBIR program and to provide some fraction of
its budget to small businesses. 15 U.S.C. § 638(f).
Each federal agency with a SBIR program was
charged with selecting awardees for its SBIR fund-
ing. 15 U.S.C. § 638(q).

The Department of Defense ("DoD") administers a
SBIR program in which twelve military components
participate. The DoD identifies specific research pro-
jects that it is interested in funding and allows small
businesses to seek SBIR grants for these projects.
DoD's program solicitations explicitly state that
knowingly and willfully making any false, fictitious,
or fraudulent statements or representations may be a
felony under the Federal Criminal False Statements
Act, 18 U.S.C. § 1001. After receiving proposals, the
DoD selects those that they perceive offer the best
value to the government and nation. The merits of a
SBIR proposal are in part measured by an examina-
tion of the applicant's qualifications. The DoD spe-
cifically considers the: (1) key personnel available to
perform the research, (2) facilities and equipment
available to the applicant, and (3) scope of any previ-
ously funded work performed by the applicant that
may be similar to that proposed. When the DoD se-
lects a proposal for funding, the agency enters into a
contract with the recipient that governs the terms
under which the funds are disbursed. The DoD gen-
erally does not verify all of the information submitted

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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in a proposal, and it depends heavily on the integrity
of SBIR applicants.

Under the DoD's SBIR program, there are two types
of SBIR grants. A Phase | research grant is intended
for the recipient to determine the scientific, technical,
and commercial merit and feasibility of ideas submit-
ted under the SBIR program. These grants typically
range from $60,000 to $100,000 and cover at most a
nine-month period. If the DoD determines that the
Phase | grant recipient demonstrates that future re-
search may potentially yield a product or process of
continuing importance to the DoD and the private
sector, it can award a Phase Il grant. Phase Il grants
are only available to applicants who previously re-
ceived a Phase | award and are aimed at research or a
research and development effort. A Phase Il grant is
expected to produce a well-defined, deliverable pro-
totype and typically ranges from $500,000 to
$750,000 over a two-year period. During Phase 111 of
a research and development project, the applicant is
expected to obtain funding from the private sector or
non-SBIR government sources to develop the proto-
type into a viable product.

In 1998, Munshi founded a small business, Lithium
Power. Lithium Power designs and manufactures
specialized lithium-based batteries for commercial
and government applications. Munshi is Lithium
Power's majority shareholder, president, chief execu-
tive officer, and chairman of the board.

The Defendants submitted four proposals-two to the
Ballistic Missile Defense Office ("BMDO") and two
to the Air Force-to receive Phase | and Il SBIR grants
for research that could lead to the development of
very thin rechargeable batteries. In connection with
the four SBIR grants, the Defendants submitted more
than fifty invoices to the BMDO and the Air Force
for payment and received more than $1.6 million.

Lithium Power's four SBIR proposals contained the
false claims at issue in this case. In 2000, the relator
[FN1] in this action, Longhi, joined Lithium Power
as Vice President for Sales and Marketing. During
2001 and 2002, Longhi began to suspect that the De-
fendants were defrauding the federal government. He
began documenting what he believed was the Defen-
dants' pattern of fraudulent conduct and investigating

a means to stop the fraud. In August 2002, Longhi
began working with counsel to prepare his FCA case,
and he met with the Government on September 20,
2008. One month later, Munshi told Longhi that "due
to tough economic times" Longhi would be placed on
a three-day work week beginning November 2, 2002,
and receive a 40 percent decrease in compensation.
Longhi informed Munshi that he could not afford the
extreme decrease in pay and needed to sell his Lith-
ium Power stock to raise capital. On November 4,
2002, Munshi told Longhi that he would be laid off
within two weeks and offered to buy Longhi's stock
for between $80,000 and $90,000. On November 6,
2002, Munshi explained that the stock sale would be
the subject of a more detailed agreement.

FN1. Suits to collect statutory damages and
civil penalties under the FCA may be
brought by the Attorney General or by a pri-
vate person, known as a relator, in the name
of the United States. An action brought by a
relator is commonly referred to as a qui tam
action. See 31 U.S.C. § 3730(a) and (b)(1).

On November 18, 2002, Longhi filed a qui tam ac-
tion against the Defendants to recover statutory dam-
ages and civil penalties under the FCA. On Novem-
ber 21, 2002, Munshi provided Longhi with a copy of
the stock sale agreement. On November 25, 2002,
Munshi laid off Longhi. The agreement for the sale
of stock contained a provision stating that Longhi
personally agreed to release the Defendants from
pending claims or lawsuits and agreed not to sue the
Defendants for the loss of Longhi's job. The original
covenant also disallowed Longhi to sue "for any
other reason," but Longhi objected to this language
and it was changed to "for any other matter prior to
execution of" the agreement to sell the stock. The
agreement was executed by the parties on November
29, 2002, eleven days after Longhi filed suit against
the Defendants. Munshi's wife paid Longhi $80,000
for the stock.

Longhi's qui tam action accused Lithium Power of
double billing and of billing for work that was never
completed in connection with twenty-one different
contracts. The United States investigated and inter-
vened in 2005 in connection with Longhi's allega-
tions pertaining to fraudulent billing on the four

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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SBIR grant proposals. The Defendants denied
Longhi's allegations, and the Government failed to
uncover evidence that supported Longhi's allegations.

On November 9, 2006, the Government filed a mo-
tion for partial summary judgment as to liability and
argued that the undisputed record evidence demon-
strated that the Defendants had, at a minimum, shown
a reckless disregard for the truth regarding many of
the representations in their four SBIR grant propos-
als. On December 22, 2006, the Defendants filed a
cross-motion for partial summary judgment. The dis-
trict court granted the Government's motion for par-
tial summary judgment on March 23, 2007. The dis-
trict court stated that fraudulently inducing the Gov-
ernment to provide funding for a project could give
rise to FCA liability, even if the statements on par-
ticular invoices submitted in connection with the pro-
ject were true. The district court explained that the
Government needed only to demonstrate that the De-
fendants either were willfully blind to the falsity of
the statements or acted with an extreme form of neg-
ligence in making those statements.

In determining the merits, the district court examined

five separate categories of statements in the Defen-
dants' SBIR proposals. First, the district court ex-
plained that the Defendants' BMDO Phase 1l proposal
falsely stated that Lithium Power was incorporated in
1992. Second, the district court concluded that the
Defendants misrepresented the key personnel who
would be conducting the research work in three of the
four proposals. The district court noted, however, that
the misrepresentations as to key personnel resulted
from mere negligence, and the court discounted this
evidence. Third, the district court determined that
Lithium Power knowingly falsified statements re-
garding its facilities and equipment. Fourth, the dis-
trict court concluded that the Defendants acted with
reckless disregard to the falsity of statements by rep-
resenting that Lithium Power had cooperative ar-
rangements with the University of Houston and Poly-
hedron Laboratories. Fifth, the district court noted
that the Defendants failed to disclose in its Air Force
SBIR grant proposals that Lithium Power had previ-
ously undertaken related work in connection with a
BMDO SBIR grant.

The district court then assessed whether these false

statements, omissions, and misrepresentations were
"material." The district court explained that under the
FCA materiality requires that the false statement in
question have a natural tendency to influence or be
capable of influencing a decisionmaker. The district
court concluded that the Government offered ample
summary judgment evidence that the misrepresenta-
tions were actually material.

The Government then moved for summary judgment
on damages. The district court held that the Govern-
ment suffered damages in the amount of the grants it
paid out to the Defendants in connection with their
deceptive proposals-$1,657,455. The court tripled
that amount, as required by the FCA, and awarded
$4,972,365 in damages. The district court rejected the
Defendants' contention that the damages should be
reduced to reflect the benefit the United States re-
ceived from the battery research that Lithium Power
performed.

The parties stipulated to a voluntary dismissal of the
Government's remaining claims and the Defendants'
counterclaims without prejudice. Longhi's claims
regarding the other seventeen contracts, that the Gov-
ernment did not intervene in, were among those dis-
missed. The district court entered final judgment for
the Government based on that stipulation. The De-
fendants appeal the district court's finding of liability
and damages award. [FN2]

FN2. The Defendants' appeal regarding the
district court's finding of liability and dam-
ages award is found in case No. 08-20194.

On February 5, 2008, Longhi filed a motion for
statutory attorneys' fees and final judgment. On Feb-
ruary 25, 2008, the Defendants objected to Longhi's
motion on a variety of grounds. Specifically, the De-
fendants stated that Longhi's motion for attorneys'
fees failed to segregate the hours worked by his at-
torney on contracts and claims for which Longhi was
not the prevailing party (i.e., the seventeen claims
that were dismissed). The district court did not re-
quire Longhi to segregate the time his attorneys
worked, and awarded Longhi the full amount of fees
and costs that he requested-$283,765. The Defen-
dants now also appeal the district court's award of
attorneys' fees. [FN3]
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FN3. The Defendants' appeal regarding the
district court's award of attorneys' fees is
found in case No. 08-20306.

Il. LIABILITY & DAMAGES AWARD

In appealing the district court's judgment finding the
Defendants liable and awarding damages to the Gov-
ernment, the Defendants make four arguments. First,
they allege that the district court erred in granting the
Government's motion for partial summary judgment
on the merits and finding that the Defendants violated
the FCA. Second, the Defendants argue that the dis-
trict court erred in granting the Government's motion
for summary judgment with respect to damages and
finding that the United States was entitled to recover
the full amount of the grant awards paid out to the
Defendants and to receive treble damages. Third, the
Defendants allege that the district court erred in de-
termining that their claims for release and indemnifi-
cation from Longhi were against public policy and
the text of the FCA. Finally, the Defendants contend
that the district court erred by denying their summary
judgment motions with respect to liability, damages,
and the enforceability of the release and indemnifica-
tion agreement. We discuss each of the Defendants'
arguments in turn.

A. Standard of Review

This Court reviews summary judgment orders de
novo, applying the same standards as the district
court. Langhoff Props., LLC v. BP Prods. N. Am.
Inc., 519 F.3d 256, 260 (5th Cir.2008). Summary
judgment is proper when "the pleadings, the discov-
ery and disclosure materials on file, and any affida-
vits show that there is no genuine issue as to any ma-
terial fact and that the movant is entitled to judgment
as a matter of law." Fed.R.Civ.P. 56(c). This Court
resolves any doubts and draws all reasonable infer-
ences in favor of the nonmoving party. Langhoff
Props., 519 F.3d at 260.

B. Violation of the False Claims Act

The district court granted the Government's motion
for partial summary judgment on the merits and
found that the Defendants violated the FCA. The

Defendants argue that the district court erred because:
(1) with regards to the BMDO Phase | grant, the mis-
statement of Lithium Power's date of incorporation
does not give rise to liability under the FCA because
it was an error that resulted from inadvertence or
mere negligence and was not material; (2) with re-
gards to the BMDO Phase | grant, statements regard-
ing Lithium Power's facilities did not give rise to
liability under the FCA, because the facilities were
under construction when the Defendants made the
statements and were completed by the time the gov-
ernment funded the proposal; (3) with regards to all
four grant applications, the Defendants' statements
concerning "cooperative arrangements," as opposed
to "cooperative research arrangements,” with the
University of Houston and with Polyhedron were true
and did not give rise to liability under the FCA, be-
cause they had a cooperative arrangement to use
laboratories and scientific equipment, different than a
cooperative research agreement to conduct certain
research for a defined time period, and the statement
was not material; (4) with regards to the BMDO
Phase I and Il grants and the Air Force Phase Il grant,
that statements regarding specific personnel indicated
an expectation and wish to hire those individuals, but
did not put forth that the individuals would necessar-
ily accept an offer of employment; and (5) with re-
gards to the Air Force Phase | and Il grants, the De-
fendants assert that they properly disclosed the
BMDO contracts to the Air Force when submitting
their proposals, because they informed individual Air
Force personnel of the BMDO SBIR grants. Thus,
the Defendants request that we reverse and remand
the district court's grant of the Government's motion
for summary judgment.

The Government contends that the district court
properly granted summary judgment in its favor after
correctly concluding that the Defendants' false state-
ments affected the SBIR grant selection process. The
Government argues that the Defendants violated the
FCA by submitting four SBIR proposals replete with
false statements that gave the DoD the mistaken im-
pression that Lithium Power was far more qualified
than it actually was to engage in the proposed re-
search. The Government argues that taken individu-
ally, "any one of the falsehoods would suffice to
demonstrate a violation of" the FCA. At a minimum,
the Government argues that the Defendants acted
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with a reckless disregard for the truth and presented
false claims to the DoD, allowing Lithium Power to
secure more than $1.6 million in research grants. The
Government notes that the Defendants maintain that
several of its misrepresentations were made inadver-
tently. In response, the Government argues that while
subjective inadvertence is relevant to whether the
Defendants had actual knowledge of the falsity of
their statements, it is not relevant to the objective
inquiry into whether the Defendants acted with reck-
less disregard of a statement's truth or falsity. The
Government also argues that the Defendants' repeated
false statements were material to the selection proc-
ess. The Government explains that because an appli-
cant's qualifications are a critical feature of the SBIR
evaluation process, the Defendants' falsehoods had a
natural tendency to influence and were capable of
influencing the extremely competitive process for
selecting small businesses to receive SBIR grants.
The Government maintains that each false statement
contributed to the impression that Lithium Power was
better suited to carry out the proposed research than it
actually was.

1. Legal Standard for Finding a Violation of the
False Claims Act

An individual violates the FCA when he
(1) knowingly presents, or causes to be presented,
to an officer or employee of the United States Gov-
ernment or a member of the Armed Forces of the
United States a false or fraudulent claim for pay-
ment or approval;
(2) knowingly makes, uses, or causes to be made or
used, a false record or statement to get a false or
fraudulent claim paid or approved by the Govern-
ment; [or]
(3) conspires to defraud the Government by getting
a false or fraudulent claim allowed or paid.
31 U.S.C. § 3729(a). We note that while the underly-
ing fraud that invokes the FCA differs under §
3729(a), "the statute attaches liability, not to the un-
derlying fraudulent activity or to the government's
wrongful payment, but to the claim for payment."
Harrison v. Westinghouse Savannah River Co., 176
F.3d 776, 785 (4th Cir.1999) (quoting United States
v. Rivera, 55 F.3d 703, 709 (1st Cir.1995)) (internal
quotation marks omitted).

The FCA defines the terms "knowing™ and "know-
ingly," which mean

that a person, with respect to information--

(1) has actual knowledge of the information;

(2) acts in deliberate ignorance of the truth or fal-

sity of the information; or

(3) acts in reckless disregard of the truth or falsity

of the information.
31 U.S.C. § 3729(b). In addition to the requirements
found in the text, our jurisprudence holds that a false
or fraudulent claim or statement violates the FCA
only if it is material. See United States ex rel. Thomp-
son v. Columbia/HCA Healthcare Corp., 125 F.3d
899, 902 (5th Cir.1997) (stating that the FCA "inter-
dicts material misrepresentations made to qualify for
government privileges or services") (citation and
quotation marks omitted)); see also Allison Engine
Co., Inc. v. United States ex rel. Sanders, 128 S.Ct.
2123, 2126 (2008) [FN4] (explaining that "a plaintiff
asserting a 8 3729(a)(2) claim must prove that the
defendant intended that the false record or statement
be material to the Government's decision to pay or
approve the false claim™).

FN4. The Defendants argue that Allison En-
gine Co. is inapplicable to the instant case
because false statements were made to a
government contractor and not directly to
the United States. We see no reason why the
FCA would require a materiality standard in
cases involving government contractors and
not the United States.

We have consistently recognized the requirements
discussed above, but we have not yet delineated a
succinct test recognizing each element. The Fourth
Circuit has concisely stated these various require-
ments in one test, which we adopt today: (1) whether
"there was a false statement or fraudulent course of
conduct; (2) made or carried out with the requisite
scienter; (3) that was material; and (4) that caused the
government to pay out money or to forfeit moneys
due (i.e., that involved a claim)." United States ex rel.
Wilson v. Kellogg Brown & Root, Inc., 525 F.3d 370,
376 (4th Cir.2008) (quoting Harrison, 176 F.3d at
788) (internal quotation marks omitted); see also
United States ex rel. Hendow v. Univ. of Phoenix,
461 F.3d 1166, 1177-78 (9th Cir.2006); Cf. United
States ex. rel. Mikes v. Straus, 274 F.3d 687, 695 (2d.
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Cir.2001) (utilizing a five-part test where a violation
of the FCA is shown when an individual (1) makes a
claim, (2) to the United States government, (3) that is
false or fraudulent, (4) knowing its falsity, and (5)
seeking payment from the federal treasury).

a. False or Fraudulent Statement

In the instant appeal, the Government alleges that the

Defendants engaged in a fraudulent course of conduct
by submitting false statements in the SBIR grant pro-
posals. The Government does not allege that the De-
fendants submitted false claims for payment for each
SBIR grant proposal. In certain cases, FCA liability
may be imposed "when the contract under which
payment is made was procured by fraud." United
States ex rel. Willard v. Humana Health Plan of
Texas, Inc., 336 F.3d 375, 384 (5th Cir.2003) (citing
Harrison, 176 F.3d at 787). This type of FCA claim
is characterized as fraudulent inducement. Under a
fraudulent inducement theory, although the Defen-
dants' "subsequent claims for payment made under
the contract were not literally false, [because] they
derived from the original fraudulent misrepresenta-
tion, they, too, became actionable false claims."
United States ex rel. Laird v. Lockheed Martin Eng'g
& Science Servs. Co., 491 F.3d 254, 259 (5th
Cir.2007) (citing United States ex rel. Marcus v.
Hess, 317 U.S. 537, 543-44 (1943)). [FN5]

FN5. We note that Laird outlines a two part
test "to succeed on a fraud-in-the-
inducement theory under the FCA." Laird,
491 F.3d at 259. Under the Laird test the
Government must prove that the Defendants
(1) had no intention to perform according to
the terms of the SBIR, and (2) obtained
payments under the SBIR contract that it
was not legitimately entitled. See id. (cita-
tions omitted). The second portion of this
statement could be construed as requiring
"outcome materiality," which is discussed in
detail below. Laird, however, expressly de-
clines to rule on the proper standard for as-
sessing materiality. Id. at 261 (citation omit-
ted).

b. Requisite Scienter

The Government contends that the Defendants'
fraudulent conduct was "made or carried out with the
requisite scienter." The scienter requirement comes
from § 3729(b)'s definition of the terms "knowing"
and "knowingly." We have explained that "[t]hough
the FCA is plain that 'proof of specific intent to de-
fraud' is not necessary, [the mens rea] requirement is
not met by mere negligence or even gross negli-
gence." United States ex rel. Farmer v. City of Hous-
ton, 523 F.3d 333, 338 (5th Cir.2008) (internal cita-
tion omitted). Thus, the Government must demon-
strate the Defendants had (1) actual knowledge of
falsity, (2) acted with deliberate ignorance of the
truth or falsity of the information provided, or (3)
acted with reckless disregard of the truth or falsity of
the information provided when the Defendants
fraudulently induced the BMDO and Air Force to
award them the SBIR grants. See id. at 339.

c. Materiality

The Government next argues that the false state-
ments in the SBIR grant proposals were material. "No
majority decision of this circuit has addressed the
proper standard for assessing the materiality of a
false statement under the FCA's civil-liability provi-
sions." Laird, 491 F.3d at 261. The parties and this
Court all recognize that "a false statement is material
if it has a 'natural tendency to influence, or [is] capa-
ble of influencing, the decision of the decisionmaking
body to which it was addressed.' " Neder v. United
States, 527 U.S. 1, 16 (1999) (quotation omitted)
(insertion in original); see also United States v.
Southland Mgmt. Corp. (Southland I1), 326 F.3d 669,
679 (5th Cir.2003) (en banc) (Jones, J., concurring);
United States v. Southland Mgmt. Corp. (Southland
1), 288 F.3d 665, 676 (5th Cir.2002), vacated by
grant of reh'g en banc, 307 F.3d 352 (5th Cir.2002)
(quoting_United States v. Wells, 519 U.S. 482, 489

(1997)).

In Southland I, however, we noted two different in-
terpretations of the "natural tendency to influence or
capable of influencing" standard. Southland I, 288
F.3d at 676. Some courts have defined the standard to
require "outcome materiality"--"a falsehood or mis-
representations must affect the government's ultimate
decision whether to remit funds to the claimant in

order to be 'material." " Id. (citing United States ex
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rel. Berge v. Bd. of Trs. of the Univ. of Ala., 104 F.3d
1453, 1459-60 (4th Cir.1997); United States v. In-
tervest Corp., 67 F.Supp.2d 637, 646-48
(S.D.Miss.1999)). In contrast, another court required
what is termed "claim materiality"--"a falsehood or
misrepresentation must be material to the defendant's
claim of right in order to be considered 'material’ for
the purposes of the FCA." Id. (citing United States ex
rel. Wilkins v. N. Am. Constr. Corp., 173 F.Supp.2d
601, 630 (S.D.Tex.2001)). In Southland II, five
judges of this Court suggested that outcome material-
ity is the correct standard, explaining that a statement
is material only if it actually affects the government's
decision to pay. See Laird, 491 F.3d at 261 (citing
Southland 11, 326 F.3d 669 at 679 n.3). [FN6]

FN6. Judge Jones's concurrence first ex-
plained that the accepted definition of mate-
riality for civil FCA claims "equates materi-
ality with 'having a natural tendency to in-
fluence, or [being] capable of influencing,
the decision of the decisionmaking body to
which it was addressed.' " Southland |1, 326
F.3d at 679 (quotation omitted) (insertion in
original). However, read it is entirety the
concurrence implicitly adopts and applies
the outcome materiality standard.

The Government, however, contends that these defi-
nitions are incorrect. It argues that the FCA requires
proof only that the defendant's false statements
"could have" influenced the government's payment
decision or had the "potential” to influence the gov-
ernment's decision, not that the false statements actu-
ally did so. We agree. The outcome and claim mate-
riality definitions unnecessary narrow the "natural
tendency to influence or capable of influencing" test,
which is unambiguous and easily applied. [FN7]

FN7. Adopting this test for materiality under
the FCA aligns with our test for materiality
under 18 U.S.C. § 1001, the Federal Crimi-
nal False Statements Act. Our decisions
state the test for materiality under § 1001 as
" ‘tendency' or 'capacity to influence.' " See
generally United States v. Mclntosh, 655
F.2d 80, 83 (5th Cir.1981) (citing United
States v. Krause, 507 F.2d 113, 118 (5th
Cir.1975); United States v. McGough, 510

F.2d 598, 602 (5th Cir.1975)).

The lack of ambiguity in this test is clear when we
examine the common meaning of the words used.
The Oxford English Dictionary ("OED") defines ten-
dency as "a constant disposition to move or act in
some direction or toward some point, end, or pur-
pose; leaning, inclination, bias, or bent toward some
object, effect, or result." Oxford English Dictionary
Online, www.oed.com (last visited June 15, 2009)
(defining "tendency™). The Merriam-Webster Dic-
tionary ("Merriam-Webster" ) defines tendency as "a
proneness to a particular kind of thought or action.”
Merriam-Webster Dictionary Online, www.merriam-
webster.com (last visited June 15, 2009) (defining
"tendency"). The OED has two definitions of "capa-
ble" that apply in this context: "able or fit to receive
and be affected by; open to, susceptible” and "able to
be affected by; of a nature, or in a condition, to allow
or admit of; admitting; susceptible." Oxford English
Dictionary Online, www.oed.com (last visited June
15, 2009) (defining "capable™). Merriam-Webster
defines capable as "susceptible <a remark capable of
being misunderstood>." Merriam-Webster Dictionary
Online, www.merriam-webster.com (last visited June
15, 2009) (defining "capable™). Finally, OED defines
influence as "ascendancy, sway, control, or authority,
not formally or overtly expressed" and as "[a] thing
(or person) that exercises action or power of a non-
material or unexpressed kind." Oxford English Dic-
tionary Online, www.oed.com (last visited June 15,
2009) (defining "influence"). Merriam-Webster de-
fines influence as "the act or power of producing an
effect without apparent exertion of force or direct
exercise of command," "corrupt interference with
authority for personal gain," and "the power or capac-
ity of causing an effect in indirect or intangible
ways."  Merriam-Webster  Dictionary ~ Online,
www.merriam-webster.com (last visited June 15,
2009) (defining "influence").

Thus, the "natural tendency to influence or capable
of influencing” test requires only that the false or
fraudulent statements either (1) make the government
prone to a particular impression, thereby producing
some sort of effect, or (2) have the ability to effect
the government's actions, even if this is a result of
indirect or intangible actions on the part of the De-
fendants. All that is required under the test for mate-
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riality, therefore, is that the false or fraudulent state-
ments have the potential to influence the govern-
ment's decisions.

Our conclusion is buttressed by cases from our sister
circuits. The Ninth Circuit recently recognized a cir-
cuit split to measure materiality under the FCA.
United States v. Bourseau, 531 F.3d 1159, 1171 (9th
Cir.2008). The court noted that the Fourth and Sixth
Circuits have adopted a " 'natural tendency test' for
materiality, which focuses on the potential effect of
the false statement when it is made rather than on the
false statement's actual effect after it is discovered."
Id. (quoting United States ex rel. A+ Homecare, Inc.
v. Medshares Mgmt. Group, Inc., 400 F.3d 428, 445
(6th Cir.2005)); see also United States ex rel. Harri-
son v. Westinghouse Savannah River Co., 352 F.3d
908, 913, 916-17 (4th Cir.2003). The court then ex-
plained that the Eighth Circuit has adopted the "more
restrictive ‘outcome materiality test.' " Bourseau, 531
F.3d at 1171 (citing Costner v. URS Consultants, 153
F.3d 667, 677 (8th Cir.1998)). The Ninth Circuit
adopted the Fourth and Sixth Circuits natural ten-
dency test "for materiality because it is more consis-
tent with the plain meaning of the FCA." Id. (citation
omitted).

Moreover, Congress recently codified the definition
of materiality when it enacted the Fraud Enforcement
and Recovery Act of 2009 (FERA), Pub.L. No. 111-
21, § 4, 123 Stat. 1617 (2009) (to be codified at 31
U.S.C. § 3729). Congress enacted § 4 of FERA to
clarify the FCA and "to reflect the original intent of
the law." Id. Congress's enactment will add the fol-
lowing language to § 3729(b): "(4) the term 'material’
means having a natural tendency to influence, or be
capable of influencing, the payment or receipt of
money or property.” If Congress intended materiality
to be defined under the more narrow outcome materi-
ality standard, it had ample opportunity to adopt the
outcome materiality standard in FERA. Instead, Con-
gress embraced the test as stated by the Supreme
Court and several courts of appeals. While we decline
to rule on whether this statute applies retroactively or
prospectively, we find this enactment to be relevant
as to Congress's intent when it enacted the FCA. See
NCNB Texas Nat'l Bank v. Cowden, 895 F.2d 1488,
1500 (5th Cir.1990) ( "[A] legislative body may
amend statutory language to make what was intended

all along even more unmistakably clear.") (quoting
United States v. Montgomery Count, Md., 761 F.2d
998, 1003 (4th Cir.1985)).

d. Payment of Money

Finally, the Government argues that the Defendants'
knowing, material, false statements caused the gov-
ernment to pay out money. Neither party disputes that
the government awarded approximately $1.6 million
to Lithium Power as a result of the four SBIR grant
proposals. Thus, we are left with determining
whether the Government has successfully demon-
strated factors one, two, and three of the above test.

2. Analysis

The Government has met its burden with regards to
factors one and two-the Defendants knowingly pro-
vided false or fraudulent statements in the SBIR grant
proposals. Most egregiously, the Defendants lied in
all four SBIR grant proposals regarding a cooperative
arrangement with the University of Houston and
Polyhedron Laboratories. The Defendants argued
below that because members of the public could use
labs at the University of Houston and Polyhedron
Laboratories for a fee, Lithium Power, as a member
of the public, had an "arrangement" with both institu-
tions. This argument is patently absurd. The Defen-
dants either purposefully, or with reckless disregard
to the truth or the falsity of their statements, misled
the BMDO and the Air Force into believing that Lith-
ium Power had a formal partnership with these two
organizations. The ability of any member of the pub-
lic to essentially "rent" the facility is not synonymous
with a cooperative arrangement of the type the De-
fendants hoped the government would infer by their
statements. These misrepresentations alone would be
sufficient to establish that the Defendants had no in-
tention to perform according to the terms of the
SBIR, but these are not the only false statements con-
tained in the SBIR grant proposals.

The Defendants' BMDO Phase | grant contained an
incorrect incorporation date for Lithium Power. This
was not a mere typographical error, as Lithium Power
was not incorporated until five months after it sub-
mitted its Phase | grant proposal to BMDO. In addi-
tion, the Defendants lied about the existence of Lith-
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ium Power's facilities, which were under construction
at the time the SBIR Phase | grant proposal was sub-
mitted. These false statements, especially when con-
sidered in conjunction with the misrepresentation
regarding a cooperative arrangement with the Uni-
versity of Houston and Polyhedron Laboratories, left
the BMDO with the impression that Lithium Power
was a much more established and experienced com-
pany than it actually was. Thus, the Defendants had
no intention to perform according to the terms as
outlined in the BMDO SBIR grant proposals, because
they did not portray Lithium Power accurately in the
proposals. Because the receipt of a Phase 11 grant was
predicated on the Phase I grant, any false or fraudu-
lent statements made in the BMDO Phase | grant
equally taints the BMDO Phase Il grant.

We also find troubling Lithium Power's failure to
disclose receipt of the BMDO grants when applying
for an additional SBIR grant from the Air Force. The
SBIR application required applicants to describe
"significant activities directly related to the proposed
effort” and "previous work not directly related to the
proposed effort but similar.” Lithium Power states
that it told individual members of the Air Force that it
also received the BMDO grants, but that does not
negate the fact that it failed to account for the BMDO
grants in its SBIR grant proposals to the Air Force.
This omission, again when coupled with the misrep-
resentations regarding Lithium Power's cooperative
agreements, establish that the Defendants had no in-
tention to perform according to the terms of the
SBIR.

The Government has also successfully demonstrated
factor three-Lithium Power's false statements were
material. As we explained above, the test for deter-
mining whether a false statement is material is
whether it has a "natural tendency to influence or is
capable of influencing” the government's decision-
making. We are convinced that Lithium Power's false
statements had the potential to influence the BMDO
and Air Force's decisions to award Lithium Power the
SBIR grants. Lithium Power painted a picture of an
established company, that was so well-respected in
the community that it had developed a strong rela-
tionship with two notable research organizations. In
reality, Lithium Power was a company that was in its
preliminary stages of development that had yet to

demonstrate any proven success.

Moreover, in the instant case we also have evidence
that the false statements actually influenced the deci-
sion to award the Defendants the SBIR grants. [FN8]
One of the BMDO Phase | evaluators recommended
approving the proposal because Lithium Power had
adequate facilities to conduct the project-in actuality
Lithium Power had no such facilities. In addition,
another BMDO Phase | evaluator stated that his rec-
ommendation to fund Lithium Power's proposal was
greatly influenced by the false statements. Finally,
the evaluator who approved the Air Force proposals
stated that he would not have approved funding the
Air Force proposals if the Defendants had included
information regarding the BMDO SBIR grants in
Lithium Power's Air Force SBIR grant proposal.

FN8. Thus, even if we were to apply the
"outcome" materiality standard, we would
still conclude that Lithium Power's false
statements were material.

Based on the foregoing analysis, we conclude that
the Defendants violated the FCA. The irony of this
situation is not lost on the court. Lithium Power bla-
tantly deceived the BMDO and the Air Force and
received funds that it was not entitled to. But it ap-
pears that the company then went on to successfully
design and manufacture lithium-based batteries that
the BMDO and the Air Force found to be satisfac-
tory. The Defendants ability to deliver on the hoped
for "ends," however, does not justify the means it
employed to receive the SBIR grants. We affirm the
judgment of liability.

C. Damages Award [FN9]

FN9. We review the damages award in this
case de novo, because it was decided
through a motion for summary judgment.

The district court held that the Government suffered
damages in the amount of the grants it paid out to the
Defendants in connection with their deceptive pro-
posals-$1,657,455-and awarded treble damages in the
amount of $4,972,365. The Defendants argue that the
Government is not entitled to damages because it did
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not suffer an "injury." The Defendants argue that the
district court erred in granting the damages award
and state that no "court has ever applied a fraudulent
inducement/disgorgement theory in the absence of
some tangible injury to the government.” In response,
the Government argues that the Defendants' false
statements caused more than $1.6 million of DoD
SBIR funding to be siphoned off by a company with
"dubious qualifications" and that the funding should
have gone to a better-qualified candidate.

An individual who violates the FCA is liable to the
United States for civil penalties of "not less than
$5,000 and not more than $10,000, plus 3 times the
amount of damages which the Government sustains
because of the act of that person." See 31 U.S.C. §
3729(a). No circuit court has previously addressed
the proper method of calculating damages for a
fraudulently induced research grant. This Court has
held, however, that damages are limited to the
amount that was paid out by reason of the false claim.
United States v. Aerodex, Inc. 469 F.2d 1003, 1011
(5th Cir.1972). Before the government may recover
treble damages, it must "demonstrate the element of
causation between the false statements and the loss."
See United States v. Miller, 645 F.2d 473, 475-76
(5th Cir.1981). [FN10] In United States v. Bornstein,
the Supreme Court explained that when deducting the
"bargain" received from a defendant, a court must
begin with the already doubled (and now tripled)
amount. 423 U.S. 303, 314 (1976) (superceded on
different grounds); see also United States v. Thomas,
709 F.2d 968, 972 (5th Cir.1983). [FN11]

FN10. At the time Miller was decided, the
Government could recover only double, not
treble, damages under the FCA.

FN11. The Career College Association filed
as amicus curiae urging support of the dis-
trict court's damages award. They also ar-
gue, however, that in calculating damages
the court should subtract the value of the
benefit that the Defendants conferred on the
Government from the amount the Govern-
ment paid to the Defendants and then treble
this "actual-damages" figure. The proposed
method does not comport with the Supreme
Court's holding in Bornstein or our holding

in Thomas and we reject it.

The contracts entered into between the government
and the Defendants did not produce a tangible benefit
to the BMDO or the Air Force. These were not, for
example, standard procurement contracts where the
government ordered a specific product or good. The
end product did not belong to the BMDO or the Air
Force. Instead, the purpose of the SBIR grant pro-
gram was to enable small businesses to reach Phase
I11 where they could commercially market their prod-
ucts. The Government's benefit of the bargain was to
award money to eligible deserving small businesses.
The BMDO and the Air Force's intangible benefit of
providing an "eligible deserving" business with the
grants was lost as a result of the Defendants' fraud.
Finally, a direct causal relationship existed between
the funds received by the Defendants and their false
statements.

In a case such as this, where there is no tangible
benefit to the government and the intangible benefit
is impossible to calculate, it is appropriate to value
damages in the amount the government actually paid
to the Defendants. The district court correctly deter-
mined that the proper amount of damages for the four
SBIR proposals was the entire amount the Defen-
dants' received-$1,657,455. The district court then
correctly multiplied the amount of damages by three,
as required by statute, for a trebled damages award of
$4,972,365. We affirm the damages award.

D. Claims for Release and Indemnification

The district court ruled that Longhi's agreement to
release and indemnify the Defendants from suit re-
lated to any "matter prior to execution of" the agree-
ment to sell the stock was unenforceable because (1)
federal public policy bars the enforcement of releases
in qui tam cases, and (2) the FCA prohibits a qui tam
plaintiff from dismissing a FCA claim. The Defen-
dants argue that the district court erred and rely on
Ninth Circuit case law to support their assertion that
if a relator has already filed his claim at the time of
signing the release, the courts have enforced the re-
leases. See United States ex rel. Hall v. Teledyne Wah
Chang Albany, 104 F.3d 230, 233 (9th Cir.1997). In
addition, the Defendants argue that the FCA does not
bar the release and indemnification agreement be-
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cause Longhi's release did not prohibit the Govern-
ment from pursuing any of the claims in this lawsuit.
With respect to the indemnification clause contained
on the stock sale agreement, the Defendants argue
that the cases cited by the district court address com-
mon law claims for indemnification not contractual
indemnification, which is governed by the Supreme
Court's decision in Town of Newton v. Rumery, 480
U.S. 386 (1987). Longhi argues that the district court
correctly concluded that the release and indemnifica-
tion were unenforceable as they apply to Longhi's
FCA allegations because, inter alia, the text of the
FCA invalidates the release.

The Defendants' arguments are unavailing because
the release and indemnification clauses are invalid
under the plain language of the FCA. When an indi-
vidual brings a qui tam suit under the FCA, the action
may be dismissed only if the court and the Attorney
General give written consent to the dismissal and
their reasons for consenting. See 31 U.S.C. §
3730(b)(1). Once filed by the relator, the complaint
must remain under seal for at least sixty days, and is
not served on the defendant until the court so orders.
8§ 3730(b)(2). The Government may choose to inter-
vene and proceed with the action within the sixty
days after it receives the complaint, material evi-
dence, and information, but the Government may
extend the sixty-day evaluation period with a show-
ing of good cause to the court. § 3730(b)(3). The dis-
trict court correctly found that Longhi signed the re-
lease eleven days after he filed the qui tam complaint
and was therefore unable to personally dismiss the
case. In addition, the district court correctly held that
even if the release and indemnification were valid,
Longhi could not have entered into it at the time he
did without the express knowledge and consent of the
United States, because the statutory sixty-day review
window still governed. This outcome comports with
our decision in Searcy v. Phillips Electronics North
American Corp., where we held that the United
States has absolute power to veto any settlement be-
tween a relator and defendant corporation. 117 F.3d
154, 160 (5th Cir.1997).

Furthermore, the interest in enforcing the release and
indemnification clauses are outweighed by public
policy concerns. The Supreme Court's decision in
Rumery establishes the framework for determining

whether public policy prevents enforcement of the
release and indemnification in the limited context of
this qui tam case. Specifically, the Supreme Court
held that "a promise is unenforceable if the interest in
its enforcement is outweighed in the circumstances
by a public policy harmed by the enforcement of the
agreement." Rumery, 480 U.S. at 392 (citation omit-
ted). The public policy interest implicated in this case
is the ability of the Government to obtain information
from relators it could not otherwise obtain. It is in the
Government's best interest to gain full information
from the relator. To enforce the release and indemni-
fication clauses contained in the stock sale agreement
against Longhi would ignore the public policy objec-
tives expressly spelled out by Congress in the FCA
and would provide disincentives to future relators. In
addition, enforcing the release and indemnification
clauses would encourage individuals guilty of de-
frauding the United States to insulate themselves
from the reach of the FCA by simply forcing poten-
tial relators to sign general agreements invoking re-
lease and indemnification from future suit. The dis-
trict court correctly determined that enforcing the
release against Longhi is against public policy. We
affirm.

E. Defendants' Motion for Summary Judgment

The Defendants argue that the district court should
have granted their motion for summary judgment.
Because we have affirmed the district court's decision
to grant the Government's motion for summary
judgment, we find no error.

I1l. ATTORNEYS' FEES

The Defendants argue that we should reverse the
award of attorneys' fees because Longhi failed to
segregate the non-compensable work performed by
his counsel. In response, Longhi argues that under the
FCA he is entitled to an award of attorneys' fees for
all time reasonably expended on his behalf in pursuit
of the achieved result. Longhi asserts that it is legally
irrelevant that he expended a small, limited amount
of time in connection with claims that were not ac-
tively litigated in the case.

A. Standard of Review

The parties dispute the applicable standard of re-
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view. Only two of our cases, both unpublished, dis-
cuss the applicable standard for reviewing a district
court's award of attorneys' fees under the FCA.
United States v. Medica Rents Co. Ltd., No. 03-
11297, 2008 U.S.App. LEXIS 17946, at *1 (5th
Cir.2008); U.S. ex rel. Bain v. Georgia Gulf Corp.,
208 F. App'x 280, 282 (5th Cir.2006). In both in-
stances, we applied an abuse of discretion standard
when reviewing a district court's award of attorneys'
fees. [FN12] Thus, we apply an abuse of discretion
standard of review to the instant case. In Bain, we
explained that the abuse of discretion standard of
review is consistent with our review of attorneys' fees
under similar circumstances. 208 F. App'x at 282
(citing Skidmore Energy, Inc. v. KPMG, 455 F.3d
564, 566 (5th Cir.2006)). "Under the abuse of discre-
tion standard, a district court's decision to award at-
torneys' fees will not be disturbed unless the award is
based on (1) an erroneous view of the law or (2) a
clearly erroneous assessment of the evidence.” Id. See
also Travelers Ins. Co. v. St. Jude Hosp. of Kenner,
Inc., 38 F.3d 1414, 1417 (5th Cir.1994); Alizadeh v.
Safeway Stores, Inc., 910 F.2d 234, 237-38 (5th
Cir.1990); Cobb v. Miller, 818 F.2d 1227, 1231 (5th
Cir.1987) (stating that the ultimate award of attor-
ney's fees is reviewed for abuse of discretion); EEOC
v. First Ala. Bank, 595 F.2d 1050, 1056 (5th

Cir.1979).

FN12. We note that Bain and Medica Rents
involve § 3730(d)(4) of the FCA and the in-
stant case involves § 3730(d)(1) of the FCA.
We find this to be a distinction without rele-
vant difference in determining the appropri-
ate standard of review.

B. Analysis

Section 3730(d)(1) of the FCA states that a relator in
a successful qui tam action is entitled to "receive an
amount for reasonable expenses which the court finds
to have been necessarily incurred, plus reasonable
attorneys' fees and costs. All such expenses, fees, and
costs shall be awarded against the defendant." 31
U.S.C. § 3730(d)(1). The question is whether
Longhi's attorneys' fee award should be segregated
because he was not "successful” in proving a viola-
tion of the FCA with regards to all twenty-one con-
tracts, as he initially alleged. We find the Supreme

Court's decision in Hensley v. Eckerhart, to be in-
structive. 461 U.S. 424 (1983).

In Hensley, the Supreme Court reviewed an award of

attorneys' fees pursuant to the Civil Rights Attorney's
Fees Awards Act for fees incurred during civil rights
litigation where the plaintiffs did not prevail on all of
their claims. Id. at 426. The Court stated that "plain-
tiffs may be considered prevailing parties for attor-
ney's fees purposes if they succeed on any significant
issue in litigation which achieves some of the benefit
the parties sought in bringing suit.” Id. at 433 (quota-
tion and internal quotation marks omitted). The Su-
preme Court explained that a plaintiff might bring
distinctly different claims that are based on different
facts and legal theories, and in such an instance
"work on an unsuccessful claim cannot be deemed to
have been 'expended in pursuit of the ultimate result
achieved.' " Id. at 435 (quotation omitted). The Court
also explained, however, that there are sometimes
instances where a "plaintiff's claims for relief will
involve a common core of facts or will be based on
related legal theories.” 1d. at 435. In those instances,
where much of counsel's time is "devoted generally
to the litigation as a whole, making it difficult to di-
vide the hours expended on a claim-by-claim basis ...
the district court should focus on the significance of
the overall relief obtained by the plaintiff in relation
to the hours reasonably expended on the litigation."”
Id.

The district court properly noted the standards set out
by Hensley and expressly determined that the claims
regarding the performance on the contracts and the
claims alleging fraudulent inducement were not fac-
tually distinct. The district court determined that the
claims regarding the four SBIR contracts arose from
the same set of contracts, same actors, and the same
illegal intent to defraud the government of money in
violation of the FCA. The district court also deter-
mined that the fees related to the four SBIR contracts
should not be segregated from the other claims.

We hold that the district court did not abuse its dis-
cretion in finding that the level of success on the four
SBIR contract claims alone was sufficient enough to
merit entitlement to a full attorneys' fees award. The
district court reviewed the billing records and found
no duplicative efforts or unnecessary hours, and thus

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



---F.3d ---- Page 13
--- F.3d ----, 2009 WL 1959259 (5th Cir.(Tex.))
(Publication page references are not available for this document.)

found that Longhi's counsel's billing record to be
reasonable. We affirm.

IV. CONCLUSION
For the foregoing reasons, we AFFIRM the district
court's judgment on all claims.

-~ F.3d ----, 2009 WL 1959259 (5th Cir.(Tex.))
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