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Michael A. Passananti, J.D.
Michael Passananti serves as advisor and counselor to entrepreneurs/business owners, wealthy
families, professional athletes, executives, and closely-held businesses. Michael’s
comprehensive planning roles includes trusts and estate planning, family wealth transfer
planning, business succession planning, asset protection planning, charitable giving, and
corporate/business structuring. In addition, Michael’s corporate practice entails protecting the
diverse business interests of his clients. Michael pays a high level of attention to his clients so
that their respective planning goals are achieved, their wealth is protected, and their wealth
passes in the most tax efficient manner.
Michael earned a Bachelor of Arts in Business Administration with a concentration in Finance and
Management from Augustana College, where he graduated Summa Cum Laude and was
selected as the top business student in his class. While at Augustana College, Mr. Passananti
served as the Captain of the Men’s Basketball Team. He attained his Juris Doctorate from
DePaul University College of Law in Chicago, Illinois.
In December 2006, Michael’s article, “Domestic Asset Protection Trusts: The Risks and
Roadblocks Which May Hinder Their Effectiveness,” was published in the American College
of Trust and Estate (“ACTEC”) Journal. Recently, Michael has been quoted in Financial
Planning Magazine, U.S. News and World Report, and other recognized publications.
Michael’s recent speaking engagements/presentations include:
• Comprehensive Planning with Limited Liability Companies: Strafford Publications
Webinar, December 2011
• Generation Skipping Tax (GST) Planning 101, YLS Estate Planning Committee of Chicago
Bar Association, January 2010
• Charitable Planning With Life Insurance, Provena Mercy Medical Center FoundationPhilanthropic and Legacy Planning For Professional Advisors, June 2009
• International Asset Protection Planning with APTs, LLCs, and Captive Insurance
Companies, DuPage Estate Planning Council, March 2009
• Pre and Post Marital and Asset Protection Planning, YLS Estate Planning Committee of
Chicago Bar Association, September 2008
• Family Limited Partnerships and Family Limited Liability Companies: The Foundation
of Any High Net-Worth Plan, Society of Financial Services Professionals Chicago Chapter,
January 2008
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Scott A. Sissel, a partner with Duggan Bertsch, works primarily on sophisticated tax and estate planning matters for business owners, corporate executives, physicians,
traders, lawyers, farmers as well as family offices. His experiences range from addressing routine estate planning matters to the most complex estate tax and asset
protection considerations, including family limited partnerships, charitable trusts, grantor retained annuity trusts, sales to grantor trusts, private annuities, domestic asset
protection trusts and other irrevocable trusts, primarily as they relate to equity interests for high net worth individuals and families. Scott received his Bachelor of Business
Administration in Accounting from the University of Iowa, Juris Doctorate Degree from the University of Iowa, a Masters in Taxation from Northwestern University and is a
Certified Public Accountant. Prior to joining Duggan Bertsch, Mr. Sissel spent eight years focusing on multifaceted tax and estate planning matters at a large Chicago law
firm as well as a high level boutique firm. In his spare time, Scott leads the Chicago Iowa Club on behalf of the University of Iowa and its Chicago base of supporters.
Publications:
Co-Author, “Divorce and the Family Business,” Business Entities Magazine, March/April 2007
“The Next Generation LLC,” Insight Magazine, June 2006
Presentations:
“Recent Developments Including LP and LLC Valuation Cases, State Tax Decoupling and Asset Protection,” presented for First Midwest Trust, November 2009
Education:
LL.M., Taxation, Northwestern University School of Law, 2004
J.D., University of Iowa College of Law, 2003
B.B.A., Accounting, University of Iowa, 2001
Certification:
Certified Public Accountant, 2006
Admitted:
Illinois, 2004; U.S. Tax Court, 2005; Iowa, 2010
Professional Activities:
American Bar Association – Member
American Association of Attorney-Certified Public Accountants – Member
Illinois State Bar Association – Member
Chicago Bar Association – Vice Chair, YLS Taxation Division, 2005-2007
Chicago Estate Planning Council – Member
Chicago Iowa Club (University of Iowa) – President
Iowa Expat Trust – Treasurer and Chicago Team Leader
Martindale-Hubbell has rated Scott as AV Preeminent, which is the highest potential rating, for professional excellence in the areas of taxation, trusts and estates as well as
general business matters.
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2012 – Current Gift, Estate and
Generation-Skipping Tax Laws
• $5,120,000 Unified Federal Estate and Gift Exemption
• 35% marginal rates
• $5,120,000 GST Exemption
• State Estate, Gift and Inheritance Tax
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2013 – Scheduled Gift, Estate and
Generation-Skipping Tax Laws
• $1,000,000 Unified Federal Estate & Gift Tax Exemption
• Up to 55% Marginal Rates
• $1,000,000 Federal GST Exemption
• State Estate, Gift and Inheritance Tax
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CYA Considerations for Practitioner
1.) Send letter/update with general law changes in early 4th
quarter 2012.
2.) Those clients with taxable estate - provide specialized
letter outlining options and risks.
3.) Those clients on boarder of taxable estate - offer an
estate tax analysis.
4.) Those clients who do not want to take action, get client to
acknowledge in writing.
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Practitioners Should Be Careful and Cautious
to Proceed with Year-End Gifts
1.) Do you have enough time to do everything correctly by
12/31/2012?
2.) Don’t let a client push you through a transaction you are NOT
comfortable with, it is your liability.
3.) Give yourself and your staff extra time and cushion. There are
always year end fire drills and doesn’t always go smooth.
4.) Set client expectations regarding timing, process and costs.
5.) Consider limiting amount of year-end gift transactions and/or set
deadline to accept engagements.
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Options for the Taxable Estate
When confronted with a taxable estate, an individual has
3 options in planning for the corresponding estate taxes:
1.) Pay them – with own assets or life insurance
2.) Reduce them – gifting, freezing, discounting
3.) Avoid them – diverting acquisitions and charitable
deductions
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Definition of a “Gift”
“Any transaction in which an interest in property is
gratuitously passed or conferred upon another,
regardless of the means or device employed, constitutes
a gift subject to gift tax”*
*Treas. Reg. § 25.2511-1(c)
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Elements of a Gift
• Competent donor
• Irrevocable transfer and delivery
• When “the donor has so parted with dominion and control
as to leave in him no power to change its disposition,
whether for his own benefit or for the benefit of another…”*
• Intention of the donor to make a gift
• Acceptance of the gift by the donee
*Treas. Reg. § 25.2511-2(b)
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Valuation for Federal Gift Tax Purposes
• Fair market value on the date of transfer (when the gift becomes complete)*
- FMV: the price at which the property would change hands between a
willing buyer and a willing seller, neither being under any compulsion to
buy or to sell and both having reasonable knowledge of the relevant
facts**
• Less than full and adequate consideration
- A transfer qualifies as a gift for gift tax purposes if the value transferred
exceeds the consideration given
- Ordinary course of business exception
*§ 25.2512(a)
**Treas. Reg. § 25.2512-1
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Gift Splitting
• Both spouses must be U.S. citizens or residents*
• Married and no subsequent remarriage in same calendar year**
• Both spouses must elect to split their gifts on their gift tax
returns***
*§ 2513(a)(1)
**§ 2513(a)(1)
***§§ 2513(a)(2): 2513(b)
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Basic Gift, Estate and Generation-Skipping Tax
Opportunities for 2012 and Beyond
• Formalized Gifting Programs (using the annual and lifetime
exclusions)
• Qualified Tuition Expenses – Section 2503(e)
• Qualified Medical Expenses – Section 2503(e)
• 529 College Saving Plans (5-year front-loading)
• UGMAs/UTMAs
• Unlimited Marital Deduction – Section 2523
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Only Four Questions Related to Gifting Other Assets
1.) What assets are available to work with?
2.) Is it the best strategy available?
3.) Will it be the best in the future?
4.) Is there a way out?
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Gifting Closely Held Business Interests:
Potential Gifting Leverage:
1.) Depressed Market Value
2.) Lack of Marketability Discounts
3.) Lack of Control Discounts
PROS:
1.) Moving valuable generational asset outside estate.
2.) Growth of company and income related thereto outside of estate.
3.) Illiquid asset will not have to be sold at discount to pay estate taxes.
4.) Gifting of non-voting interests transfers value but not control of business
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Gifting Closely Held Business Interests:
CONS:
1.) Transactional costs
- Legal
- Accounting
- Valuation
2). Control/management succession issues
Checklist:
1.) Business Valuation
2.) Adjust corporate records, stock ledgers and stock certificates
3.) Determine control issues related to business
4.) Determine management succession issues related to business
5.) Determine gifting vehicle (IDGT, GRAT, outright, etc.)
6.) File gift tax return
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Gifting of Public Stock
Considerations:
1.) Does client have enough liquidity to survive/live on for years to come?
Pros:
1.) Low transactional costs
2.) Simple for client to understand
3.) Moves appreciating stock, future growth and any income related thereto outside of
estate
Cons:
1.) Limited gifting leverage (no discounts)
2.) With rocky markets, the gift could lose value outside of estate
Checklist:
1.) Choose gifting vehicle
2.) Make sure shares are transferred to gifting vehicle/individual
3.) Obtain value at date of gift
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Gift Real Estate
Pros:
1.) Depressed real estate values
2.) Potential discounts depending on title of property
Cons:
1.) Client loses control and potentially usage to property
2.) Appraisals needed
Checklist:
1.) Real estate valuation required
2.) Quit claim or warranty deed to gifting vehicle or individual
3.) Record the new deed
4.) New insurance on property insurance
5.) New title insurance?
6.) Beware of local real estate transfer taxes
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Gift of Life Insurance
Pros:
1.) Value of death benefit outside of estate under sections 2031 and 2033 if survived
by 3 years after transfer under section 2035.
Cons:
1.) Lose access to potential cash value within policy
2.) Death benefit may not pass or be utilized how desired
Checklist:
1.) New beneficiary forms
2.) New ownership forms
3.) Obtain form 712 from insurance company
4.) Determine who pays premiums moving forward
5.) File gift tax return
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Dynasty Trust Options #1
Assets

OPPORTUNITIES
- Pop Assets
- Life Insurance
- Closely Held Business

Smith
Dynasty
Trust

LEVERAGE
- Estate Tax and
GST Exempt for
Future
Generations

Children
As
Beneficiaries

Grandchildren
as Next
Beneficiaries
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Dynasty Trust Option #2
Assets

Smith
Dynasty
Trust

Upon Grantor’s Death

Child #1
Trust

Child #2
Trust

Child #1
Children’s
Trust

Child #2
Children’s
Trust

Child #3
Trust

Child #3
Children’s
Trust
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Non-Tax Reasons for Dynasty Trust
Income Principal:
• Income and principal available transfer tax free for
surviving family members
Creditor/Divorce Protection:
• Can protect descendants against creditors and
themselves
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Dynasty Trust Distribution Standards
•
•
•
•
•

HEMS
HEMS + Best Interest by Independent Trustee
Specific Events/Achievements
Specific Bequests
Powers of Appointment to Remove Handcuffs

26

Grantor or Non-Grantor Trust?
That is the Question.
1.) Grantor Trust characteristics
• Under IRC sect 671-678
• Rev. Rul. 2004-64
2.) Does client have liquidity? Toggle off later?
3.) Is there any income tax arbitrage?
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Irrevocable Life Insurance Trusts:
The Spousal Support ILIT
•
•
•
•

Trust owns single life insurance policy
Insured spouse creates trust
Non-insured spouse is beneficiary
Non-insured spouse COULD be trustee with
ascertainable standard (health, education,
maintenance and support)
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Irrevocable Life Insurance Trusts:
The Spousal Support ILIT
Jack gifts
premium
to trust

ILIT
(Jane is the Trustee)
purchases $5 Million
Death Benefit

$100,000 annual distribution

Jane can make
distributions for
‘HEMS”

Net Death Benefit
passes to heirs
income and estate
tax free
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Irrevocable Life Insurance Trust –
The Survivorship Spousal ILIT
Trust owns a survivorship insurance policy
Non-grantor can be beneficiary
Neither spouse should be a trustee
Children of insured could be trustee with
ascertainable standard
• Either spouse could be grantor
•
•
•
•
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ILIT Checklist
1.) Distribution standard?
2.) GST or Non-GST trust?
3.) For estate tax liquidity or the other reasons?
4.) Separate bank account?
5.) Crummey notices issued?
6.) Gift tax returned filed/necessary?
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Basics of a Grantor Retained
Annuity Trust (“GRAT”)
• Estate freeze technique – in low interest rate
• Arbitrage Sect. 7520 rates
- 120% of the mid-term AFR
- Principal contributed to GRAT and annuitized using a fixed rate
for a term of years (Sect. 2702)
• Goal is to completely "zero-out" the GRAT using actuarial
assumptions
• If GRAT investments outperforms 7520 rate
• GRAT remainder is transferred gift tax-free
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Zeroed-Out GRAT
Rate of Return
(Asset Choice)
• High Income/No Growth
• Good Cash Flow/Good
Growth
• All Growth/No Income

Initial Contribution
(Psychological)
• Discounts
• Increasing Annuity

ZEROED-OUT
GRAT

Length of GRAT Term
(Age of Client/Life Expectancy)
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Qualified Personal Residence Trust (“QPRT”)
A Qualified Personal Residence Trust (“QPRT”) is an irrevocable trust to which
the grantor transfers his or her personal residence or second home and retains
the right to occupy the residence rent-free for a term of years. The remainder
interest passes to the beneficiaries of the trust. For federal gift tax purposes, the
transfer of the residence to the QPRT is treated as a taxable gift of the
remainder interest to the beneficiaries determined by subtracting from the value
of the personal residence and an amount equal to the value of the retained
interest (i.e. right to occupy the residence). Because the QPRT beneficiaries
must wait until the end of the term to receive the residence, the value of the gift
is substantially lower than the actual value of the residence at the time of
transfer.
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Qualified Personal Residence Trust (“QPRT”)
• Parents transfer their house to a QPRT for the benefit of their children. For gift tax purposes, the
parents have gifted a contingent remainder interest in their house to the QPRT. The contingent
remainder interest is calculated by determining the fair market value of the house and then
subtracting the value of the interest in the house that the parents have retained for themselves –
the retained income interest and the retained reversionary interest. The higher the retained
interest discounts, the lower the fair market value of the gift and less exemption is needed to
eliminate the gift tax.
• The retained income interest represents the parent’s right to live in the house for the QPRT
term. For gift tax purposes, the right to live in the house is equivalent to the right to receive the
rent income from the house. The total rent income during the QPRT term is determined using the
IRC § 7520 rate and then discounted to its present value to find the value of the retained income
interest. The IRC § 7520 rate is equal to 120% of the applicable federal midterm rate
(“AFR”). Current low interest rates are a detriment because the retained income interest will be
lower, which causes the fair market value of the gift to be higher.
• The retained reversionary interest represents the parent’s right to take back the house if they die
during the QPRT term. A valuation discount is permitted to reflect the fact that the parents may die
during the QPRT term and the children may never receive the house. The size of the valuation
discount for the retained reversionary interest depends on the length of the QPRT term and the
age of the parents. The reversionary interest discount increases with the length of the QPRT term
and the age of the parents to reflect the assumption that there is a greater likelihood that the
parents will die during the QPRT term.

35

QPRT
Personal Residence or Second Home

Grantor

QPRT
Right to Occupy Rent Free

After Term of the QPRT

Beneficiaries
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QPRT
If the grantor dies during the term of the QPRT, the full
value of the residence is included in his or her gross
estate for federal estate tax purposes under IRC §
2036(a)(1).

37

Complete Gift of Residence
The parents gifts equal shares of their house to their
children and allocate a portion of their exemption amount.
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Complete Gift of Residence

Parents

Quit-Claim Deed

Children or Trust
for Children
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Advantages:

Pure Gift of Residence

• In today’s current depressed real estate market, the parents will use less of their
exemption than they otherwise would on the gift
• The value of the house and any future appreciation is removed from the parent’s gross
estate
• The parents must pay fair market value rent to their children in order to continue to live in
the house, which continues to transfer wealth to the children and reduces the parent’s
gross estate
• A grantor trust structure eliminates income tax liability on the rent payments

Risks:
• The children may evict their parents from the house
• It may be a poor estate planning strategy if the value of the house declines
• If the house is very valuable, the parents will use a substantial portion of their exemption to
eliminate gift tax on the house
• If the trust fails to qualify as a grantor trust, the rent payments will incur income tax
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FLLC/FLP Planning
Family LLC

Client/
Spouse

Discounted Gifts of
Ownership Interests
• Lack of Marketability
• Minority Interest

• For GRAT, Annuity payments paid
each year to GRANTOR during GRAT
term

GRAT/IDGT

Children

• Grantor Retained Annuity Trust or
Intentionally Defective Grantor Trust
• Serve as “freeze techniques”
• Further Leveraging of Discounts
• Additional Asset Protection as assets
are removed from estate
• Works great with assets that POP in
value as appreciation grows outside of
estate
• Use non-voting interest as part of gifts if
desired
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FLLC/FLP Planning –
Checks and Balances on Generational Wealth
Public
Investments

Private
Investments

Business
Interests

* Managed by manager or
management company

Family Limited
Liability
Company

Real Estate

A%

John Doe
Family
Trust
•
•
•

B%

John Doe
Marital
Trust

C%

Jane Doe
Family
Trust

PPLI
Insurance

D%

Doe Family
Dynasty
Trust

Trustees work in conjunction with Manager on distributions to the trusts
Trustees oversee investment activity and decisions of the Manager
Trustees may replace manager if his, her, or its performance/duties are lacking
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FLLC/FLP Planning –
Leveraged Gifting Vehicle
Discount #1

Rental Property

Private Equity &
Venture Capital
Investments

FL Real Estate,
LLC

Doe Ventures,
LLC

Bonds & Equities

Operating Business

Doe Partners, LLC

Discount #2

Doe FLLC
Discounted Gift of
Membership
Interests

Discount #3

A%
John Doe
Revocable
Trust

B%
Jane Doe
Revocable
Trust

Doe Family
Dynasty
Trust

• Typical Discounts:
• Lack of
marketability
• Lack of control
• Typical Discount Range:
• 10% - 40%
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Gift Tax Compliance for
Lifetime Gifts
• Form 709
• Due when personal tax return is filed
• Are proper elections made?
- GST
- Valuation discounts
• Appraisals attached?
• When in doubt – FILE
• Filing starts statute of limitations
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Gift Tax Compliance for Lifetime Gift
1.) See Adequate Disclosure Rules under Reg. 301.6501(c) - 1(e). On a pure
gift, it is good practice to disclose:
• Appraisal of all underlying assets (property, land, equipment, etc.)
• Valuation of business entity by a qualified valuation professional.
• All related transaction documents
2.) Avoid the Step-Transaction Documents (let some time pass) to ensure
discounts are honored. Courts may use the Step-Transaction doctrine to deny the
tax benefits of a tax-motivated transaction, even if the transaction satisfies the
literal statutory requirements. The legality of tax results of a series of steps in a
transaction are determined based on the overall transaction. One factor that
negates the Step-Transaction Doctrine is the passing of time in between steps.
3.) When in doubt, should you provide the kitchen sink on your gift tax
return?
• PRO – statute is running and adequate disclosure is met.
• CON – too much information, which is NOT required.
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Gift Tax Compliance for Lifetime Gift
• Time of Allocation: GST exemption can be allocated at any time from the
transfer date through the date for filing the individual’s estate tax return
• Timely Allocation: If the allocation is on time, the amount of GST exemption
allocated relates back to the value of the transferred property as the date of
gift

• Late Allocation: If the allocation is made on a late filed return, the amount of
GST exemption is allocated based on the value as of the date of allocation is
made, unless the transfer elects the special valuation rule for such late lifetime
allocations
• Special Valuation Rule for Late Lifetime Allocations: The transferor can
elect to treat the allocation as being made on the first day of the month during
which the late allocation is made

• Late Filing Relief: Under Notice 2001-50, late relief may be granted. The
transferor must show that he/she acted reasonably and in good faith under the
circumstances
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Gift Tax Compliance for Lifetime Gift
• Lifetime Direct Skips: GST exemption is automatically allocated to the
property transferred unless: (1) the individual elects out of this automatic
allocation; and (2) the direct skip is to a trust with one skip beneficiary. IRC§
2632(b).
• Lifetime Transfers to GST Trusts: SAME
• Electing Out of Automatic Allocation: Effectively made by attaching an
“election out statement” to a timely filed form 709. Once the filing deadline for
the form 709 has passed, the operation of the automatic allocation rules cannot
be reversed without IRS relief. IRC§ 2632(b).
• Automatic Allocation at Death: Generally, any unused portion of a deceased
individual’s GST exemption is automatically allocated at death, first to direct
skips and then to taxable terminations/distributions related to trusts. Treas.
Reg. § 26.2632-1(d)(2).
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Gift Tax Compliance for Lifetime Gift
• The GST exemption cannot be allocated to a lifetime gift during the period the
gift would be included in the transferor’s or the transferor’s spouse’s estate if
the transferor died
• 5% Probability Exception: If it is determined through actuarial standards that
the property has less than a 5% chance of being includible in transferor’s
gross estate, then GST exemption may be applied
• 5 and 5 Exception: The value transferred is not considered to be subject to
inclusion in the gross estate if the spouse has a right to withdraw the greater of
5% or $5,000
• Allocation: An allocation made prior to ETIP termination cannot be revoked
and becomes effective on the ETIP termination date. A late allocation after the
filing due date is effective as the earlier of the date of the gift tax return is filed
or the date of the transferor’s death
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