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Groundwater Contamination Litigation:
Proving and Defending Against Liability
Demonstrating Nexus, Causation and
Injury to Recover Cleanup
Costs and Other Damages
Alfred E. Smith

The information contained herein does not constitute a legal opinion and should not be relied
upon by the reader as a substitute for legal advice.

ALFRED SMITH
PARTNER, NOSSAMAN LLP
• Alfred Smith, Chair of Nossaman's Water Practice Group, is a
recognized expert in water and environmental law. A graduate of
the Harvard Law School, he has secured more than $500 million
worth of contamination settlements in favor of his clients.
• He is a trusted advisor on matters involving contamination
remediation, water rights, groundwater adjudications, water
transfers, recycled water, desalination, conjunctive use, climate
change, and environmental regulatory compliance.
• Mr. Smith has successfully litigated at all levels. His
accomplishments include helping negotiate one of California's
largest water contamination mitigation settlements in favor of his
clients and successful appearances before both the California State
and the United States Supreme Court.
• He is an appointed member of the Association of California Water
Agencies' (ACWA) Legal Affairs Committee. He was listed as one of
Los Angeles's Top 100 Lawyers in 2009 by the Los Angeles
Business Journal and was named a "Super Lawyer" in 2008 - 2013
by Los Angeles magazine.

6

Federal and State Regulatory
Structures
RCRA
 Resource Conservation and Recovery Act , 42 U.S.C. §6921 et seq.
 RCRA Citizens Suit provision: 42 U.S.C. §6972

CERCLA
 Comprehensive Environmental Response Compensation and Liability
Act of 1980, as amended, 42 U.S.C. § 9601 et seq.

California Porter-Cologne Water Quality Control
Act, California Water Code §§ 13000 et seq.
Department of Public Health; Office of
Environmental Health Hazard Assessment;
Department of Toxic Substances Control
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Santa Clarita Valley Groundwater
Contamination
A Case Study
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Identification and Nexus
• Testing – close to Whittaker Bermite site
• 4 wells in Saugus formation contaminated with
perchlorate
• Water agencies make the decision to remove the
wells from operation
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Identification and Nexus
• Discovery of perchlorate in one alluvial
water supply well
• Second alluvial water supply well
contaminated
• Experts Retained
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The Cause

Location of Contaminated Wells
10

Whittaker
Bermite
Site
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The Site
• Whittaker-Bermite Site
 Located in the center of the Santa Clarita
Valley
 Operated as an explosive and munitions
manufacturing, testing, and storage facility
since the late 1930’s
 Perchlorate was used in the manufacturing of
solid rockets and missiles until operations
ceased in 1987
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The Cause

Perchlorate Use At the Whittaker Bermite Site
• Perchlorate comprised 65-75% of propellants
used in rockets
• 9,600 lbs/week in Sidewinder and Chaparral
Missiles and spin rockets
• 900 lbs/week in explosives
• 800 - 1,000 lbs/week of waste propellant
burned (except in summer)
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Water Purveyors’ Response
• Discussions with Site Owner and DTSC
• Objective: Develop pump and treat program
 Contain perchlorate migration
 Prevent impact to additional wells
 Restore lost production capacity

14

Water Purveyors’ Response
Multi-Faceted Approach
• Regulatory – Oversight Agreement with DTSC
• Technical – Army Corps of Engineers
• Political – Federal Funding
• Insurance – Cost Recovery
• Litigation – Get Dischargers and Property
Owners to Pay
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The Parties
•

Plaintiffs – Impacted by Perchlorate Contamination
 Castaic Lake Water Agency (CLWA)
 Newhall County Water District (NCWD)
 Valencia Water Company (VWC)
 Santa Clarita Water Company (SCWC)

•

Defendants – Owned/Operated Whittaker-Bermite Site
 Whittaker Corporation
 Remediation Financial, Inc.
 Santa Clarita, LLC

•

Other
 American International Specialty Lines Insurance
Company (AISLIC)
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Litigation Begins
• Lawsuit filed
 Federal District Court in Los Angeles

• Complaint – Claims for Relief
 Comprehensive Environmental Response, Compensation and Liability Act (CERCLA)
 Hazardous Substance Account Act (HSAA)
 Negligence
 Nuisance
 Trespass

• CERCLA Claim -- Advantages
 Strict Liability – No showing of fault required
 Relaxed Causation Standard – Did release cause incurrence of response costs?
 Possibility of Joint and Several Liability
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Initial Remediation Efforts
• Water Agencies Committed to Clean-Up
 Environmental studies and engineering work
• Federal Funding – U.S. Army Corps Study
 $3 million to study and characterize contamination
• Environmental Oversight Agreement with DTSC
 Coordination with DTSC directed efforts
 Help to insure NCP Compliance
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Defendants Response
• Challenged Causation
• Challenged Science
• Challenged Damage Calculation
• Third Parties
• Counter-Claims
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Summary Judgment
• Castaic Lake Water Agency v.
Whittaker Corp., 272 F.Supp.2d
1053
• Defendants found liable for
perchlorate contamination
• Settlement negotiation
commenced shortly after
summary judgment
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Summary Judgment Causation
SUMMARY JUDGMENT
• Castaic Lak e W ater Agency, et al. vs. W hittak er
Corporation, et al ., 272 F.Supp.2d 1053
• Key Findings
 Release of perchlorate at Whittaker-Bermite Site
 Plausible pathways to Plaintiffs’ Wells
 Burden of Proof shifts to defendants
 Defendants unable to meet burden
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Summary Judgment - Causation
•

Key Precedent
 United States vs. Bliss , 667 F.Supp.1298 (E.D. Mo. 1987) – No
need to fingerprint any particular defendant’s waste.
 W estfarm Associates Lim ited P artnership vs. W ashington
Suburban Sanitary Com m ission , 66 F.3d 669 (4th Cir. 1995) – No
need to prove actual contaminant migration from the waste site
to the water supply well.
 “The Plaintiff must prove only that contaminants which were
once in the custody of Defendant could have traveled onto
plaintiffs’ land, and that subsequent contaminants (chemically
similar to the contaminants once existing in defendant’s
custody) on the plaintiffs’ land caused the plaintiffs to incur
cleanup costs.” Westfarm at 681.

•

Holding - Defendants liable for reasonable and necessary response
costs consistent with the National Contingency Plan.
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Interim Settlement Agreement

• Remediation design not complete – final settlement not
possible
• Interim Settlement provides funding for remediation
design and past costs
• Stay of litigation
• Joint Plaintiff/Defendant effort to design remedy
• Up front payment to water suppliers
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Bankruptcy Court Proceeding

• The landowner declares bankruptcy
• Dispute among insurance carriers
• Coverage and Claims Settlement Agreement
• Result - $45 million in escrow for cleanup
• Bankruptcy stay lifted
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Resumption of Litigation
and Settlement Discussions
•

Interim Settlement Agreement expired

•

Negotiations and litigation proceed simultaneously

•

Plaintiffs continue work on remedy

•

Final settlement on courthouse steps
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Settlement Agreement
• $100 million in funding for the groundwater
cleanup
• Funding to construct replacement wells,
pipelines and a treatment plant to remove
perchlorate
• $12 million to reimburse the water agencies for
past expenditures
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Lessons Learned
• Client commitment to clean-up
crucial
• Top Experts Immediately
• Be prepared for Counter-Claims
• Consider Bifurcation
• Consider Joint Effort to Design
Remedy
27

Strategy and Lessons Learned
• Multi-disciplinary approach
 Bankruptcy
 Insurance
 Litigation
 Political
 Regulatory
 Technical
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Contact
Alfred E. Smith
Partner
Nossaman LLP
777 S. Figueroa Street, 34th Floor
Los Angeles, CA 90017
Phone 213 612-7800
Fax 213 612-7801
asmith@nossaman.com
www.nossaman.com

Groundwater Contamination Litigation: Proving And
Defending Against Liability

R. Trent Taylor – McGuireWoods LLP

www.mcguirewoods.com

Common Law
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Public Nuisance
• “An offense against, or interference with the exercise of rights common to the public.”
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Public Nuisance
• “the interference must be both
substantial and unreasonable”
• “it is ‘substantial’ if it causes
significant harm and
‘unreasonable’ if its social utility
is outweighed by the gravity of
the harm inflicted”
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Private Nuisance
Private Nuisance:
“a nontrespassory invasion of another’s
interest in the private use and enjoyment of
land.”
Restatement (Second) of Torts § 821D
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Trespass
•
•

Trespass is generally defined as “an invasion of
the interest in the exclusive possession of land, as
by entry upon it.”
The key distinction between trespass and
nuisance is that “[a] claim of trespass
contemplates actual physical entry or invasion,
whereas nuisance liability arises merely by virtue
of an activity which falls short of tangible,
concrete invasion by interferes with the use and
enjoyment of land.”
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Others
•
•
•
•
•

Infliction of Emotional Distress
Failure to Warn
Battery
Fraud
Conspiracy
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Recent Litigation and Trends
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Targets
•
•
•
•
•
•
•

Fly/coal ash
Fracking
Uranium/Radioactive
Oil Spills
Arsenic
Mercury
Pesticides
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Fly/Coal Ash
• Gayle K. Queen v. Constellation Power Source Generation Inc., Case No.
24C07009389 (Circuit Court for Baltimore City) ($54 million settlement)
• Commonwealth of Penn. Dep’t of Env. Prot. v. FirstEnergy Generation Corp.,
Case No. 2:12-cv-01061 (W.D. Pa.) ($800,000 settlement and agreement to shut
down a coal ash disposal site that allegedly contaminated groundwater)
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Fracking
•
•
•
•
•

Tucker v. Southwestern Energy Co. et al.

Filed on May 26, 2011, in federal court in Arkansas
Sought $6 million for named plaintiffs
Alleged soil, groundwater, and air contamination
Causes of action were: (1) Strict Liability; (2) Nuisance; (3) Trespass; and (4)
Negligence.
• Sought class certification of all persons in AR who live or own property within 3
miles of a gas well
• Sought compensatory and punitive damages, medical monitoring, and air, soil,
and groundwater monitoring
• Settled in July 2012
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Fracking
•
•
•
•

Baker v. Anschutz Exploration Corp.

Filed 2/11/11 in NY state court but was removed to federal court
On behalf of nine families in Horseheads, New York near Elmira.
Allege that their residential drinking water wells have become contaminated as a result of drilling
activities by defendant Anschutz and its drilling subcontractors and that their properties and
families have become exposed to combustible gases, toxic sediments, and hazardous chemicals.
• Seeks $150 million in compensatory damages, punitive damages, and future medical monitoring
due to fear of contracting cancer.
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Fracking
•
•
•

•

•
•

Berish v. Southwestern Energy Production Co.

Filed in PA state court on 9/14/10 on behalf of 13 families. Was removed to federal court.
The Plaintiffs allege that their water wells have been contaminated due to gas drilling operations being
conducted by Defendant. Also alleges that the composition of fracking fluid includes hazardous chemicals
that are carcinogenic and toxic. Diesel fuel and lubricating materials, also consisting of toxins, are also
utilized during drilling and well operations.
The lawsuit seeks a preliminary and permanent injunction barring Defendant from engaging in the acts cited
by the complaint, as well as abatement of the nuisances, unlawful conduct, violations and damages created by
those acts. It also seeks, among other things, compensatory damages, punitive damages, and the cost of
future health monitoring.
Causes of action are: (1) Hazardous Sites Cleanup Act; (2) Negligence; (3) Private Nuisance; (4) Strict
Liability; (5) Trespass; (6) Medical Monitoring
Past MTD stage
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Uranium/Radioactive
• McCormick et al. v. Halliburton, Case No. CIV-11-1272-M (W.D. Okla) (filed Nov. 2011)
• Adkins et al v. W.R. Grace & Company et al., Case No. 2:11-cv-00173 (E.D. Tenn.) (filed June
2011) (dismissed)
• Ament, et al v. Babcock & Wilcox Power Generation Group, Inc., et al., Case No. 2:11-cv-01381NBF (W.D. Pa.) (filed Oct. 31, 2011)
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Oil Spills
• Castro et al v ExxonMobil Oil et al., Case No. 1:11-cv-00119-RFC (D. Mont.)
(remanded to state court)
• In Re: Oil Spill by the Oil Rig "Deepwater Horizon" in the Gulf of Mexico, on
April 20, 2010, Case No. 2:10-md-02179-CJB-SS (E.D. La.) (MDL 2179)
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Arsenic
• Crowell Land & Mineral Corp. v. Sonoran Energy, Inc. et al., Case No. 10-cv01684 (W.D. La.)
• Catawba Riverkeeper Foundation Inc. v. South Carolina Electric & Gas Co., Case
No. 3:12-cv-00124 (D. S.C.) (settled)
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Mercury
• United States of America v. The Gillette Co., Case No. 1:12-cv-01247 (N.D. N.Y.)
= Settlement of $9 million in mercury contamination case
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Other Recent Litigation
• $752 million – settlement amount in MDL MTBE against various corporate
defendants alleging exposure to MTBE
• $700 million – settlement amount in a suit by a class of Alabama residents
against Monsanto Co. alleging exposure to PCBs
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Trend #1 - The Battlefield? Causation!
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Causation
• Strudley v. Antero Resources Corp., Colo Dist. Ct., No. 11-CV-2218 (5/9/12)

– “Cognizant of the significant discovery and cost burdens presented by a case of this
nature, the Court endeavored to invoke a more efficient procedure than that set out
in the standard case management order. Accordingly, the Court required Plaintiffs,
before full discovery and other procedures were allowed, to make a prima facie
showing of exposure and causation . . . .”
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Lone Pine
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Strudley
• Plaintiffs’ expert “suggests, at best, a very weak circumstantial causal connection
between the wells and Plaintiffs’ injuries.”
• “[U]pon review of the Plaintiffs’ collective medical records, [pltfs’ expert] only
temporally associates Plaintiff’s symptoms with the wells being brought into
production . . . [a] temporal relationship, by itself, provides no evidence of
causation.”
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Strudley
• “Air sample, taken the day after the Plaintiffs moved out of their Silt home, shows detectable
levels of certain gasses and compounds. However, this raw data is not accompanied by any
explanation of what levels are necessary to cause any of the symptoms complained of by
Plaintiffs.”
• “The Court, in reaching its decision, further relied on the fact that the Colorado Oil and Gas
Conservation Commission (“COGCC”) had conducted an investigation of the Plaintiffs’ well
water and had concluded that the water supply was not affected by oil and gas operations in the
vicinity.”
• “The COGCC concluded that ‘there is no data that would indicate the water quality in your
domestic well has been impacted by nearby oil and natural gas drilling and operations.’”
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Strudley
• Court also noted that companies gave sworn testimony that they conducted their
activities in compliance with applicable laws and regulations to protect human
health and the environment.
• “Defendants have provided evidence to support their contention that the air
emissions-control equipment at the wells and prevailing wind patterns make it
unlikely that plaintiffs or their property were exposed to harmful levels of
chemicals from defendants’ activities.”
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Strudley
• “[Pltfs’ expert] further stated that levels of sodium and chloride were ‘higher than EPA
recommends for drinking water, and are not typical of well water used as drinking water . . .
[s]uch levels are in the range expected from a number of deep well sources, such as may be
produced from gas wells.’”
• “Again, there was no statement regarding what constitutes dangerous levels of any substance in
drinking water or whether any causal link exists between the study’s results and Plaintiffs’ alleged
injuries.”
• “Though the evidence shows existence of certain gases and compounds in both the air and water
of Plaintiffs’ Silt home, there is neither sufficient data nor expert analysis stating with any level of
probability that a causal connection does in fact exist between Plaintiffs’ injuries and Plaintiffs’
exposure to Defendants’ drilling activities.”
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Strudley
• But reversed on July 3, 2013 (2013 COA 106)
• “If we were to allow Lone Pine orders, and the subsequent dismissal of cases
under those orders, where summary judgment is still a viable means for
addressing a meritless claim, we would eliminate the protective requirement under
[Colorado rules] that the moving party carry to the initial burden to prove that a
claim lacks evidentiary support.”
• Calls into question whether such Lone Pine orders are a viable defense tool
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Scoreboard for Lone Pine Orders
Granted

Denied

Baker v. Anschutz Exploration Corp., No. 11-CV6119 (W.D. N.Y.)

Kamuck v. Shell Energy Holdings GP, LLC, (M.D. Pa.
Sept. 5, 2012)

In re Fosamax Prods. Liab. Litig., 2012 WL 5877418
(S.D.N.Y. Nov. 20, 2012)

Roth v. Cabot Oil & Gas Corp., No. 12-CV-00898
(M.D. Pa. Oct. 15, 2012)

Pinares v. United Technologies Corp., No. 9:10-cv80883 (S.D. Fla. 1/19/11)

Hagy v. Equitable Production Co., No. 2:10-cv01372, 2012 BL 60567 (S.D. W. Va. Mar. 5, 2012)

McManaway v. KBR Inc., 265 F.R.D. 384 (S.D. Ind.
2009)

Strudley v. Antero Resources Corp., 2013 COA 106
(July 3, 2013)

Avila v. Willits Environmental Remediation Trust, 633
F.3d 828 (9th Cir. 2011)

In re Digitek Prod. Liab. Litig., 264 F.R.D. 249, 255
(S.D. W. Va. 2010)
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Trend # 2 - Science getting better
• Can find contamination in ever lower levels
• But such knowledge cuts both ways
• Brings statute of limitations into play even earlier (In re MTBE
Products Liab. Litig., No. 00-01898 (S.D. N.Y. 9/10/13)
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Trend # 3 -- The harm alleged in environmental contamination suits is becoming
more subjective and less tangible
•
•
•

•

Gates v. Rohm and Haas Co. (E.D. Pa.) – ruled that the presence of vinyl chloride in the air, even if below
background levels, constitutes a physical injury to property under nuisance law.
Meyer v. Fluor Corp. (Mo.) – in nuisance class suit against lead smelter to recover prospective medical
monitoring due to harmful emissions, MO S. Ct. certified the class and held that recovery for medical
monitoring is not contingent upon the existence of a present physical injury
State of NC v. TVA – (1) numerous social and economic harms to North Carolinians, including lost school
and work days, increased pressure on the health industry due to extra doctor visits, and the general loss of
well-being that results from chronic health problems; (2) harm to the environment including killing local
vegetation, removing nutrients necessary for healthy forest growth, and degrading water quality; and (3)
significant effects on visibility due to creating haze in many pristine areas of wilderness in NC
Cook et al. v. Rockwell and Dow – jury verdict of almost $1 billion based solely on decline in property

values for 13,000 plaintiffs
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In re: Tennessee Valley Authority Ash Spill Litigation, Case No. 3:09-cv00009 (E.D. Tenn.)

• “Although plaintiffs argue that exposure to the toxic constituents in the ash exists
by virtue of the presence of ash in the environment, the mere existence of a toxin
in the environment is insufficient to establish causation without proof that the
individual was actually exposed to the toxin and at a level sufficient to cause
injury or stress.”
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Other Law
•
•
•

Plaintiffs are generally required to allege that they have suffered an “appreciable, substantial tangible injury.”
Courts have explained that this substantial harm must be one of “importance, involving more than slight
inconvenience or petty annoyance.” Darney v. Dragon Prods. Co., LLC, 640 F. Supp. 2d 117 (D. Me. 2009)
(quoting Restatement (Second) of Torts § 821F, cmt. c)).
Furthermore, numerous courts have held that the harm must be more than “de minimis” and that if the
alleged invasion relates to contamination, it must “rise to the level of toxicological concern.” Lamb v. Martin
Marietta Energy Sys., 835 F. Supp. 959 (W.D. Ky. 1993); Benesh v. Amphenol Corp. (In re Wildewood
Litig.), 52 F.3d 499 (4th Cir. 1995); Brooks v. E. I. du Pont de Nemours & Co., 944 F. Supp. 448 (E.D. N.C.
1996); In re TVA Ash Spill Litig., 805 F. Supp. 2d 468, 491 (E.D. Tenn 2011) (plaintiff must show
constituents reached property in sufficient concentrations to cause actual damage). An invasion of small
amounts of contaminants on plaintiffs’ land is not enough to state a claim for private nuisance. Bradley v.
American Smelting & Refining Co., 635 F. Supp. 1154, 1157-58 (W.D. Wash. 1986).
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Cook et al. v. Rockwell and Dow
618 F.3d 1127 (10th Cir. 2010)

• “While the resolution of these issues typically involves questions of fact, a scientifically unfounded
risk cannot rise to the level of an unreasonable and substantial interference. To the extent
Plaintiffs rely on anxiety from an increased risk to their health as an interference with the use and
enjoyment of their properties, that anxiety must arise from scientifically verifiable evidence
regarding the risk and cannot be wholly irrational.”
• We “predict that the Colorado Supreme Court would not permit recovery premised on a finding
that an interference, in the form of anxiety or fear of health risks, is "substantial" and
"unreasonable" unless that anxiety is supported by some scientific evidence. The district court
erred in concluding otherwise.”
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“Fear of” & Emotional Distress Damages
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Berish v. Southwestern
•
•

•

“Plaintiffs' claims for Damages for Emotional Distress except as to Plaintiff C.S. will be dismissed. Plaintiffs'
will be allowed to amend their Complaint to seek damages for inconvenience and discomfort.”
“Under Pennsylvania law, claims for emotional distress require that the plaintiff suffer an attendant physical
injury. Houston v. Texaco, Inc., 538 A.2d 502, 505 (Pa. Super. Ct. 1988). Plaintiffs have only pled physical
ailments as to Plaintiff C.S. Therefore, the emotional distress claims will be dismissed except as to Plaintiff
C.S.”
“Plaintiffs have asked the Court for leave to amend their Complaint to add a claim for damages for
inconvenience and discomfort. Pennsylvania law recognizes "a cause of action for inconvenience and
discomfort caused by interference with another's peaceful possession of his or her real estate." Houston, 538
A.2d at 506. Plaintiffs have complied with Fed. R. Civ. P. 15(a) and Local Rule 15.1, and the Court will
grant them leave to amend in order to add claims for damages for inconvenience and discomfort. This
determination essentially comports with the agreement reached at oral argument.”
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Trend # 4 – Expert testimony
•
•
•
•
•
•

U.S. Steel v. Milward (recently denied cert. by U.S. Supreme Court)
Plaintiffs Brian and Linda Milward sued U.S. Steel Corp. and other chemical companies for negligence, claiming Brian
Milward's routine workplace exposure to benzene caused his acute promyelocytic leukemia.
A district judge dismissed the case, after rejecting toxicologist Martyn Smith's expert opinion that the research about APL
supports "the inference" that benzene exposure can cause the extremely rare form of leukemia.
The First Circuit reversed in March, affirming Smith's method, in which he considered evidence from peer-reviewed
scientific literature to eliminate unlikely conclusions and come to the most likely one.
“Dr. Smith estimated that ... to obtain statistically significant results, one would need hundreds of thousands of highly
exposed workers, the same number of controls and millions of dollars of funding,” the opinion said. “The court erred in
treating the lack of statistical significance as a crucial flaw.”
The First Circuit's decision could undermine the Supreme Court's 1993 Daubert v. Merrell Dow Pharmaceuticals ruling,
which held that courts should bar “scientifically unreliable evidence,” and could also spur other courts to allow testimony
based on "unsound science."
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Expert Testimony

McGuireWoods LLP | 65
CONFIDENTIAL

Nonnon v. City of New York
• In September 2011, the New York appellate division partially affirmed a denial of defendant’s
summary judgment motion in a case involving toxic landfill seepage and alleged cancer clusters.
• The Nonnon court stated that it is “not always necessary for a plaintiff to quantify exposure levels
precisely” and said that “so long as plaintiff’s experts have provided a scientific expression of
plaintiff’s exposure levels, they will have laid an adequate foundation for opinions on specific
causation.”
• While there was no indication that plaintiffs’ experts actually knew, let alone “scientifically
expressed” the individual exposure levels, the court found that plaintiff’s proximity analysis study
permitted an inference that plaintiffs’ diseases were more likely than not caused by substances
from the landfill.
• The Nonnon court ultimately held that “criticisms of [an expert’s] analysis go to the weight of the
evidence and should therefore be the subject of cross-examination at trial” rather than serve as
grounds for pretrial exclusion of the expert.
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Betz v. Pneumo Abex LLC
• A pathology expert's controversial “any-exposure” theory, which states that a
health risk attaches even to a single asbestos fiber, is based on unproven science
and is inadmissible in a test case on behalf of automobile brake workers with
mesothelioma, the Pennsylvania Supreme Court ruled May 23 (Betz v. Pneumo
Abex LLC, Pa., No. 38 WAP 2010, 5/23/12).
• The expert's theory “is in irreconcilable conflict with itself. Simply put, one
cannot simultaneously maintain that a single fiber among millions is substantially
causative, while also conceding that a disease is dose responsive,” the Supreme
Court said.
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Trend # 5 – Ownership of Groundwater
• Edwards Aquifer Auth. v. Day, 369 S.W.3d 814 (Texas 2012) (holding that
landowners hold rights to the groundwater beneath their property)
• FPL Farming Ltd. v. Environmental Processing Systems LC, no. 09-08-00083-CV
(Texas Court of Appeals 2012) (reversing a jury verdict and ordering new trial in
trespass case related to wastewater injection well.)
• Baker et al. v. Chevron USA, Inc., No. 11- 4369 (6th Cir. Aug. 2, 2013) (rejecting
groundwater claim because landowner has property rights to groundwater only to
the extent that he actually uses the water and there was no proof of such use)
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But Cf.
• Commissioner of the Dep’t of Planning and Natural Resources et al. v. Century
Aluminum Co., Case No. 1:05-cv-00062 (D. V.I.) (rejecting argument that
defendant cannot be held liable for groundwater contamination because it, rather
than the state, owns the water).
• The court noted that even if the defendant could prove ownership, common law
does not give property owners the right “to pollute surface and groundwater
found on or within their land.”
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Trend # 6 - Preemption
• Preemption gaining momentum as a defense in environmental contamination cases
• Native Village of Kivalina v. Exxonmobil Corporation, 09-17490 (9th Cir. 2012) (affirming trial
court dismissal of climate change suit based on displacement)
• Comer v. Murphy Oil USA, Inc., 839 F.Supp. 849 (S.D. Miss. 2012) (aff’d by 5th Cir. in 2013)
(dismissing climate change suit on a variety of grounds, including preemption)
• United States v. EME Homer City Generation L.P., 823 F. Supp. 2d 274 (W.D. Pa. 2011) (holding
that common law public nuisance claims are preempted by the federal Clean Air Act and the PA
Air Pollution Control Act)
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Trend # 7 – Concert of action?
• Eastridge v. Goodrich Corp., 2013 BL 265348 (W.D. Ky. 9/30/13)
• Allowed plaintiff who was representative of worker whose exposure to vinvyl
chloride allegedly caused his liver damage to proceed based on “concert of action”
theory
• Plaintiff did not have to identify a specific defendant as responsible for the injury
• But cf. In re MTBE Products Liab. Litig., No. 00-01898 (S.D. N.Y. 9/10/13)
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Trend # 8 -- Class Action Changes?
• Parko v. Shell Oil Co., No. 12-00336, 2013 BL 234494 (S.D. Ill. 9/3/13)
• Butler v. Sears, Roebuck and Co., No. 11-8029, 2013 BL 224602 (7th Cir. Aug. 22,
2013)
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Early Daubert challenges in class actions

• Comcast Corp. v. Behrend, No. 11-864, 2013 BL 80435 (U.S. March 27, 2013)
(courts must look at the merits issues when deciding class certification)
• Wal-Mart Stores v. Dukes, 132 S. Ct. 320 (2011) (held that prior to certifying a
class action, the trial court should engage in a rigorous review of all relevant
issues)
• American Honda Motor Co. v. Allen, 600 F.3d 813, 815-16 (7th Cir. 2010) (held
that where it is “critical to class certification” a court “must perform a full
Daubert analysis before certifying the class”)

McGuireWoods LLP | 73
CONFIDENTIAL

Class Actions

• Evenson v. Antero, 2011 CV 5118 (Denver Dist. Ct.)

– Seeking injunction to prevent oil and gas development in area
• Tucker v. Southwestern (E.D. Ark. 2011)
– Seeking monitoring fund, damages for personal injuries and property damages,
punitives
• Ginardi v. Frontier (E.D. Ark. 2011)
– Seeking med. mon. program, property damages, emotional distress damages,
punitives
– Denied on 4/19/12
• Andre v. EXCO Resources & Beckman v. EXCO Resources (W.D. La. 2011)
– Seeking med. mon. program, property damages, emotional distress damages,
punitives
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Comcast v. Behrend
• Holding: The class action brought by respondents, subscribers to the cable
television services provided by petitioner, was improperly certified under Federal
Rule of Civil Procedure 23(b)(3), which requires a court to find that the
“questions of law or fact common to class members predominate over any
questions affecting only individual members,” because the Third Circuit erred in
refusing to decide whether the class’s proposed damages model could show
damages on a classwide basis. Under proper standards, the model was inadequate,
and the class should not have been certified.
• Judgment: Reversed, 5-4, in an opinion by Justice Scalia on March 27, 2013.
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Sears, Roebuck and Co. v. Butler
(pending petition)
• Issue: (1) Whether Federal Rule of Civil Procedure 23(b)(3)'s predominance requirement for class
action certification can be satisfied based solely on a determination that it would be “efficient” to
decide a single common question at trial, without considering any of the individual issues that
would also need to be tried, and without determining whether the aggregate of common issues
predominates over the aggregate of individual issues; and (2) whether a class may be certified on
breach of warranty claims where it is undisputed that most members did not experience the
alleged product defect and where fact of injury would have to be litigated on a member-bymember basis.
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Whirlpool Corp. v. Glazer
(pending petition)
• Issue: (1) Whether a class may be certified under Federal Rule of Civil Procedure
23(b)(3) even though most class members have not been harmed and could not
sue on their own behalf; (2) whether a class may be certified without resolving
factual disputes that bear directly on the requirements of Rule 23; and (3)
whether a class may be certified without determining whether factual
dissimilarities among putative class members give rise to individualized issues that
predominate over any common issues.
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Case Study

•
•
•
•
•
•
•

City of New York v. Exxon Mobil Corp. (S.D. N.Y.)

Jury awarded city $105 million in compensatory damages in Oct. 2009. Court did not permit punitive damages.
The jury found that gasoline containing MTBE was a defective product and a public nuisance because Exxon Mobil gave
no warnings about the product’s dangerous propensity to contaminate groundwater.
Jury decided against Exxon despite the fact that it found there was pre-existing contamination of the wells at issue (for
which they subtracted $70 million).
The damages awarded were to compensate the city for building (in the future) a water treatment facility to treat the water
for 40 years.
Damages were awarded even though the MTBE contamination will not peak until 2033 at levels 25% of what the EPA
says is the maximum safe level.
Affirmed by Second Circuit on July 26, 2013
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In re MTBE Prod. Liab. Litig.,

2013 WL 3863890 (2d Cir. July 26, 2013)
•

“We agree with the district court that for standing purposes, the MCL does not define whether injury has occurred. It
strikes us as illogical to conclude that a water provider suffers no injury-in-fact, and therefore cannot bring suit, until
pollution becomes “so severe that it would be illegal to serve the water to the public.’ This is especially true in view of a
NY water provider’s duty and common-sense obligation to protect or remediate groundwater before contamination reaches
the applicable MCL. We decline to hold that the MCL constitutes a bar beneath which a water provider can never suffer
injury-in-fact.”

•

Held that proper standard was whether “a reasonable water provider in the City’s position would treat the water to reduce
the levels or minimize the effects of the MTBE in the combined outflow of the Station 6 wells”

•

Found that this strikes a proper balance, recognizing that “even clear, good-tasting water contains dozens of contaminants
at low levels” and demanding more than a de minimus contribution before a water provider may establish injury
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How Do You Defend Against Them?
Strategies for Defending Against Liability
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Initial Case Assessment - Defense
•
•
•
•
•
•
•

Removal?
Property damage or personal injury?
Present or future injury?
Actual contamination or mere fear of it?
What is the evidence of contamination?
Alternative causes?
Co-defendants – Friend or Foe?
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Disaggregation
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Force Concretization
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Physical Invasion?
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Actual Injury?
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Concretization
• Tucker v. Southwestern Energy Co. (E.D. Ark.)
• Arkansas homeowners who say their drinking water and air have been
contaminated with chemicals used by natural gas drillers in the "fracking" process
must file amended complaints containing more specific facts, a federal judge ruled
on Feb. 17, 2012.
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Strategies for Defending Against Liability

• Individualize
–
–
–
–

Do not let pltfs get away with making general, non-specific allegations of harm
Attack specific causation
Consider a motion to sever if appropriate
Consider other strategies including bringing in third-parties
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Attack
• Consider aggressively attacking claims that do not seem to be based in fact or
that seem to rely on faulty data
• Motion for Sanctions
• Counterclaims

McGuireWoods LLP | 88
CONFIDENTIAL

Attack (cont.)
•
•

•
•
•

Range Resources, sued in June by a Parker County couple whose residential water well was contaminated with methane, has filed a
counterclaim seeking millions of dollars in damages and naming Flower Mound environmental scientist Alisa Rich as a third-party
defendant.
Rich, owner of Wolf Eagle Environmental, did water and air testing of the water well and home of Steven and Shyla Lipsky in August 2010
and urged them to contact the Environmental Protection Agency. After conducting its own investigation, the EPA filed a Dec. 7 emergency
order against Range, saying two of its Barnett Shale natural gas wells "caused or contributed" to the methane contamination of two water
wells in far south Parker County, including the Lipsky well.
In its counterclaim filed Thursday in state district court in Parker County, Fort Worth-based Range contends that it has spent more than $3
million to defend itself and suffered "significant harm to its well-deserved reputation as a high-quality driller and operator" in the Barnett
Shale. It seeks more than $3 million in actual damages, plus unspecified exemplary damages.
The Lipskys' lawsuit seeks $6.5 million for actual damages and mental anguish.
Range contends that Steven Lipsky and Rich conspired to produce misleading test results to get the EPA involved in the case, even though
the Texas Railroad Commission was already investigating. The commission concluded in March that the Range gas wells -- drilled into the
Barnett Shale more than a mile below ground level -- did not cause the contamination.
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Attack (cont.)
• Baker et al. v. Chevron USA, Inc., Case No. 05-cv-00227 (S.D. Ohio) (court awarded to defendant
sanctions of $250,000 against plaintiffs’ attorneys in groundwater contamination suit)
• The court found that the plaintiffs had “utterly failed to produce any individualized exposure data
whatsoever.”
• “This amount will have a substantial deterrent effect on these lawyers in light of their financial
situations and, the court believes, it will effectively promote general deterrence since very few
attorneys, no matter how well off, will want to run the risk of incurring such a penalty under
similar circumstances.”
• Affirmed by Sixth Circuit in Aug. 2013 (No. 11-4369)
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Dispositive Motions
• In aggregated cases, individual plaintiffs will ignore or be unable to prove elements
of their claims.
• Frequent dispositive motion issues include:
– Plaintiffs’ failure to demonstrate lack of actual injury or physical invasion; and
– Plaintiffs’ inability to demonstrate causation.
• Defendants should also raise legal arguments designed to defeat novel claims or
damages theories to guard against expansion of liability.
• Do not leave legal arguments on the table.
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Strategies for Defending Against Liability

• Documents

– Defendants face possible massive discovery in groundwater contamination cases.
– Determine known universe of relevant documents now, especially those related to
conduct and knowledge
– If possible, institute a campaign to limit harmful documents going forward
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Strategies for Defending Against Liability

• Science

– Get a handle on the science in your litigation as quickly as possible. Cannot attack
causation without knowing the science cold.
– Examine alternative causes of alleged harm

• Experts

– Spend time to find the best experts
– Lock up the key experts as quickly as possible
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Experts
•
•
•
•
•
•

Hydrogeologists
Environmental engineers and scientists
Analytical experts
Toxicologists
Epidemiologists
Medical causation experts
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The Most Important Lessons I Have Learned
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Questions or Comments?
R. Trent Taylor
McGuire Woods
One James Center
901 East Cary Street
Richmond, VA 23219-4030
rtaylor@mcguirewoods.com
www.mcguirewoods.com
 2011 McGuireWoods LLP
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